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City of San Antonio pursuant to 42
U.S.C. § 1988; and

® Defendant Angel Castello is entitled
to qualified immunity, and Plaintiff
shall take nothing as to his claims for
monetary damages, attorney’s fees
or expenses against Angel Castello.

IT IS FURTHER ORDERED, AD-
JUDGED and DECREED that the City
of San Antonio, its agents, officials, and
employees are hereby ENJOINED from
applying or enforcing any ordinance with
identical language as that found in Sec-
tions 5, 5(1) and 9 of City of San Antonio
Ordinance 2017-03-30-0186 to restrict ac-
tivities and/or to require a license for cer-
tain activities within any “clean zone” des-
ignated for any upcoming sporting event.

IT IS FURTHER ORDERED that De-
fendant Castello’s objections to Plaintiff’s
summary judgment evidence (docket no.
41) are OVERRULED AS MOOT for the
reasons set forth in note 4, supra.

Finally, IT IS ORDERED that, to the
extent Plaintiff seeks to recover attorney’s
fees from the City pursuant to 42 U.S.C.
§ 1988, Plaintiff shall—within fourteen (14)
days of the date of this Order—file an
application for fees (and all supporting ma-
terials), as specifically set forth in Local
Rule CV-7(j)(1).* Pursuant to Local Rule
CV-7(j)(2), the City may file any objections
to Plaintiff’'s application within fourteen
(14) days of the date on which Plaintiff’s
application is filed. Following the Court’s
determination as to the appropriate sum of
attorney’s fees to be awarded, final judg-
ment will be entered consistent with the
above Order.

It is so ORDERED.

w
O E KEY NUMBER SYSTEM
T

33. Any application must also contain the cer-
tificate of conference (and the specific infor-

476 FEDERAL SUPPLEMENT, 3d SERIES

The State of Texas, TEXAS DEPART-
MENT OF FAMILY & PROTECTIVE
SERVICES, and the Archdiocese of
Galveston-Houston, Plaintiffs,

V.

Alex M. AZAR, II, the United States
Department of Health and Human
Services, and the United States of
America, Defendants.

No. 3:19-cv-00365

United States District Court,
S.D. Texas, Galveston Division.

Signed August 05, 2020

Background: Texas Department of Fami-
ly and Protective Services and city Catho-
lic archdiocese brought action against
United States Department of Health and
Human Services (HHS) challenging sub-
sections of regulation governing child-wel-
fare funding that prohibited discrimination
in administration of HHS programs and
services based on, among other things,
sexual orientation, gender identity, and
same-sex marital status. HHS moved to
dismiss for lack of subject matter jurisdic-
tion.

Holdings: The District Court, Jeffrey V.
Brown, J., held that:

(1) assurances by HHS that it would not
enforce challenged subsections extin-
guished any controversy and rendered
action moot, and

(2) possibility that HHS could choose to
begin enforcing subsections did not
raise a controversy.

Motion granted.

mation it must include) as described in Local
Rule CV-7()(1).
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1. Federal Courts ¢=2086

Dismissal for lack of subject matter
jurisdiction is required if the court lacks
the statutory or constitutional power to
adjudicate the case. Fed. R. Civ. P.
12(b)(1).

2. Federal Courts €=2081

The party asserting subject matter
jurisdiction bears the burden of proof.
Fed. R. Civ. P. 12(b)(1).

3. Federal Courts <2103

Federal courts have subject matter
jurisdiction over a claim between parties
only if the plaintiff presents an actual case
or controversy. U.S. Const. art. 3, § 2, cl.
1; Fed. R. Civ. P. 12(b)(1).

4. Constitutional Law &=2580
Federal Civil Procedure ¢=103.2
Federal Courts €=2109, 2119

The many doctrines that have fleshed
out the actual controversy requirement,
standing, mootness, ripeness, political
question, and the like, are founded in con-
cern about the proper, and properly limit-
ed, role of the courts in a democratic soci-
ety. U.S. Const. art. 3, § 2, cl. 1.

5. Federal Courts €=2080

To test whether the party asserting
subject matter jurisdiction has met its bur-
den, a court may rely upon: (1) the com-
plaint alone; (2) the complaint supplement-
ed by undisputed facts evidenced in the
record; or (3) the complaint supplemented
by undisputed facts plus the court’s resolu-
tion of disputed facts. Fed. R. Civ. P.
12(b)(1).

6. Federal Civil Procedure <1829, 1835

When standing is challenged in a mo-
tion to dismiss, the court must accept as
true all material allegations of the com-
plaint and construe the complaint in favor
of the complaining party.

7. Federal Courts &=2110, 2113

Mootness is the doctrine of standing
set in a time frame, the requisite personal
interest that must exist at the commence-
ment of the litigation must continue
throughout its existence.

8. Federal Courts ¢=2111

A case is moot when it is impossible
for a court to grant any effectual relief
whatever to the prevailing party.

9. Federal Courts 2202

A defendant claiming mootness bears
the formidable burden of showing that it is
absolutely clear the allegedly wrongful be-
havior could not reasonably be expected to
recur.

10. Federal Courts €=2107

Ordinarily, a defendant’s voluntary
cessation of a challenged practice does not
deprive a federal court of its power to
determine the legality of the practice be-
cause the defendant is free to return to his
or her old ways.

11. Federal Courts <2111

A case may become moot if subse-
quent events made it absolutely clear that
the defendant’s allegedly wrongful behav-
ior could not reasonably be expected to
recur.

12. Federal Courts 2107

Under voluntary cessation doctrine,
the court must determine whether a defen-
dant’s voluntary actions are either mere
litigation posturing or actually extinguish
the controversy.

13. Federal Courts ¢=2201

Within the inquiry under the volun-
tary cessation doctrine as to whether a
defendant’s voluntary actions are either
mere litigation posturing or actually extin-
guish the controversy, governmental-actor
defendants are accorded a presumption of
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good faith because they are public ser-
vants, not self-interested private parties.

14. Federal Courts <2145

When a government entity assures a
court of continued compliance, and the
court has no reason to doubt the assur-
ance, then the voluntary cessation doctrine
does not apply.

15. Federal Courts ¢=2145

For the purposes of the voluntary
cessation doctrine, courts assume that for-
mally announced changes to official gov-
ernmental policy are not mere litigation
posturing.

16. Federal Courts ¢=2202

While a government defendant must
still make absolutely clear that the chal-
lenged conduct will not recur for the pur-
poses of the voluntary cessation doctrine,
it is afforded a lighter burden in proving it.

17. Federal Courts €=2173

Assurances by Department of Health
and Human Services (HHS) to state and
city Catholic archdiocese that HHS would
not enforce subsections of regulation gov-
erning child-welfare funding that prohibit-
ed discrimination in administration of HHS
programs and services based on sexual
orientation, gender identity, and same-sex
marital status extinguished any controver-
sy such that action by state and archdio-
cese challenging those subsections was
moot; HHS published a notification in Fed-
eral Register that subsections would not
be enforced and issued a notice proposing
to revise subsections, and HHS sent state
and archdiocese a letter directly address-
ing at least one of their specific concerns
about challenged subsections and stating
that it would not enforce those subsections.
U.S. Const. art. 3, § 2, cl. 1; 45 C.F.R.
§§ 75.300(c), 75.300(d).
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18. Federal Courts €=2173

Possibility that Department of Health
and Human Services (HHS) could choose
to begin enforcing subsections of regula-
tion governing child-welfare funding that
prohibited discrimination in administration
of HHS programs and services based on
sexual orientation, gender identity, and
same-sex marital status did not raise a
controversy with regard to action by state
and archdiocese challenging those subsec-
tions, which was rendered moot; letter
sent by HHS to state and archdiocese
plainly stated that subsections would not
be enforced because they violated Reli-
gious Freedom Restoration Act (RFRA),
and all parties agreed that enforcing those
subsections against archdiocese and simi-
larly situated parties would violate RFRA.
U.S. Const. art. 3, § 2, cl. 1; 42 U.S.C.A.
§8 2000bb, 2000bb-1, 2000bb-2, 2000bb-3,
2000bb-4; 45 C.F.R. §§ 75.300(c), 75.300(d).

19. Federal Courts €=2106

Essential to the concept of a contro-
versy, under Article III, is an on-going
adversarial posture between the parties
before the court. U.S. Const. art. 3, § 2,
cl. 1.

20. Federal Courts ¢=2104

If the parties are not adverse, if they
do not disagree on what the court has been
called upon to decide, there is no case or
controversy. U.S. Const. art. 3, § 2, cl. 1.

21. Federal Courts ¢=2111

Without a live controversy, it is impos-
sible for a court to grant any effectual
relief whatever to the prevailing party.
U.S. Const. art. 3, § 2, cl. 1.

22. Federal Courts &=2011

Desire to decisively settle important
disputes for the sake of convenience and
efficiency must yield to the overriding and
time-honored concern about keeping the
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judiciary’s power within its proper consti-
tutional sphere.

William Thomas Thompson, Benjamin
Sheffield Walton, David Jonathan Hacker,
Office of the Texas Attorney General, Aus-
tin, TX, for Plaintiffs State Of Texas, Tex-
as Department of Family & Protective
Services.

Eric Christopher Rassbach, Christopher
Carmen Pagliarella, Mark Leonard Rienzi,
Nicholas Robert Reaves, The Becket Fund
for Religious Liberty, Washington, DC, for
Plaintiff Archdiocese of Galveston-Hous-
ton.

Benjamin Thomas Takemoto, U.S. De-
partment of Justice, Washington, DC, for
Defendants.

MEMORANDUM OPINION
AND ORDER

JEFFREY VINCENT BROWN, United
States District Judge.

[TThe text of the Constitution ... ex-
tends the judicial power only “to all
Cases” and “to Controversies.” It fol-
lows that courts ... may not decide non-
cases, which are not adversary situations
and in which nothing of immediate con-
sequence to the parties turns on the
results.

Alexander M. Bickel, The Supreme Court

1960 Term Foreword: The Passive Virtues,

75 Harv. L. Rev. 40, 42 (1961).
It is most true that this court will not
take jurisdiction if it should not; but it is
equally true, that it must take jurisdic-
tion if it should.... We have no more
right to decline the exercise of jurisdic-
tion which is given, than to usurp that

1. “HHS,” as used in this opinion, refers to all

which is not given. The one or the other
would be treason to the constitution.
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264,
404, 5 L.Ed. 257 (1821) (Marshall, C.J.).

The Archdiocese of Galveston-Houston
wants to create a program for sponsoring
foster-care services in partnership with the
State of Texas. But it contends that a 2016
Department of Health and Human Ser-
vices’ regulation governing child-welfare
funding forecloses that opportunity; its
nondiscrimination provisions would require
the Archdiocese to either compromise its
sincerely held religious beliefs or refrain
from serving children in the foster-care
system. The Archdiocese and the State
have sued to challenge that regulation.

Before the court is the defendants’ mo-
tion to dismiss. Dkt. 22. I have reviewed
the motion, response (Dkt. 37), and reply
(Dkt. 41), as well as the applicable law. I
also held a hearing on the motion. For the
following reasons, the motion is granted.

BACKGROUND
The plaintiffs—the State and the Arch-
diocese—sued HHS and Azar, its Secre-
tary,! seeking injunctive, declaratory, and
Administrative Procedure Act relief. They
challenge the following HHS administra-
tive regulations under the APA, Religious
Freedom Restoration Act, the First
Amendment, the Spending Clause, and the
Nondelegation Doctrine:
“(e) It is a public policy requirement of
HHS that no person otherwise eligible
will be excluded from participation in,
denied the benefits of, or subjected to
discrimination in the administration of
HHS programs and services based on
non-merit factors such as age, disability,
sex, race, color, national origin, religion,
gender identity, or sexual orientation.
Recipients must comply with this public

the defendants collectively.
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policy requirement in the administration
of programs supported by HHS awards.
(d) In accordance with the Supreme
Court decisions in United States v.
Windsor and in Obergefell v. Hodges, all
recipients must treat as valid the mar-
riages of same-sex couples. This does
not apply to registered domestic part-
nerships, civil unions or similar formal
relationships recognized under state law
as something other than a marriage.”

45 C.F.R. § 75.300(c)—(d).

HHS has not enforced subsection (d) or
the gender-identity and sexual-orientation
portions of subsection (¢). HHS also pub-
lished a notification of proposed rulemak-
ing to revise Section 75.300 and stated that
subsections (¢) and (d) “will not be en-
forced pending repromulgation.”® Dkt. 22
at 5.

Nevertheless, the plaintiffs asked HHS
to either rescind Section 75.300 or exempt
Texas from its requirements. After receiv-
ing no response, the plaintiffs filed this
suit. HHS later sent the State a letter
(referred throughout as “the Texas Let-
ter”) concluding that “RFRA prohibits
HHS from applying 45 C.F.R. § 75.300(c)
and (d) against Texas with respect to the
Archdiocese and other similarly situated
entities.” See Dkt. 41 at 4-5.

STANDARD OF REVIEW

[1-4] Rule 12(b)(1) requires dismissal
if the court “lacks the statutory or consti-
tutional power to adjudicate the case.”

2. The proposed amended version reads:

“(c) It is a public policy requirement of
HHS that no person otherwise eligible will
be excluded from participation in, denied
the benefits of, or subjected to discrimina-
tion in the administration of HHS pro-
grams and services, to the extent doing so is
prohibited by federal statute.

(d) HHS will follow all applicable Supreme
Court decisions in administering its award
programs.”’
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Home Builders Ass'n of Miss., Inc. v. City
of Madison, Miss., 143 F.3d 1006, 1010
(5th Cir. 1998). The party asserting juris-
diction bears the burden of proof. Howery
v. Allstate Ins. Co., 243 F.3d 912, 916 (5th
Cir. 2001). Federal courts have jurisdiction
over a claim between parties only if the
plaintiff presents an actual case or contro-
versy. U.S. Consr. art. III, § 2, cl. 1;
Okpalobi v. Foster, 244 F.3d 405, 425 (5th
Cir. 2001). “The many doctrines that have
fleshed out that ‘actual controversy’ re-
quirement—standing, mootness, ripeness,
political question, and the like—are ‘found-
ed in concern about the proper—and prop-
erly limited—role of the courts in a demo-
cratic society.”” Roark & Hardee LP wv.
City of Austin, 522 F.3d 533, 541-42 (5th
Cir. 2008) (quoting Allen v. Wright, 468
U.S. 737, 750, 104 S.Ct. 3315, 82 L.Ed.2d
556 (1984)).

[5,61 To test whether the party assert-
ing jurisdiction has met its burden, a court
may rely upon: “(1) the complaint alone;
(2) the complaint supplemented by undis-
puted facts evidenced in the record; or (3)
the complaint supplemented by undisputed
facts plus the court’s resolution of disputed
facts.”® Barrera-Montenegro v. United
States, 74 F.3d 657, 659 (5th Cir. 1996).
When standing is challenged in a motion to
dismiss, the court “must accept as true all
material allegations of the complaint and

. construe the complaint in favor of the
complaining party.” Assn of Am. Physi-
cians & Surgeons v. Tex. Med. Bd., 627

Dkt. 22 at 5. The comment period ended on
December 19, 2019. Id. at 6-7. HHS submit-
ted a draft final rule to the OMB for review
on May 26, 2020, but, as a matter of course,
its text is not made public. See Dkt. 41 at 3.

3. That means I have considered the Texas
Letter as an undisputed fact in the record, as
HHS argues I should. See Dkt. 41 at 9.
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F.3d 547, 550 (5th Cir. 2010) (quotations
omitted).

DISCUSSION

HHS argues that the case should be
dismissed under Rule 12(b)(1) because
there is no Article III case or controversy,
and the court has no jurisdiction. It con-
tends the plaintiffs’ claims are moot be-
cause they challenge a rule that HHS has
never enforced, has made clear that it will
not enforce, and is in the process of recon-
sidering. Alternatively, HHS argues that
even if the case is not moot, the plaintiffs
do not have standing because they have
not plausibly alleged an impending injury.

As to the mootness argument, the plain-
tiffs respond that the notice of non-en-
forcement is both revocable and tempo-
rary. In other words, just because the
provisions have not been enforced does not
change the fact that they are still effective
law. As to the standing argument, the
plaintiffs argue that the State would face
severe financial penalties if HHS were to
enforce Section 75.300, and the Archdio-
cese is “directly chilled” from developing a
foster-care program.

I agree with HHS that the case is moot.
Because that issue is dispositive, there is
no need to address whether the plaintiffs
have standing.

A. What mootness standard applies
to government defendants?

[7-9] “Mootness has been described as
the doctrine of standing set in a time
frame: The requisite personal interest that
must exist at the commencement of the
litigation  (standing) must  continue
throughout its existence (mootness).” Ari-
zonans for Official English v. Arizona, 520
US. 43, 68 n22, 117 S.Ct. 1055, 137
L.Ed.2d 170 (1997) (quotation marks and
citation omitted). A case is moot “when it
is impossible for a court to grant any

effectual relief whatever to the prevailing
party.” Knox v. Serv. Emps. Int’l Union,
Local 1000, 567 U.S. 298, 307, 132 S.Ct.
2277, 183 L.Ed.2d 281 (2012) (quotations
omitted). A defendant claiming mootness
“bears the formidable burden of showing
that it is absolutely clear the allegedly
wrongful behavior could not reasonably be
expected to recur.” Fontenot v. McCraw,
777 F.3d 741, 747 (5th Cir. 2015) (quoting
Friends of the Earth, Inc. v. Laidlaw
Env’t Servs. (TOC), Inc., 528 U.S. 167, 190,
120 S.Ct. 693, 145 L.Ed.2d 610 (2000)).

[10-12] Ordinarily, “a defendant’s vol-
untary cessation of a challenged practice
does not deprive a federal court of its
power to determine the legality of the
practice.” F'riends of the Earth, 528 U.S. at
189, 120 S.Ct. 693 (internal quotations
omitted). “That is because ‘[t]he defendant
is free to return to his old ways.”” Texas v.
EEOC, 933 F.3d 433, 449 (5th Cir. 2019)
(quoting United States v. W. T. Grant Co.,
345 U.S. 629, 632, 73 S.Ct. 894, 97 L.Ed.
1303 (1953)). But a case may become moot
“if subsequent events made it absolutely
clear that the allegedly wrongful behavior
could not reasonably be expected to re-
cur.” Friends of the Earth, 528 U.S. at 189,
120 S.Ct. 693 (quotation omitted). The
court must determine whether the “[d]e-
fendants’ actions are either ‘mere litigation
posturing’ or actually extinguish the con-
troversy.” Moore v. Brown, 868 F.3d 398,
407 (5th Cir. 2017).

[13-16] Within that inquiry, govern-
mental-actor defendants are “accorded a
presumption of good faith because they are
public servants, not self-interested private
parties.” Id. “[W]hen a government entity
assures a court of continued compliance,
and the court has no reason to doubt the
assurance, then the voluntary cessation
doctrine does not apply.” Miraglia v. Bd.
of Supervisors of La. State Museum, 901
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F.3d 565, 572 (5th Cir. 2018). Courts there-
fore “assume that formally announced
changes to official governmental policy are
not mere litigation posturing.” Moore, 868
F.3d at 407. So, while a government defen-
dant must still make “absolutely clear”
that the challenged conduct will not recur,
it is afforded a “lighter burden” in proving
it. Id. at 406-07.

B. Do HHS’s two assurances of non-
enforcement moot this case?

[171 HHS has not repealed the regula-
tion—not yet anyway. But it has twice
assured the plaintiffs that it would not
enforce the challenged provisions. First,
HHS published a notification in the Feder-
al Register that “the regulatory actions,
promulgated through the December 12,
2016 final rules ... namely, the additions
of ... 75.300(c) and (d) ... will not be
enforced pending repromulgation.” Notifi-
cation of Nonenforcement of Health and
Human Services Grant Regulation, 84 Fed.
Reg. 63,809, 63,811 (Nov. 19, 2019). HHS
explained that the 2016 rule raised “signifi-
cant concerns about compliance with the
requirements of the Regulatory Flexibility
Act.” Id. at 63,809. At the same time, HHS
also issued a notice of proposed rulemak-
ing to revise the challenged provisions in
response to “several complaints, requests
for exceptions, and lawsuits concerning
§ 75.300(c) and (d),” including concerns
that the provisions violate RFRA, exceed
HHS’s statutory authority, and reduce the
effectiveness of foster-care placement pro-

4. The plaintiffs take issue with the fact that
the Texas Letter comes from the Office of
Civil Rights of HHS, rather than the Secre-
tary directly. But as the letter states, “[t]he
Secretary of HHS has charged OCR with in-
vestigating complaints ‘alleging a failure by
any departmental component to comply with
RFRA,” to conduct compliance reviews, pro-
vide technical assistance regarding compli-
ance, and initiate any other action ‘as may be
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grams. 84 Fed. Reg. 63,831, 63,832 (Nov.
19, 2019).

Second, HHS sent the plaintiffs the Tex-
as Letter, in which it directly addresses at
least one of the plaintiffs’ specific con-
cerns: that application of Section 75.300(c)
and (d) violates RFRA “because it re-
quires current or potential program partic-
ipants, including the Archdiocese, to re-
frain from discriminating on the basis of
sexual orientation, gender identity, and
same-sex marriage status as a condition of
participation in the [State’s Title IV-E
Foster Care and Adoption Assistance] pro-
gram.” See Dkt. 30-1 at 2. On this point,
at least, HHS agrees with the plaintiffs.
Id. In the detailed letter, HHS concludes
that it “cannot enforce the sexual-orienta-
tion or gender-identity nondiscrimination
requirements of § 75.300(c) or the same-
sex marriage requirements of § 75.300(d)
against Texas with respect to the Archdio-
cese ... or other similarly situated entities
... whose religious exercise would be sub-
stantially burdened in the same way [as]
the Archdiocese.” Id. at 3.

But the plaintiffs insist HHS has not
gone far enough. They argue that because
these two assurances fail to actually alter
the challenged regulation, HHS has not
met its burden to make “absolutely clear”
that it will not be enforced in the future.
In other words, because the notices of
nonenforcement do not change the regula-
tion as it appears on the books, they are
not enough to meet even the lighter bur-

necessary to facilitate and ensure compliance
with RFRA."” Dkt. 30-1 at 2 (quoting Office
for Civil Rights; Statement of Delegation, 84
Fed. Reg. 2,804 (Jan. 19, 2018)). So, because
the plaintiffs raised a RFRA-related complaint
with HHS, OCR was assigned to handle it.
That the letter comes from an internal office
within HHS rather than the Secretary him-
self, I find, is of no moment.
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den of proof afforded to government-actor
defendants claiming mootness.

The plaintiffs lean heavily on Texas v.
Equal Employment Opportunity Commsas-
ston, 933 F.3d 433 (5th Cir. 2019). In that
case, Texas sued the EEOC to challenge
its guidance on employers’ use of criminal
records in hiring. Id. at 437. Because only
the Attorney General—not the EEOC it-
self—can bring Title VII suits against
state employers, the guidance required
EEOC staff to issue referrals to the Attor-
ney General when a state employer used a
categorical felon-hiring ban. Id. at 439,
443. Nevertheless, the Associate Attorney
General issued a general memorandum to
civil-litigation heads within the Depart-
ment of Justice instructing that in affirma-
tive civil-enforecement cases, the DOJ could
not use its enforcement authority to effec-
tively convert the agency guidance into
binding rules. Id. at 449-50. But that was
it—that was the only indication that the
Attorney General would not honor refer-
rals from the EEOC based on the chal-
lenged guidance. Id. at 450. The Fifth Cir-
cuit held there was “no direct evidence
that the Attorney General ha[d] committed
not to honor referrals from EEOC based
on the [gluidance,” so there was no reason
for Texas to believe the challenged conduct
would cease. Id. at 449 (emphasis in origi-
nal). Without more, this “broad memoran-
dum” did not make it absolutely clear the
challenged behavior could not be reason-
ably expected to recur, and the court held
the case was not moot.® Id. at 450.

That is quite different from what has
happened here. The memorandum in
EEOC provided no specific assurance of
non-enforcement against the plaintiff. See
1d. at 449-50. Indeed, the Attorney Gener-
al even endorsed parts of the EEOC guid-
ance. Id. at 450. But here, HHS issued

5. The court sua sponte considered mootness
as part of its independent and ever-present

both a public memorandum committing to
not enforce the challenged provisions
pending repromulgation and a letter di-
rectly to the plaintiffs in which it agreed
with the plaintiffs’ position and concluded
RFRA prohibits HHS from applying the
challenged provisions against Texas with
respect to the Archdiocese and other simi-
larly situated entities. That is far from “no
direct evidence” of a commitment to non-
enforcement. To the extent that one of
HHS’s statements of nonenforcement does
not do away with the plaintiffs’ concerns,
the other covers up its sins. HHS has done
enough to meet its “lighter burden” of
proving it will not enforce the challenged
provisions against the plaintiffs.

Instead, this case looks more like Moore.
See 868 F.3d 398. In Moore, the plaintiff
challenged a rule requiring a permit for
public events in a park. Id. at 401. After
city personnel informed the plaintiff that
he would need a permit to continue his
activity in the park, he sued a group of
state officials to challenge the rule’s consti-
tutionality. Id. at 401-02. The defendants
subsequently wrote the plaintiff and made
clear the public-event rule would not be
enforced against him because his activity
did not constitute a public event. Id. at
402. In response to the plaintiff’s motion
for preliminary injunction, the defendants
explained that once they read the com-
plaint and understood the plaintiff’s plans,
they determined the rule did not apply to
his desired activity. Id. at 407. The Fifth
Circuit agreed that the public-event-rule
claim was moot after the defendants previ-
ously “mistakenly barred” constitutionally
protected conduct but later issued a “state-
ment of non-enforcement.” Id. And, impor-
tantly, the court held that the defendants’
promise to not prosecute the plaintiff was
sufficient to meet the “ ‘lighter’ burden to

obligation to determine whether jurisdiction
exists. See id.
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prove that the challenged conduct will not
recur.” Id. (citing Stauffer v. Gearhart, 741
F.3d 574, 582 (5th Cir. 2014)).

That rings true here. In the nonenforce-
ment notice, HHS unequivocally states
that it will not enforce the challenged pro-
visions pending repromulgation. 84 Fed.
Reg. at 63,811. And in the Texas Letter,
HHS agrees that RFRA precludes en-
forcement of the provisions in the plain-
tiffs’ case. Following Moore’s logie, the
plaintiffs’ claims in this case are moot
based on HHS’s concession that enforcing
the challenged provisions against the State
as it pertains to the Archdiocese or other
similarly situated entities would violate
RFRA.

But the plaintiffs contend Moore is inap-
plicable because the Moore defendants
agreed that the challenged rule did not
apply to the plaintiff. Here, in contrast, the
defendants instead say that the plaintiffs’
desired activity would violate the regula-
tion, but they cannot enforce it against the
Archdiocese because doing so would vio-
late RFRA. That distinction is irrelevant
to the mootness inquiry. The key question
is whether the governmental entity has
promised not to enforce the rule—not why
it decided to do so. And in both Moore and
this case, the government has explicitly
stated it will not enforce the challenged
rule. That is what the court must consider
in deciding mootness, and HHS has met its
burden. In other words, the defendants’
actions have “actually extinguish[ed] the
controversy.” See Moore, 868 F.3d at 407.
And with no controversy, there is no juris-
diction.

C. What if HHS changes course?

[18] The plaintiffs also posit that with-
out repealing the regulation, HHS could
start enforcing the challenged provisions
at any time. Thus, they contend, because
this court could hold the unenforced regu-
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lation unconstitutional and foreclose the
possibility of HHS’s change of heart, the
case is not moot. See Knox, 567 U.S. at
307, 132 S.Ct. 2277 (holding a case is moot
“when it is impossible for a court to grant
any effectual relief whatever to the pre-
vailing party”) (quotations omitted).

For this point, the plaintiffs rely on City
of Los Angeles v. Lyons, 461 U.S. 95, 103
S.Ct. 1660, 75 L.Ed.2d 675 (1983). In
Lyons, the Supreme Court refused to de-
clare the claims moot even though the city
imposed a six-month moratorium on the
challenged conduct. Id. at 100-01, 103
S.Ct. 1660. But Lyons is readily distin-
guishable from this case as the city’s mora-
torium was explicitly limited by its terms.
See id. at 101, 103 S.Ct. 1660 (“[T]he case
is not moot, since the moratorium by its
terms is not permanent. Intervening
events have not ‘irrevocably eradicated the
effects of the alleged violation.””) (quoting
Cnty. of L.A. v. Davis, 440 U.S. 625, 631,
99 S.Ct. 1379, 59 L.Ed.2d 642 (1979)). The
same logic applies to Spell v. Edwards, 962
F.3d 175 (5th Cir. 2020), in which the Fifth
Circuit found the appeal moot when the
challenged order had already expired by
its own terms. Id. at 179. HHS’s two state-
ments of nonenforcement, on the other
hand, are not similarly timebound. While
the plaintiffs take issue with the “pending
repromulgation” language in the notice of
nonenforcement, it makes good sense:
HHS can promise not to enforce a provi-
sion only while it is in effect. And it cannot
commit to nonenforcement of a provision
that has not yet been promulgated.

If the notice of nonenforcement is not
clear enough, the Texas Letter provides
plain-spoken and forthright reassurance.
In it, HHS agrees that enforcing the chal-
lenged provisions against the State as it
pertains to the Archdiocese violates
RFRA. That’s it. The Texas Letter neither
burdens its promise with some artificial
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deadline nor otherwise qualifies HHS’s po-
sition. As discussed above, that is enough
to meet a government defendant’s burden
of proof to convince a court the case is
moot. See Miraglia, 901 F.3d at 572
(“I'Wlhen a government entity assures a
court of continued compliance, and the
court has no reason to doubt the assur-
ance, then the voluntary cessation doctrine
does not apply.”). Because HHS has given
no reason to suggest otherwise, I take it as
its word.

[19]1 There is another reason HHS’s
concession that the regulation violates
RFRA means this case is moot. “Essential
to the concept of a controversy, under
Article III, is an on-going adversarial pos-
ture between the parties before the court.”
In ve S.L.E., Inc., 674 F.2d 359, 364 (5th
Cir. 1982). As some of the leading com-
mentators on federal litigation have sug-
gested:

All models of cases and controversies

begin with the premise that there must

be a conflict of interest between at least
two genuinely adversary parties. Adver-
sariness is desired in part to establish
the need for any adjudication—courts
have defined judicial power in relation to
the need to resolve conflicting interests.
In addition, the self-interests of the ad-
versaries are relied upon to provide the
foundation for sound adjudication. Judi-
cial power is not exercised to offer ad-
vice to a single party, nor to review and
confirm the wisdom of private settle-
ments already reached and honored.
Neither is judicial power exercised when
courts doubt the existence of sufficient
adversary interest to stimulate the par-
ties to a full presentation of the facts
and arguments. These policies are re-
flected in the rules against advisory
opinions and in the doctrines of stand-
ing, ripeness, and mootness, which ad-
dress the quality of adversariness in a

refined—if often confusing—attempt to
measure the need for adjudication and
the probable litigating capacities of the
parties.

13 Charles Alan Wright & Arthur R. Mil-
ler, Federal Practice and Procedure
§ 3530 (3d ed. 2020).

[20,21] In other words, if the parties
are not adverse—if they don’t disagree on
what the court has been called upon to
decide—there is no case or controversy.
Here, both the plaintiffs and HHS agree
that enforcing the regulation at issue
against the Archdiocese and similarly situ-
ated parties would violate RFRA. The
plaintiffs want this court to issue a declar-
atory judgment stating exactly that. But if
I were to do so, of what value would that
declaration be? It would not be the prod-
uct of “a full presentation of the facts and
arguments” by self-interested opponents—
the very essence of our adversarial system.
Id. And thus it would not present the court
with a case or controversy. See S.L.E., 674
F.2d at 364 (“Mootness is one of the doc-
trines reflecting on the essential adversari-
al element.”). Without a live controversy,
“it is impossible for a court to grant ‘any
effectual relief whatever’ to the prevailing
party.” Knox, 567 U.S. at 307, 132 S.Ct.
2277 (quoting Evrie v. Pap’s A.M., 529 U.S.
277, 287, 120 S.Ct. 1382, 146 L.Ed.2d 265
(2000)).

Finally, the plaintiffs also worry that a
change in the presidential administration
or development in related litigation in oth-
er jurisdictions may cause the HHS to
change course—to not move forward with
repromulgating the proposed draft and en-
force the challenged provisions as they
stand. Even if those concerns are realized,
that does not change the answer to the
mootness question today. See Owen v. Re-
gence Bluecross Blueshield of Utah, 388 F.
Supp. 2d 1318, 1324 (D. Utah 2005) (“moot-
ness requires the court to ask whether
standing exists as the case now stands”).
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[22] The plaintiffs “might think that, in
the grand scheme of things, this jurisdic-
tional defect is fairly insignificant.” McGirt
v. Oklahoma, 591 U.S. ——, 140 S.Ct.
2452, 207 L.Ed.2d 985 (2020) (Thomas, J.,
dissenting) (citing Royal v. Murphy, 584
U.S. ——, 138 8.Ct. 2026, 201 L.Ed.2d 277
(2018)). “But our desire to decisively ‘settle
[important disputes] for the sake of con-
venience and efficiency’ must yield to the
‘overriding and time-honored concern
about keeping the Judiciary’s power within
its proper constitutional sphere.’” Id.
(quoting Hollingsworth v. Perry, 570 U.S.
693, 704-705, 133 S.Ct. 2652, 186 L.Ed.2d
768 (2013) (internal quotation marks omit-
ted)). Because HHS has made “absolutely
clear” that the challenged provisions will
not be enforced against the State as it
pertains to the Archdiocese, this case is
moot.

EE

Since the case is moot, there is no need
to consider whether the plaintiffs other-
wise have standing. For the reasons stated
above, the defendants’ motion to dismiss is
granted. Dkt. 22. Final judgment will be
separately entered.
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Pearlie Sue GAMBREL, Personal
Representative of the Estate of
Jessie J. Mills, Plaintiff,

v.
KNOX COUNTY, et al., Defendants.
No. 6:17-CV-184-REW-HAI
United States District Court,

E.D. Kentucky,

Southern Division.

London.

Signed 08/05/2020

Background: Personal representative of
estate of arrestee who was shot and killed
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during encounter with county sheriff’s dep-
uty and state constable brought § 1983
action against county, deputy, and consta-
ble for alleged use of excessive force, and
asserted claims under state law for assault
and battery and wrongful death. Defen-
dants moved for summary judgment.

Holdings: The District Court, Robert E.
Wier, J., held that:

(1) use of deadly force was not excessive
under Fourth Amendment,;

(2) personal representative failed to show
that county was deliberately indifferent
in failing to train deputy;

(3) county was not subject to Monell liabil-
ity for failing to train constable;

(4) county was not subject to Monell liabil-
ity for failing to supervise deputy; and

(5) supplemental jurisdiction over state-law
claims would not be exercised.

Motion granted.

1. Federal Civil Procedure ¢=2552

It is error for a district court to re-
solve credibility issues against the non-
movant on summary judgment. Fed. R.
Civ. P. 56.

2. Arrest &=68.1(4)

Apprehension by the use of deadly
force is a seizure subject to the reason-
ableness requirement of the Fourth
Amendment. U.S. Const. Amend. 4.

3. Arrest &=68.1(4)

When officer has probable cause to
believe that suspect poses a threat of seri-
ous physical harm, either to officer or to
others, it is not unreasonable under
Fourth Amendment to prevent escape by
using deadly force. U.S. Const. Amend. 4.



