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Rule 56(f), with particular emphasis on
whether the city’s failure to file its com-
plaint until two days before the February
24 hearing and the Municipal Court’s deni-
al of Rhone’s motion for continuance vio-
lated his due-process rights. Until then,
Texas City’s motion for summary judg-
ment on the due-process and due-course-
of-law protection claims is held in abey-
ance.

e. Inverse Condemnation

Because Rhone’s inverse-condemnation
claim under the Texas Constitution (Arti-
cle I, §§ 17, 19) is intertwined with his
federal due-process and state due-course-
of-law claims, the court also stays decision
on this claim.

The parties are ordered to submit sup-
plemental briefs (limited to no more than
10 pages) responsive to Section III(d),
above, no later than June 24, 2022.

For all of the above reasons, the court
grants in part and denies in part Texas
City’s motion for summary judgment. Dkt.
14.

For clarity, the following claims and
remedies are dismissed:

® Declaratory judgment that Municipal
Court of Record of Texas City is
unconstitutional

® De novo review of Municipal Court’s
order of abatement

® Monetary damages for due-process
violations under the Texas Constitu-
tion

® Application for temporary restrain-
ing order/preliminary injunction

The following claims survive:

e TFourth Amendment
(§ 1983)*

® Barring of Texas City’s claim for
attorneys fees*

Seizure

* Not addressed in Texas City’s motion.

® Attorneys Fees*

The following claims are stayed pending
supplemental briefing:

® State inverse condemnation
® State due-course-of-law protection
® Federal due process

e Fifth Amendment Takings (§ 1983)
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Background: Beachfront condominium
owner, who had late-onset Alzheimer’s dis-
ease and suffered extreme panic in the
presence of strangers, brought action
against property owners association, alleg-
ing violations of the Fair Housing Act
(FHA) and Americans with Disabilities Act
(ADA), arising out of association’s proposal
to construct pedestrian beach-access path
adjacent to owner’s condominium. Associa-
tion filed motion to dismiss for lack of
subject-matter jurisdiction and failure to
state a claim.

Holdings: The District Court, Jeffrey V.
Brown, J., held that:
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(1) owner had standing to bring discrimi-
nation claim against association under
the FHA;

(2) owner had standing to bring discrimi-
nation claim against association under
the ADA;

(3) Younger abstention doctrine did not
apply;

(4) federal action and related state court
action were not parallel actions for
purposes of Colorado River abstention
doctrine;

(5) owner adequately alleged handicap as
required to state a reasonable-accom-
modation claim under the FHA; and

(6) owner stated reasonable-accommoda-
tion claim under the ADA.

Motion denied.

1. Federal Courts €=2086

A case should be dismissed for lack of
subject-matter jurisdiction if the court
lacks statutory or constitutional power to
adjudicate the case. Fed. R. Civ. P.
12(b)(1).

2. Federal Courts ¢=2081
The party asserting federal jurisdic-
tion bears the burden of proof.

3. Federal Courts ¢=2103
Federal courts have jurisdiction over
a claim between parties only if the plaintiff

presents an actual case or controversy.
U.S. Const. art. 3, § 2, cl. 1.

4. Federal Courts €=2078, 2080

To test whether the party asserting
federal jurisdiction has met its burden, a
court may rely on: (1) the complaint alone;
(2) the complaint supplemented by undis-
puted facts evidenced in the record; or (3)
the complaint supplemented by undisputed
facts plus the court’s resolution of disputed
facts.

5. Federal Courts ¢=2078
When standing is challenged in a mo-
tion to dismiss for lack of subject-matter
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jurisdiction, the court must accept as true
all material allegations of the complaint
and construe the complaint in favor of the
complaining party. Fed. R. Civ. P.
12(b)(1).

6. Federal Civil Procedure ¢=1829, 1835

In considering a motion to dismiss for
failure to state a claim, the court does not
strain to find inferences favorable to the
plaintiffs or accept conclusory allegations,
unwarranted deductions, or legal conclu-
sions. Fed. R. Civ. P. 12(b)(6).

7. Federal Civil Procedure &=1772

In considering a motion to dismiss for
failure to state a claim, even if the facts
are well-pleaded, the court must still de-
termine plausibility. Fed. R. Civ. P.
12(b)(6).

8. Federal Courts €=2015

Federal courts are not courts of gen-
eral jurisdiction; they have only the power
that is authorized by Article III of the
Constitution and the statutes enacted by
Congress pursuant thereto. U.S. Const.
art. 3, § 2, cl. 1.

9. Federal Civil Procedure ¢=103.2
Federal Courts €=2101

The doctrine of standing is derived
directly from Article IIT of the Constitu-
tion, which confines the judicial power of
the federal courts to deciding cases or
controversies. U.S. Const. art. 3, § 2, cl. 1.

10. Federal Civil Procedure ¢=103.2
Article III standing is a jurisdictional
requirement. U.S. Const. art. 3, § 2, cl. 1.

11. Federal Civil Procedure €=103.2

Article IIT standing represents per-
haps the most important of all jurisdiction-
al requirements. U.S. Const. art. 3, § 2, cl.
1.
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12. Federal Civil Procedure ¢=103.2

The doctrine of Article IIT standing
requires federal courts to satisfy them-
selves that the plaintiff has alleged such a
personal stake in the outcome of the con-
troversy as to warrant her invocation of
federal-court jurisdiction. U.S. Const. art.
3,82 ¢l 1.

13. Federal
103.3
To meet the constitutional minimum
for Article III standing, a plaintiff has the
burden to establish the following: first, the
plaintiff must have suffered an injury in
fact; second, there must be a causal con-
nection between the injury and the con-
duct complained of—the injury has to be
fairly traceable to the challenged action of
the defendant, and not the result of the
independent action of some third party not
before the court; and third, it must be
likely, as opposed to merely speculative,
that the injury will be redressed by a
favorable decision. U.S. Const. art. 3, § 2,
cl. 1.

14. Civil Rights ¢=1331(3)

To give full effect to the broad reme-
dial purposes of the Fair Housing Act
(FHA) and the ADA, and to encourage its
enforcement by private litigants, Congress
intended to define standing as broadly as
is permitted. Civil Rights Act of 1968,
§ 801 et seq., 42 U.S.C.A. § 3601 et seq.;
Americans with Disabilities Act of 1990,
§ 2 et seq., 42 U.S.C.A. § 12101 et seq.

15. Federal Civil Procedure ¢=103.2

To establish injury in fact, as required
for Article IIT standing, a plaintiff must
show an invasion of a legally protected
interest that is concrete and particularized

and actual or imminent, not conjectural or
hypothetical. U.S. Const. art. 3, § 2, cl. 1.

16. Federal Civil Procedure ¢=103.2

For purposes of establishing injury in
fact, as required for standing, an allegation
of future injury may suffice if the threat-

Civil Procedure <&=103.2,

ened injury is certainly impending, or
there is a substantial risk that the harm
will occur. U.S. Const. art. 3, § 2, cl. 1.

17. Federal Civil Procedure ¢=103.3

Causation, as an element of Article I1I
standing, requires a traceable connection
between the plaintiff’s injury and the de-
fendant’s conduct. U.S. Const. art. 3, § 2,
cl. 1.

18. Federal Civil Procedure €=103.3

Redressability, as an element of Arti-
cle IIT standing, requires a likelihood that
the requested relief will redress the al-
leged injury. U.S. Const. art. 3, § 2, cl. 1.

19. Federal Civil Procedure €=103.3

Relief that does not remedy the injury
suffered cannot bootstrap a plaintiff into
federal court; that is the very essence of
the redressability requirement for Article
IIT standing. U.S. Const. art. 3, § 2, cl. 1.

20. Civil Rights ¢=1333(3)

Beachfront condominium owner, who
had late-onset Alzheimer’s disease and suf-
fered extreme panic in the presence of
strangers, met requirements for Article
I1T standing, as required to bring discrimi-
nation claim against property owners asso-
ciation under the Fair Housing Act (FHA),
arising out of association’s proposal to con-
struct pedestrian beach-access path adja-
cent to owner’s condominium; owner al-
leged impending injury with substantial
risk of harm that stemmed from associa-
tion’s refusal to make reasonable accom-
modation, such injury was fairly traceable
to association’s failure to ensure that home
remained accessible to person with disabil-
ities, and injury was redressable, as in-
junction would prevent construction of
path, thereby limiting any threatened inju-
ry to owner. U.S. Const. art. 3, § 2, cl. 1;
Civil Rights Act of 1968, § 801 et seq., 42
U.S.C.A. § 3601 et seq.
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21. Civil Rights ¢=1331(3)

For purposes of standing, the sweep
of the Fair Housing Act (FHA) is extreme-
ly broad and generous. Civil Rights Act
of 1968, § 801 et seq., 42 U.S.C.A. § 3601 et
seq.

22. Civil Rights ¢=1333(3)

Congress intended standing under the
Fair Housing Act (FHA) to extend to the
full limits of Article III, as long as the
plaintiff suffers actual injury as a result of
the defendant’s conduct. U.S. Const. art.
3, § 2, cl. 1; Civil Rights Act of 1968, § 801
et seq., 42 U.S.C.A. § 3601 et seq.

23. Civil Rights ¢=1333(3)

Beachfront condominium owner, who
had late-onset Alzheimer’s disease and suf-
fered extreme panic in the presence of
strangers, met requirements for Article
IIT standing, as required to bring discrimi-
nation claim against property owners asso-
ciation under the ADA, arising out of asso-
ciation’s proposal to construct pedestrian
beach-access path adjacent to owner’s con-
dominium; owner alleged that association
had discriminated against her based on her
disability, which deterred her from visiting
the beach, and her injury was redressable
by a favorable judicial ruling on injunctive
relief that would prevent construction of
path. U.S. Const. art. 3, § 2, cl. 1; Ameri-
cans with Disabilities Act of 1990, § 2 et
seq., 42 U.S.C.A. § 12101 et seq.

24. Civil Rights 1044

The deterrent effect doctrine, based
on the provision in Title III of the ADA
guaranteeing equality of opportunity for
individuals with disabilities, becomes rele-
vant when an individual suffers continuing
adverse effects where a defendant’s failure
to comply with the ADA deters her from
making use of the defendant’s facility.
Americans with Disabilities Act of 1990,
§ 2 et seq., 42 U.S.C.A. § 12101 et seq.
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25. Civil Rights ¢=1333(6)

An individual who is denied the oppor-
tunity to participate in or benefit from a
good, service, facility, privilege, advantage,
or accommodation, whether directly or be-
cause she is deterred from revisiting due
to ADA noncompliance, suffers an injury
sufficient to convey standing. Americans
with Disabilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

26. Federal Courts ¢=2571

Once a federal court determines that
jurisdiction has been conferred over a mat-
ter, it generally cannot abstain from exer-
cising that jurisdiction.

27. Federal Courts ¢=2571

In extraordinary and narrow circum-
stances, a district court may decline to
exercise or postpone the exercise of its
jurisdiction; such circumstances include in-
stances where interests of comity and fed-
eralism counsel federal courts to abstain
from jurisdiction whenever federal claims
have been or could be presented in ongo-
ing state judicial proceedings that concern
important state interests, or when there
are pending parallel proceedings in federal
and state court involving the same parties
and issues.

28. Federal Courts &=2578

Only after a court has determined
that a case falls into one of three excep-
tional categories—namely (1) ongoing
state criminal proceedings, (2) certain civil
enforcement proceedings that are in aid of
and closely related to the State’s criminal
statutes, and (3) pending civil proceedings
involving certain orders uniquely in fur-
therance of the state courts’ ability to per-
form their judicial functions—does it eval-
uate whether it should abstain under the
Younger abstention doctrine.
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29. Federal Courts ¢=2578

Under the Younger abstention doc-
trine, the court determines whether it
should decline to exercise jurisdiction
when three conditions are met: (1) the
federal proceeding would interfere with an
ongoing state judicial proceeding, (2) the
state has an important interest in regulat-
ing the subject matter of the claim, and (3)
the plaintiff has an adequate opportunity
in the state proceedings to raise constitu-
tional challenges.

30. Federal Courts ¢=2578

If the three prerequisites for Younger
abstention are satisfied, then a federal
court can assert jurisdiction only if certain
narrowly delimited exceptions to the ab-
stention doctrine apply.

31. Federal Courts €=2578

The Younger abstention doctrine ex-
ceptions are: (1) the state court proceeding
was brought in bad faith or with the pur-
pose of harassing the federal plaintiff, (2)
the state statute is flagrantly and patently
violative of express constitutional prohibi-
tions in every clause, sentence, and para-
graph, and in whatever manner and
against whomever an effort might be made
to apply it, or (3) application of the doc-
trine was waived.

32. Federal Courts ¢=2598

Younger abstention doctrine did not
apply to federal discrimination action
brought by beachfront condominium own-
er, who had late-onset Alzheimer’s disease
and suffered extreme panic in the presence
of strangers, against property owners as-
sociation, arising out of association’s pro-
posal to construct pedestrian beach-access
path adjacent to owner’s condominium,
even though related lawsuit pending in
state court was filed before federal claims;
state action did not meet exceptional cir-
cumstances under doctrine, in that it was
not brought in bad faith, or related to a
flagrantly and patently violative state stat-

ute, and application of doctrine was not
waived.

33. Federal Courts &=2578

Divorced from their quasi-criminal
context, the three prerequisites for Youn-
ger abstention would improperly extend
the doctrine to virtually all parallel state
and federal proceedings.

34. Federal Courts &=2578

Even in the presence of parallel state
proceedings, Younger abstention from the
exercise of federal jurisdiction is the ex-
ception, not the rule.

35. Federal Courts &=2579

The Colorado River abstention doc-
trine applies to parallel federal and state
court actions which are not necessarily
identical but involve substantially the same
issues and parties.

36. Federal Courts &=2579

The Colorado River abstention doc-
trine applies only in exceptional circum-
stances, and rests on considerations of
wise judicial administration, giving regard
to conservation of judicial resources and
comprehensive disposition of litigation.

37. Federal Courts &=2579

There are six factors for determining
whether exceptional circumstances exist
for a federal court to abstain from hearing
a case under the Colorado River absten-
tion doctrine: (1) assumption by -either
state or federal court over a res; (2) rela-
tive inconvenience of the fora; (3) avoid-
ance of piecemeal litigation; (4) order in
which jurisdiction was obtained by the con-
current fora; (5) extent federal law pro-
vides the rules of decision on the merits;
and (6) adequacy of the state proceedings
in protecting the rights of the party invok-
ing federal jurisdiction.
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38. Federal Courts ¢=2574

The decision whether to dismiss a fed-
eral action because of parallel state-court
litigation does not rest on a mechanical
checklist, but on a careful balancing of the
important factors as they apply in a given
case, with the balance heavily weighted in
favor of the exercise of jurisdiction.

39. Federal Courts €=2579

The weight to be given to any one
factor for determining whether exceptional
circumstances exist for a federal court to
abstain from hearing a case under the
Colorado River abstention doctrine may
vary greatly from case to case, depending
on the particular setting of the case.

40. Federal Courts ¢=2579

No one factor is necessarily determi-
native of whether a federal court should
abstain from exercising jurisdiction be-
cause of parallel state-court litigation un-
der the Colorado River abstention doc-
trine; a carefully considered judgment
taking into account both the obligation to
exercise jurisdiction and the combination
of factors counseling against that exercise
is required.

41. Federal Courts €=2579

Only the clearest of justifications will
warrant dismissal under the Colorado Riv-
er abstention doctrine.

42. Federal Courts ¢=2579

A parallel proceeding exists, for pur-
poses of the Colorado River abstention
doctrine, if there is substantial similarity
between state and federal proceedings,
which occurs when there are similar par-
ties and substantial likelihood that state
proceeding will fully dispose of claims pre-
sented in federal court.

43. Federal Courts €2598
Federal action brought by condomini-
um owner against property owners associ-

ation, alleging violations of the Fair Hous-
ing Act (FHA) and ADA, and related state
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court action were not parallel actions, and
thus, Colorado River abstention doctrine
did not apply, even though general subject
matter of two actions was the same at a
broad level of abstraction and type of relief
would be similar; state petition alleged
breach of contract, breach of fiduciary
duty, promissory estoppel, negligent mis-
representation, tortious interference, and
adverse possession, parties and their inter-
ests were not the same, and concurrent
state ruling would not be dispositive of
owner’'s FHA and ADA claims. Civil
Rights Act of 1968, § 801 et seq., 42
U.S.C.A. § 3601 et seq.; Americans with
Disabilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

44. Civil Rights &=1075

The language of Fair Housing Act
(FHA) is broad and inclusive and its terms
must be given generous construction. Civ-
il Rights Act of 1968, § 801 et seq., 42
U.S.C.A. § 3601 et seq.

45. Civil Rights &=1083

To prevail on a Fair Housing Act
(FHA) reasonable-accommodation claim, a
plaintiff must demonstrate: (1) that she
had a handicap; (2) she requested an ac-
commodation and it was denied; (3) the
requested accommodation is reasonable;
and (4) the requested accommodation in
rules, policies, practices, or services of the
handicap is necessary to afford the plain-
tiff an equal opportunity—i.e., equal to a
person without a handicap—to use and
enjoy the dwelling. 42 US.CA.
§ 3604(f)(3)(B).

46. Civil Rights e=1083

Allegation that beachfront condomini-
um owner’s late-onset Alzheimer’s disease,
which caused her to suffer extreme panic
in the presence of strangers, affected ma-
jor life activities of caring for herself,
learning, working, concentrating, thinking,
communicating, and interacting with oth-
ers adequately alleged handicap as re-
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quired to state a reasonable-accommoda-
tion claim under the Fair Housing Act
(FHA), in action against property owners
association arising out of association’s pro-
posal to construct pedestrian beach-access
path adjacent to owmer’s condominium.
Civil Rights Act of 1968, § 802(h), 42
U.S.C.A. § 3602(h).

47. Civil Rights e=1044, 1053, 1216

The ADA forbids discrimination
against individuals with disabilities in
major areas of public life, among them
employment, public services, and public
accommodations. Americans with Dis-
abilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

48. Civil Rights &1020

To prove a reasonable-accommodation
claim under the ADA, a plaintiff must
show that: (1) she is a qualified individual
with a disability; (2) the disability and its
consequential limitations were known by
the defendant; (3) the defendant failed to
make reasonable accommodations for such
known limitations; and (4) the requested
accommodation was necessary to allow the
plaintiff to have usage and enjoyment in a
facility equivalent to individuals who are
not disabled. Americans with Disabilities
Act of 1990, § 2 et seq., 42 U.S.C.A.
§ 12101 et seq.

49. Civil Rights ¢=1083

Beachfront condominium owner, who
had late-onset Alzheimer’s disease and suf-
fered extreme panic in the presence of
strangers, stated reasonable-accommoda-
tion claim under the ADA against property
owners association, which planned to con-
struct beach-access path adjacent to own-
er’s condominium, by alleging that during
contentious period of debate among resi-
dents as to where beach-access path
should be located, owner made her disabili-
ty known to association, requested an ac-

1. When hearing a motion to dismiss under
Rule 12(b)(6), “‘all factual allegations in the

commodation that was necessary to allow
her to have usage and enjoyment in a
facility equivalent to her neighbors who
were not disabled, and waited for a re-
sponse, and association did not accommo-
date owner’s request. Americans with
Disabilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

50. Civil Rights ¢=1335, 1343

Neither public nor private entities are
beyond reach of the ADA. Americans
with Disabilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

51. Civil Rights &=1017

Compliance with other regulations
does not automatically insulate a covered
entity from the ADA’s requirements or
from liability for discrimination. Ameri-
cans with Disabilities Act of 1990, § 2 et
seq., 42 U.S.C.A. § 12101 et seq.

Mark Stewart Whitburn, Sean Edward
Pevsner, Whitburn Pevsner PLLC, Arling-
ton, TX, Mitchell Katine, Neil Hugh
MecLaurin, IV, Katine Nechman McLaurin
LLP, Houston, TX, for Plaintiff.

David L. Miller, Miller Scamardi, Hous-
ton, TX, for Defendant.

MEMORANDUM OPINION
AND ORDER

JEFFREY VINCENT BROWN, United
States District Judge:

Before the court is the defendant’s mo-
tion to dismiss under Rules 12(b)(1) and
12(b)(6). Dkt. 14. The court denies the
motion.

I. BACKGROUND'!

For a substantial portion of each year,
Cecilia Parada, the plaintiff, resides at a

complaint must be taken as true and con-
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residential beachfront property owned by
Paradise 89, LLC,> in the subdivision
served by Sandhill Shores Property Own-
ers Association, Inc. Dkt. 1 T 2. Parada
suffers from late-onset Alzheimer’s disease
which has left her severely cognitively im-
paired. Id. 1 3. She is “almost completely
incapable of interacting with strangers,
unless she is in the company of friends,
family, or others familiar to her.” Id. Un-
accompanied, any encounter with unfamil-
iar people upsets Parada to such a degree
that she suffers extreme and intolerable
panic in a matter of moments. Id.

Under the Texas Open Beaches Act,
Sandhill Shores has an obligation to main-
tain two beach-access paths so that the
general public has full access to the area
beaches. Dkt. 1 1 5. In 2006, when Para-
dise 89, LLC, purchased the home where
Parada lives, the two paths were located a
“considerable distance” from the resi-
dence. Id. In 2009, after Hurricane Ike
damaged the entire Sandhill Shores subdi-
vision, including the beach-access paths,
the owners of the lots in the subdivision
voted 18-3 to keep those paths in the same
locations. Id. 1 6.

Recently Sandhill Shores expressed its
intention to construct a pedestrian beach-
access path behind and to the side of Para-
da’s home. Id. 1 6. Parada alleges this
would “make it impossible for [her] to
continue to reside at the house,” because
she “would be constantly confronted with
the presence of strangers immediately out-
side of her residence which her disability
has left her entirely unequipped to han-
dle.” Id. 1 7. Parada argues the “trauma

strued favorably to the plaintiff.” Fernandez-
Montes v. Allied Pilots Ass’'n, 987 F.2d 278,
284 (5th Cir. 1993). The “facts” in this section
are taken from the plaintiff’s pleadings.

2. Parada and her husband have been princi-
pals of the LLC for over 15 years. Dkt. 14 at
15.
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would leave her and her family no choice”
but to leave the residence. Id.

In light of the potential injury, Parada
requested an accommodation from Sandhill
Shores—that the association not build the
access path near her home—but received
no response. Dkt. 1 11 10-11. Without the
accommodation, Parada alleges she “will
face irreparable harm, as she will have no
opportunity, and certainly no equal oppor-
tunity, to use and enjoy the [home],” which
has “immense therapeutic value” as it pro-
vides a “calm and healthful environment”
for her. Id. 1 12.

Sandhill Shores has indicated it intends
to move forward “promptly” with the con-
struction of the path. Id. 1 29. In response,
Parada sued the association alleging viola-
tions of the Fair Housing Act, id. 17 31-39,
and the Americans with Disabilities Act,
1d. 11 40-46. Sandhill Shores has moved to
dismiss. Dkt. 14.

II. LEGAL STANDARD
A. Rule 12(b)(1)

[1-3] A case should be dismissed un-
der Rule 12(b)(1) if the court “lacks the
statutory or constitutional power to adjudi-
cate the case.” Home Builders Assm of
Miss., Inc. v. City of Madison, Miss., 143
F.3d 1006, 1010 (5th Cir. 1998). The party
asserting jurisdiction bears the burden of
proof. Howery v. Allstate Ins. Co., 243
F.3d 912, 916 (5th Cir. 2001). Federal
courts have jurisdiction over a claim be-
tween parties only if the plaintiff presents
an actual case or controversy. U.S. CoNsT.
art. I11, § 2, cl. 1; Okpalobt v. Foster, 244

3. Parada has also requested injunctive relief,
but the parties have agreed to continue that
motion pending the result of this motion. Dkt.
17.
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F.3d 405, 425 (5th Cir. 2001). “The many
doctrines that have fleshed out that ‘actual
controversy’ requirement—standing, moot-
ness, ripeness, political question, and the
like—are ‘founded in concern about the
proper—and properly limited—role of the
courts in a democratic society.’” Roark &
Hardee LP v. City of Austin, 522 F.3d 533,
541-42 (5th Cir. 2008) (quoting Allen wv.
Wright, 468 U.S. 737, 750, 104 S.Ct. 3315,
82 L.Kd.2d 556 (1984)).

[4,5]1 To test whether the party assert-
ing jurisdiction has met its burden, a court
may rely on: “(1) the complaint alone; (2)
the complaint supplemented by undisputed
facts evidenced in the record; or (3) the
complaint supplemented by undisputed
facts plus the court’s resolution of disputed
facts.” Barrera-Montenegro v. United
States, 74 F.3d 657, 659 (5th Cir. 1996).
When standing is challenged in a motion to
dismiss, the court “must accept as true all
material allegations of the complaint and

. construe the complaint in favor of the
complaining party.” Assn of Am. Physi-
cians & Surgeons v. Tex. Med. Bd., 627
F.3d 547, 550 (5th Cir. 2010) (quotations
omitted).

B. Rule 12(b)(6)

[6,7] To survive a motion to dismiss
for failure to state a claim, a plaintiff must
plead facts sufficient to “state a claim to
relief that is plausible on its face.” Ashcroft
v. Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937,
173 L.Ed.2d 868 (2009). The claim is facial-
ly plausible when the well-pleaded facts
allow the court to reasonably infer that the
defendant is liable for the alleged conduct.
Id. “The court does not ‘strain to find
inferences favorable to the plaintiffs’ or
‘accept conclusory allegations, unwarrant-
ed deductions, or legal conclusions.”” Van-
skiver v. City of Seabrook, Tex., No. CV H-
17-3365, 2018 WL 560231, at *2 (S.D. Tex.
Jan. 24, 2018) (quoting Southland Sec.
Corp. v. INSpire Ins. Sols., Inc., 365 F.3d

353, 361 (5th Cir. 2004)). Naked assertions
and formulaic recitals of the elements of
the cause of action will not suffice. Iqbal,
556 U.S. at 678, 129 S.Ct. 1937. Even if the
facts are well-pleaded, the court must still
determine plausibility. Id. at 679, 129 S.Ct.
1937.

III. ANALYSIS
A. Standing

[8,9] “Federal courts are not courts of
general jurisdiction; they have only the
power that is authorized by Article III of
the Constitution and the statutes enacted
by Congress pursuant thereto.” Bender v.
Williamsport Area Sch. Dist., 475 U.S.
534, 541, 106 S.Ct. 1326, 89 L.Ed.2d 501
(1986). Article III of the Constitution con-
fines the judicial power of the federal
courts to deciding cases or controversies.
See U.S. Consr. art. III, § 2, cl. 1. The
standing doctrine is derived directly from
this constitutional provision. See Raines v.
Byrd, 521 U.S. 811, 818, 117 S.Ct. 2312,
138 L.Ed.2d 849 (1997) (“No principle is
more fundamental to the judiciary’s proper
role in our system of government than the
constitutional limitation of federal-court ju-
risdiction to actual cases or controver-
sies.”) (quotations marks and citation omit-
ted).

[10-12] “Standing” is a jurisdictional
requirement. In fact, Article IIT standing
represents “perhaps the most important”
of all jurisdictional requirements. FW/
PBS, Inc. v. City of Dallas, 493 U.S. 215,
231, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990)
(internal quotation marks and citation
omitted). This doctrine “requires federal
courts to satisfy themselves that the plain-
tiff has alleged such a personal stake in
the outcome of the controversy as to war-
rant [her] invocation of federal-court juris-
diction.” Summers v. Earth Island Inst.,
565 U.S. 488, 493, 129 S.Ct. 1142, 173
LEd2d 1 (2009) (internal quotation
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marks, emphasis, and citation omitted).
See also Warth v. Seldin, 422 U.S. 490,
498, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975)
(“[TThe question of standing is whether the
litigant is entitled to have the court decide
the merits of the dispute or of particular
issues.”).

[13] To meet the constitutional mini-
mum for standing, a plaintiff has the bur-
den to establish the following:

First, the plaintiff must have suffered an

injury in fact—an invasion of a legally

protected interest which is (a) concrete

and particularized; and (b) actual or im-

minent, not conjectural or hypothetical.

Second, there must be a causal connec-

tion between the injury and the conduct

complained of—the injury has to be fair-
ly traceable to the challenged action of
the defendant, and not the result of the
independent action of some third party
not before the court. Third, it must be
likely, as opposed to merely speculative,

that the injury will be redressed by a

favorable decision.

Lujan v. Defs. of Wildlife, 504 U.S. 555,
560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)
(cleaned up).

[14] This well-known three-prong test
applies to all types of cases, including
claims brought under the FHA and ADA.
See Galveston Open Gov’t Project v. U.S.
Dep’t of Hous. & Urban Dev., 17 F. Supp.
3d 599, 602 (S.D. Tex. 2014) (Costa, J.). To
give full effect to the broad remedial pur-
poses of the FHA and the ADA, and to
encourage its enforcement by private liti-
gants, Congress intended “to define stand-
ing as broadly as is permitted.” Traffi-
cante v. Metro. Life Ins. Co., 409 U.S. 205,
209, 93 S.Ct. 364, 34 L.Ed.2d 415 (1972);
see also Lincoln v. Case, 340 F.3d 283, 289
(5th Cir. 2003) (The “sole requirement for
standing under the FHA is the Article I1I
minima.”).

[15,16] “To establish injury in fact, a
plaintiff must show ... ‘an invasion of a
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legally protected interest’ that is ‘concrete
and particularized’ and ‘actual or immi-
nent, not conjectural or hypothetical.””
Spokeo, Inc. v. Robins, 578 U.S. 330, 340,
136 S.Ct. 1540, 194 L.Ed.2d 635 (2016)
(quoting Lujan, 504 U.S. at 560, 112 S.Ct.
2130). “An allegation of future injury may
suffice if the threatened injury is certainly
impending, or there is a substantial risk
that the harm will occur.” Susan B. Antho-
ny List v. Driehaus, 573 U.S. 149, 158, 134
S.Ct. 2334, 189 L.Ed.2d 246 (2014) (inter-
nal quotation marks and citation omitted).

[17-19] “Causation requires a ‘tracea-
ble connection’ between the plaintiff’s inju-
ry and the defendant’s conduct.” Aransas
Project v. Shaw, 775 F.3d 641, 648 (5th
Cir. 2014). “Redressability requires ‘a like-
lihood that the requested relief will re-
dress the alleged injury.”” Id. “Relief that
does not remedy the injury suffered can-
not bootstrap a plaintiff into federal court;
that is the very essence of the redressabili-
ty requirement.” Steel Co. v. Citizens for a
Better Envt, 523 U.S. 83, 107, 118 S.Ct.
1003, 140 L.Ed.2d 210 (1998).

Sandhill Shores contends Parada lacks
Article IIT standing to pursue claims for
FHA and ADA violations because she can-
not satisfy the requirements of injury in
fact and redressability. Dkt. 14 at 11. The
court addresses Parada’s standing for each
cause of action in turn.

1. FHA

[20] In her complaint, Parada alleges
an impending injury with a substantial risk
of harm that stems from Sandhill Shores’
“refusal to make reasonable accommoda-
tions ... to afford a person an equal op-
portunity to use and enjoy a dwelling, in
violation of the FHA.” Dkt. 1 1 34. Parada
alleges distinct and palpable injuries that
are “fairly traceable” to Sandhill Shores’
failure to ensure that the Parada home
remains accessible to a person with disabil-
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ities. See Vill. of Arlington Heights v. Met-
ro. Hous. Dev. Corp., 429 U.S. 252, 261, 97
S.Ct. 555, 50 L.Ed.2d 450 (1977). Parada
argues that an injunction by this court
would prevent Sandhill Shores’ placement
of the beach-access path by her home—
thereby establishing that her injuries are
redressable by a favorable judicial ruling.

To begin, the court makes the unre-
markable observation that private litigants
are the primary method of obtaining com-
pliance with the FHA. See Trafficante, 409
U.S. at 209, 93 S.Ct. 364. Recognizing “the
enormity of the task of assuring fair hous-
ing,” the Supreme Court has stated that
private litigants act “not only on their own
behalf but also as private attorneys gener-
al in vindicating a policy that Congress
considered to be of the highest priority.”
Id. at 211, 93 S.Ct. 364 (internal quotation
marks omitted). To effectuate the underly-
ing purpose of the FHA, the statute “per-
mits any ‘aggrieved person’ to bring a
housing-discrimination lawsuit.” Bank of
Am. Corp. v. City of Miami, Fla., 581 U.S.
189, 137 S. Ct. 1296, 1303, 197 L.Ed.2d 678
(2017) (quoting 42 U.S.C. § 3613(a)).

The statute defines “aggrieved person”
as “any person who” either “claims to have
been injured by a discriminatory housing
practice” or believes that such an injury
“is about to occur.” 42 U.S.C. § 3602(%1). In
a series of cases over the years, the Su-
preme Court has repeatedly held “that the
FHA’s definition of person ‘aggrieved’ re-

4. See Bank of Am. Corp., 137 S. Ct. at 1304-
05 (concluding that a city had standing to
bring a FHA claim against a lender engaged
in a decade-long pattern of racially discrimi-
natory lending in the residential housing mar-
ket that caused the city economic harm); Ha-
vens Realty Corp. v. Coleman, 455 U.S. 363,
372, 102 S.Ct. 1114, 71 L.Ed.2d 214 (1982)
(recognizing standing for ‘‘testers’’—that is,
“individuals who, without an intent to rent or
purchase a home or apartment, pose as rent-
ers or purchasers for the purpose of collecting
evidence”’—against a real estate broker who
was engaging in racial steering practices);

flects a congressional intent to confer
standing broadly.” Bank of Am. Corp., 137
S. Ct. at 1303.

[21] Just how broadly standing ex-
tends under the FHA is evident by looking
at the four instances in which the Supreme
Court has addressed the FHA’s standing
question in the context of a private en-
forcement action.! Taken together, these
standing decisions support a conclusion
that the sweep of the FHA is extremely
broad and generous. A unanimous Su-
preme Court has described the FHA’s lan-
guage as “broad and inclusive” and has
stated that the FHA implements a “policy
that Congress considered to be of the
highest priority,” which can be given effect
“only by a generous construction” of the
statute. Trafficante, 409 U.S. at 209, 211,
212, 93 S.Ct. 364.

[22] The Supreme Court’s express lan-
guage in Gladstone Realtors resolves the
standing issue in this case. Because “Con-
gress intended standing under [the FHA]
to extend to the full limits of Art. III, ...
as long as the plaintiff suffers actual injury
as a result of the defendant’s conduct,”
Parada is permitted to prove that her
rights have been—or there is a substantial
risk they will be—infringed. Gladstone
Realtors, 441 U.S. at 103 n.9, 99 S.Ct.
1601. Additionally, because an injunction
by this court would prevent Sandhill
Shores’ placement of the beach-access path

Gladstone Realtors v. Vill. of Bellwood, 441
U.S. 91, 115-16, 99 S.Ct. 1601, 60 L.Ed.2d 66
(1979) (finding that a municipality and four of
its residents were allowed to sue local realtors
for the harm to the town’s racial balance
caused by steering white and black home
seekers to different neighborhoods); Traffi-
cante, 409 U.S. at 211-12, 93 S.Ct. 364 (hold-
ing that white tenants of an apartment com-
plex had standing to sue the landlord for
discrimination against minority applicants,
which deprived the plaintiffs of the right to
live in an integrated community).
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by Parada’s home—thereby limiting any
threatened injury to her—Parada’s inju-
ries are redressable by a favorable judicial
ruling. Parada has met all the require-
ments of Article III standing.

2. ADA

[23] Parada alleges an impending inju-
ry with a substantial risk of harm stem-
ming from Sandhill Shores’ “failure to
make reasonable modifications ... neces-
sary to afford ‘services, facilities, privi-
leges, advantages, or accommodations to
individuals with disabilities’ in violation of
the ADA.” Dkt. 1 1 43. Parada alleges
these injuries are the result of Sandhill
Shores’ actions in refusing to move the
beach-access path and that such injuries
would likewise be redressable by a favor-
able judicial ruling.

Sandhill Shores argues that Parada
lacks standing because though the place-
ment of the beach-access path may “deny
her the full use and enjoyment of her
dwelling,” her dwelling is not a “place of
public accommodation” under Title III of
the ADA and therefore not a legally pro-
tected interest. Dkt. 14 at 10. Sandhill
Shores likewise argues that because Para-
da has not alleged her requested accom-
modation will allow her to use the public
pathway—as alleged Parada’s disability
prevents her from using the pathway re-
gardless of where it is placed—her injury
is not redressable by the court. /d.

But Sandhill Shores misunderstands,
Parada argues, the purpose and scope of
the ADA’s Title IIT protections for dis-
abled individuals to the “full and equal
enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations
of any place of public accommodation by
any person who owns, leases (or leases to),
or operates a place of public accommoda-
tion.” Dkt. 15 at 16 (quoting 42 U.S.C.
§ 12182(a)). Specifically, Parada focuses
her claim not on the public beach-access
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path, but on Sandhill Shores’ placement of
the path such that it deprives her of other
“goods ... or accommodations,” such as
the ability to use the beach that she has
used for decades. Id. at 17.

[24] While “the Fifth Circuit has not
expressly considered the proper approach
to determining standing in the typical Title
IIT [ADA] case,” Betancourt v. Ingram
Park Mall, L.P., 735 F. Supp. 2d 587, 600
(W.D. Tex. 2010), district courts within the
circuit have made use of the “deterrent
effect doctrine.” Smith v. Ochsner Med.
Ctr.-Westbank, L.L.C., No. CV 17-11898,
2019 WL 296860, at *4 (E.D. La. Jan. 23,
2019). This doctrine, “based on the provi-
sion in Title III guaranteeing ‘equality of
opportunity’ for disabled individuals be-
comes relevant when an individual suffers
‘continuing adverse effects where a defen-
dant’s failure to comply with the ADA
deters her from making use of the defen-
dant’s facility.”” Id. (quoting Civil Rights
Educ. & Enft Ctr. v. Hosp. Properties Tr.,
867 F.3d 1093, 1098 (9th Cir. 2017)).

[25] Accordingly, “an individual who is
denied ‘the opportunity to participate in or
benefit from a good, service, facility, privi-
lege, advantage, or accommodation,’
whether directly or because she is de-
terred from revisiting due to ADA non-
compliance, suffers an injury sufficient to
convey standing.” Id. (quoting Betancourt,
735 F. Supp. 2d at 602). Here, the critical
question is whether Parada has suffered
an injury in fact that is sufficient to confer
standing under the ADA.

Taking as true all allegations raised in
the complaint, Parada has suffered an in-
vasion of a legally protected interest suffi-
cient to seek injunctive relief because she
has properly pleaded that Sandhill Shores
has diseriminated against her based on her
disability, which deters her “from visiting
a public accommodation [the beach] be-
cause it is not in compliance with the law.”
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Van Winkle v. Houcon Partners, L.P., No.
CV H-17-01875, 2018 WL 3543908, at *7
(S.D. Tex. July 3, 2018). Because this inju-
ry is redressable through a favorable judi-
cial ruling, Parada has met all the require-
ments of Article III standing for her ADA
claim.

B. Abstention

[26,27] Once a federal court deter-
mines that jurisdiction has been conferred
over a matter, it generally cannot abstain
from exercising that jurisdiction. New Or-
leans Pub. Serv., Inc. v. Council of City of
New Orleans, 491 U.S. 350, 358, 109 S.Ct.
2506, 105 L.Ed.2d 298 (1989). However, in
“extraordinary and narrow” circumstances,
a district court “may decline to exercise or
postpone the exercise of its jurisdiction.”
Allegheny Cnty. v. Frank Mashuda Co.,
360 U.S. 185, 188-89, 79 S.Ct. 1060, 3
L.Ed.2d 1163 (1959). Such circumstances
include instances where “interests of comi-
ty and federalism counsel federal courts to
abstain from jurisdiction whenever federal
claims have been or could be presented in
ongoing state judicial proceedings that
concern important state interests,” Hawaii
Hous. Auth. v. Midkiff, 467 U.S. 229, 237—
38, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984)
(Younger abstention), or when “there are
pending parallel proceedings in federal
and state court involving the same parties
and issues.” Nationstar Mortg. LLC .
Knox, 351 F. App’x 844, 851 (5th Cir. 2009)
(Colorado River abstention).

Sandhill Shores asks the court to abstain
from the merits of the case under the
Younger and Colorado River doctrines be-
cause there is a lawsuit pending in state
court that was filed before the federal
claims seeking the same injunctive relief.
See Dkt. 14-1 at 2. The state proceeding
was brought against Sandhill Shores and
Robert M. Dolgin, Sandhill Shores’ current
president, by Paradise 89, LLC, the com-
pany that owns the Parada home. Id. Para-
da and her husband have been principals

of Paradise 89 for over 15 years. Dkt. 14 at
15. The court addresses each doctrine in
turn.

1. Younger Abstention

[28] Younger abstention has tradition-
ally been reserved for highly exceptional
circumstances, such as “(1) ongoing state
criminal proceedings, (2) certain civil en-
forcement proceedings that are in aid of
and closely related to the State’s criminal
statutes, and (3) pending civil proceedings
involving certain orders uniquely in fur-
therance of the state courts’ ability to per-
form their judicial functions.” Tex. Entm’t
Ass'n v. Hegar, 10 F.4th 495, 508 (5th Cir.
2021) (cleaned up). Only after the court
has determined that the instant case falls
into one of these exceptional categories
does it evaluate whether it should abstain
under Younger.

[29,30] In the second part of the anal-
ysis, the court determines whether it
should decline to exercise jurisdiction un-
der Younger when the three so-called
Middlesex conditions are met: “(1) the fed-
eral proceeding would interfere with an
‘ongoing state judicial proceeding’; (2) the
state has an important interest in regulat-
ing the subject matter of the claim; and (3)
the plaintiff has ‘an adequate opportunity
in the state proceedings to raise constitu-
tional challenges.”” Bice v. La. Pub. Def.
Bd., 677 F.3d 712, 716 (5th Cir. 2012)
(quoting Middlesex Cnty. Ethics Comm. v.
Garden State Bar Ass’n, 457 U.S. 423, 432,
102 S.Ct. 2515, 73 L.Ed.2d 116 (1982)). “If
the three [Middlesex conditions] are satis-
fied, then a federal court can assert juris-
diction only if ‘certain narrowly delimited
exceptions to the abstention doctrine ap-
ply.’” Id. (quoting Tex. Assm of Bus. v.
Earle, 388 F.3d 515, 519 (5th Cir. 2004)).

[311 Those exceptions are “(1) the
state court proceeding was brought in bad
faith or with the purpose of harassing the
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federal plaintiff; (2) the state statute is
‘flagrantly and patently violative of ex-
press constitutional prohibitions in every
clause, sentence, and paragraph, and in
whatever manner and against whomever
an effort might be made to apply it; or (3)
application of the doctrine was waived.”
Tex. Ass'n of Bus., 388 F.3d at 519 (quot-
ing Younger v. Harris, 401 U.S. 37, 49, 91
S.Ct. 746, 27 L.Ed.2d 669 (1971)).

[32] Parada argues that Younger ab-
stention is inapposite for this case because
the nature of the suit does not fit into the
narrow exceptions detailed above as it is
not criminal, quasi-criminal (civil enforce-
ment), or related to pending civil proceed-
ings such as civil contempt orders. Dkt. 15
at 22. Sandhill Shores argues that the Su-
preme Court has been expanding the ap-
plication of Younger over the last several
decades and that Parada’s contention to
the contrary is a misreading of recent
Court precedent. Dkt. 16 at 9-10. In sup-
port, Sandhill Shores argues that the
“‘more vital consideration’ behind the ap-
plication of Younger abstention is not
whether a case is factually the same in
nature as those in which Younger has al-
ready been applied, but rather what lies at
the heart of Younger abstention is the
‘notion of “comity”’ and maintaining ‘a
proper respect for state function.”” Id. at
10 (quoting Juidice v. Vail, 430 U.S. 327,
334, 97 S.Ct. 1211, 51 L.Ed.2d 376 (1977)).

[33,34] Sandhill Shores’ argument
misses the mark. As the Court explained
in Sprint Commec’ns, Inc. v. Jacobs, “[d]i-
vorced from their quasi-criminal context,
the three Middlesex conditions would ex-
tend Younger to virtually all parallel state
and federal proceedings.” 571 U.S. 69, 81,
134 S.Ct. 584, 187 L.Ed.2d 505 (2013).
“That result is irreconcilable with our
dominant instruction that, even in the
presence of parallel state proceedings, ab-
stention from the exercise of federal juris-
diction is the ‘exception, not the rule.’” Id.
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at 81-82, 134 S.Ct. 584. In so ruling, the
Court clarified and affirmed that Younger
abstention extends only to the three “ex-
ceptional circumstances” already identi-
fied, “but no further.” Id. Because the
underlying case does not meet the excep-
tional circumstances prescribed by the Su-
preme Court, Younger abstention is inap-
propriate here.

2. Colorado River Abstention

[35-37]1 Colorado River abstention ap-
plies to “parallel federal and state court
actions which are not necessarily identical
but involve substantially the same issues
and parties.” Rogers Grp., Inc. v. WG
Constr. Co., No. 3:12-CV-21, 2012 WL
2367702, at *1 (N.D. Miss. June 21, 2012)
(citing Stewart v. W. Heritage Ins. Co., 438
F.3d 488, 491 (5th Cir. 2006)). Colorado
River “applies only in ‘exceptional circum-
stances,” and rests on considerations of
‘[wlise judicial administration, giving re-
gard to conservation of judicial resources
and comprehensive disposition of litiga-
tion.” Nationstar Mortg., 351 F. App’x at
851 (internal citations omitted).

There are six factors for determining

whether “exceptional circumstances” ex-

ist: (1) assumption by either state or
federal court over a res; (2) relative
inconvenience of the fora; (3) avoidance
of piecemeal litigation; (4) order in which
jurisdiction was obtained by the concur-
rent fora; (5) extent federal law provides
the rules of decision on the merits; and

(6) adequacy of the state proceedings in

protecting the rights of the party invok-

ing federal jurisdiction.

Brown v. Pac. Life Ins. Co., 462 F.3d 384,
395 (5th Cir. 2006).

[38,39] “[T]he decision whether to dis-
miss a federal action because of parallel
state-court litigation does not rest on a
mechanical checklist, but on a careful bal-
ancing of the important factors as they
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apply in a given case, with the balance
heavily weighted in favor of the exercise of
jurisdiction.” Moses H. Cone Mem’l Hosp.
v. Mercury Constr. Corp., 460 U.S. 1, 16,
103 S.Ct. 927, 74 L.Ed.2d 765 (1983). “The
weight to be given to any one factor may
vary greatly from case to case, depending
on the particular setting of the case.” Id.

[40,41] “No one factor is necessarily
determinative; a carefully considered judg-
ment taking into account both the obli-
gation to exercise jurisdiction and the com-
bination of factors counseling against that
exercise is required.” Colorado River Wa-
ter Comservation Dist. v. United States,
424 U.S. 800, 818-19, 96 S.Ct. 1236, 47
L.Ed.2d 483 (1976). “Only the clearest of
justifications will warrant dismissal.” Id.

[42] As a threshold matter, the court
must determine whether there are pending
parallel state and federal proceedings. “A
parallel proceeding exists if there is a ‘sub-
stantial similarity’ between the state and
federal proceedings, which occurs when
there are similar parties and ‘a substantial
likelihood that the state proceeding will
fully dispose of the claims presented in the
federal court.’” Stonewater Adolescent Re-
covery Ctr. v. Lafayette Cnty., Mississippi,
No. 3:19-CV-00231, 2020 WL 1817302, at
*3 (N.D. Miss. Apr. 9, 2020).

[43] Sandhill Shores argues both suits
involve the same plot of land where Parada
substantially resides, are against the same
defendant (though the state suit also
names Sandhill Shores’ president), and
seek the same injunctive relief. Dkt. 14 at
19-20. The causes of action are different,
however, as the state petition alleges: (1)
breach of contract; (2) breach of fiduciary
duty; (3) promissory estoppel; (4) negligent
misrepresentation; (5) tortious interfer-
ence; and (6) adverse possession. Dkt. 14-1
19 71-82. The state-court petition also
seeks declaratory judgment in addition to
injunctive relief. Id. 11 83-86, 89-93. The

federal suit alleges only violations of the
FHA and ADA. Dkt. 1 19 31-46.

Parada argues the proceedings are not
parallel because the parties are not identi-
cal, i.e., Dolgin is not a party to the federal
suit and Parada is not a party to the state
suit. Dkt. 15 at 25. To Parada, it is of no
moment that she is a principal of Paradise
89, LLC. More significantly, Parada con-
tends that because the issues are not the
same between the cases, a decision by the
state court would not be dispositive of
Parada’s reasonable-accommodation
claims. Id. at 26.

Sandhill Shores disagrees, arguing that
“‘[plarallel actions’ typically involve the
same parties, but the identity of the par-
ties is not determinative.” Air Evac EMS,
Inc. v. Tex., Dep’t of Ins., Div. of Workers’
Comp., 851 F.3d 507, 520 (5th Cir. 2017).
Additionally, Sandhill Shores contends a
court may “look both to the named parties
and to the substance of the claims assert-
ed” to determine whether the state pro-
ceeding would be dispositive of a concur-
rent federal proceeding.” Id. Moreover, a
“mincing insistence on precise identity” of
parties and issues “need not be applied in
every instance.” RepublicBank Dallas
Nat'l Ass'n v. McIntosh, 828 F.2d 1120,
1121 (5th Cir. 1987).

On this point, the court will take its lead
from the Fifth Circuit in American Fami-
ly Life Assuramce Co. of Columbus wv.
Biles, where it stated that while “we have
noted that it might not be necessary that
the parties and issues are absolutely iden-
tical in every instance for Colorado River
abstention to be appropriate, this case is
not an example of the exception to the
general rule.” 714 F.3d 887, 892 (5th Cir.
2013).

It is true that the general subject matter
of the two actions is the same at a broad
level of abstraction, but the other issues
are disparate, and the parties and their
interests are not the same. A concurrent
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state ruling would not be dispositive of the
FHA and ADA claims that Parada has
alleged, and while the type of relief may be
similar, that is not enough to equate a
state common-law case with a federal stat-
utory civil-rights case.

The court pays heed to the oft-repeated
admonition that federal abstention should
be “exceptional.” Black Sea Inv., Ltd. v.
United Heritage Corp., 204 F.3d 647, 650
(5th Cir. 2000). Accordingly, the court con-
cludes that the state and federal proceed-
ings are not “parallel actions,” declines to
abstain, and therefore need not consider
the Colorado River factors.

C. FHA Claim

Under the FHA, it is unlawful “[t]o dis-
criminate in the sale or rental, or to other-
wise make unavailable or deny, a dwelling
to any buyer or renter because of a handi-
cap of ... a person residing in or intend-
ing to reside in that dwelling....” 42
U.S.C. § 3604(f)(1)(B). Such prohibited dis-
crimination includes “a refusal to make
reasonable accommodations in rules, poli-
cies, practices, or services, when such ac-
commodations may be necessary to afford
[handicapped] person[s] equal opportunity
to use and enjoy a dwelling.” City of Ed-
monds v. Oxford House, Inc., 514 U.S. 725,
729, 115 S.Ct. 1776, 131 L.Ed.2d 801 (1995)
(quoting 42 U.S.C. § 3604(f)(3)(B)).

[44] The language of the FHA is
“broad and inclusive” and its terms must
be given a generous construction. Traffi-
cante, 409 U.S. at 209, 93 S.Ct. 364. The
statute is a “clear pronouncement of a
national commitment to end the unneces-
sary exclusion of persons with handicaps

5. A “dwelling” is “any building ... occupied
as ... a residence by one or more [individu-
als].” 42 U.S.C. § 3602(b) and (c).

6. The FHA uses the term “handicap” instead
of the term “‘disability.” Both terms have the
same legal meaning. See Bragdon v. Abbott,
524 U.S. 624, 631, 118 S.Ct. 2196, 141
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from the American mainstream,” and
“[gleneralized perceptions about disabili-
ties and unfounded speculations about
threats to safety are specifically rejected
as grounds to justify exclusion.” Groome
Res., Ltd., L.L.C. v. Par. of Jefferson, 234
F.3d 192, 201 (5th Cir. 2000) (quoting H.R.
REP. 100-711, at 18 (1988), reprinted in
1988 U.S.C.C.A.N. 2173, 2179).

[45] To prevail on an FHA reasonable-
accommodation claim, Parada must dem-
onstrate (1) that she is handicapped; (2)
she requested an accommodation and
Sandhill Shores denied it; (3) the request-
ed accommodation is reasonable; and (4)
the requested accommodation [in rules,
policies, practices, or services] of the hand-
icap is necessary to afford Parada an equal
opportunity [i.e., equal to a non-handi-
capped person] to use and enjoy the dwell-
ing.5 Providence Behav. Health v. Grant
Rd. Pub. Util. Dist., 902 F.3d 448, 459 (5th
Cir. 2018); 42 U.S.C. § 3604(H)(3)(B); see
also Harmony Haus Westlake, L.L.C. v.
Parkstone Prop. Owmners Ass’n, 851 F.
App’x 461, 463 (5th Cir. 2021).

[46] At this stage Sandhill Shores
takes aim only at the first element, argu-
ing Parada’s claim fails because she is not
handicapped under the FHA. Dkt. 14 at
24. Parada, of course, disagrees. Dkt. 15 at
33. As is standard, when considering a
Rule 12(b)(6) motion to dismiss, the court
must “accept the complaint’s well-pleaded
facts as true and view them in the light
most favorable to the plaintiff.” Johnson v.
Johmson, 385 F.3d 503, 529 (5th Cir. 2004).

A person is “handicapped”® under the
FHA if he or she “(1) [has] a physical or

L.Ed.2d 540 (1998) (noting that definition of
“disability”’ in the ADA is drawn almost ver-
batim “‘from the definition of ‘handicap’ con-
tained in the Fair Housing Amendments Act
of 1988").
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mental impairment which substantially
limits one or more of such person’s major
life activities, (2) [has] a record of having
such impairment, or (3) [is] regarded as
having such an impairment.” 42 U.S.C.
§ 3602(h). “Major life activities include, but
are not limited to, caring for oneself ...
speaking ... learning, reading, concentrat-
ing, thinking, communicating, and work-
ing.” ADA Amendments Act of 2008, Pub.
L. No. 110-325, 122 Stat. 3553 (2009); see
also 29 C.F.R. § 1630.2 (2022) (adding
“Interacting with others” as a major life
activity). For the purposes of defining dis-
ability with respect to an individual, a ma-
jor life activity also includes the operation
of a “major bodily function,” such as the
functions of the brain and neurological sys-
tem. 42 U.S.C. § 12102(2)(B).

Sandhill Shores contends Parada is not
handicapped for the purposes of her rea-
sonable-accommodation claim because her
alleged impairment substantially limits ac-
tivities that are not legally cognizable ma-
jor life activities. Dkt. 14 at 24. In support
of its position, Sandhill Shores cites East-
wood v. Willow Bend Lake Homeowners
Association, Inc., No. 4:20-CV-00400, 2020
WL 3412409, at *3 (E.D. Tex. June 22,
2020). In Fastwood, the plaintiff suffered
from a compromised immune system due
to his chemotherapy treatment for cancer,
which he contended limited his major life
activity of “being in close proximity to
persons unknown to him.” Id. The court
disagreed, finding “that this activity falls
outside of the range of major life activi-
ties—those central to daily life such as
walking, seeing, and breathing.” Id. Be-
cause he could not prove a major life activ-
ity was impaired by his ailment, the plain-
tiff was not handicapped under the FHA
and could not prove discrimination based
on a handicap. Id.

Parada argues Fastwood is readily dis-
tinguishable, as she does not identify “be-
ing in close proximity to persons unknown

to her” as the major life activity at issue.
Dkt. 15 at 35. Instead, Parada identifies
her disability as Alzheimer’s disease, which
affects, at a minimum, the major life activi-
ties of caring for herself, learning, work-
ing, concentrating, thinking, communicat-
ing, and interacting with others. Id.; Dkt. 1
1 4. These are clearly major life activities
for the purposes of her reasonable-accom-
modation claim. Although the relevant ef-
fect of that disability for purposes of this
case is to make it impossible for Parada to
cope with any exposure to strangers with-
out friends or family present, that effect is
not the major life activity that qualifies her
as handicapped under the FHA.

Parada has adequately alleged her hand-
icap for the purpose of her FHA reason-
able-accommodation claim.

D. ADA Claim

[47] “Congress enacted the ADA in
1990 to remedy widespread discrimination
against disabled individuals. In studying
the need for such legislation, Congress
found that ‘historically, society has tended
to isolate and segregate individuals with
disabilities, and, despite some improve-
ments, such forms of discrimination
against individuals with disabilities contin-
ue to be a serious and pervasive social
problem.”” PGA Tour, Inc. v. Martin, 532
U.S. 661, 674-75, 121 S.Ct. 1879, 149
L.Ed.2d 904 (2001) (citing 42 U.S.C.
§ 12101(a)(2)). The forms of discrimination
include “outright intentional exclusion, the
discriminatory effects of [various kinds of]
barriers, overprotective rules and policies

exclusionary qualification standards
and criteria, segregation, relegation to
lesser services,” and the “failure to make
modifications to existing facilities and
practices.” 42 U.S.C. § 12101(a)(5). “The
ADA forbids discrimination against dis-
abled individuals in major areas of public
life, among them employment (Title I of
the Act), public services (Title II), and
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public accommodations (Title III).” PGA
Tour, 532 U.S. at 675, 121 S.Ct. 1879.

[48] To prove her reasonable-accom-
modation claim under the ADA, Parada
must show that (1) she is a qualified indi-
vidual with a disability;” (2) the disability
and its consequential limitations were
known by Sandhill Shores; (3) Sandhill
Shores failed to make reasonable accom-
modations for such known limitations; and
(4) the requested accommodation was
“necessary to allow [Parada] to have usage
and enjoyment in a facility equivalent to
individuals who are not disabled.” Provi-
dence Behav. Health, 902 F.3d at 459.

[49] Sandhill Shores argues Parada’s
claim should be dismissed because she has
failed to allege any facts supporting a dis-
crimination claim under the ADA. Dkt. 14
at 26.

The ADA defines discrimination, in part,
as “a failure to make reasonable modifica-
tions in policies, practices, or procedures,
when such modifications are necessary to
afford such goods, services, facilities, privi-
leges, advantages, or accommodations to
individuals with disabilities.” 42 U.S.C.
§ 12182(b)(2)(A)(i).

Sandhill Shores argues that no discrimi-
nation has occurred under the ADA be-
cause constructing a beach-access path
pursuant to the Texas Open Beaches Act
does not constitute a “policy, practice, or
procedure.” Dkt. 14 at 26. Further, Parada
“has not alleged any facts to support the
notion that building a beach[-]Jaccess path
constitutes a ‘policy, practice, or proce-
dure’ within the context of 42 U.S.C.
§ 12182(b)(2)(A)Gi).” Id.

7. ‘“The term ‘qualified individual with a dis-
ability’ means an individual with a disability
who, with or without reasonable modifica-
tions to rules, policies, or practices, the re-
moval of architectural, communication, or
transportation barriers, or the provision of
auxiliary aids and services, meets the essen-
tial eligibility requirements for the receipt of
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[50,51]1 Neither public nor private en-
tities are beyond the reach of the ADA.
See Bennett—Nelson v. La. Bd. of Regents,
431 F.3d 448, 454 (5th Cir. 2005) (noting
that public entities have the same obli-
gation to make reasonable accommodations
for disabled individuals). Compliance with
other regulations also does not automati-
cally insulate a covered entity from the
ADA’s requirements or from liability for
discrimination. See Johnson v. Gambrinus
Co./Spoetzl Brewery, 116 F.3d 1052, 1062
(5th Cir. 1997) (concluding FDA require-
ments for cleanliness of manufacturing
process did not warrant brewery’s blanket
no-service-animals policy for public tours
in ADA reasonable-accommodation suit).
Accordingly, Sandhill Shores’ actions in
compliance with the Texas Open Beaches
Act do not insulate it from liability where

its discretionary actions run afoul of the
ADA.

More relevant is the inquiry into wheth-
er Parada’s reasonable-accommodation
claim, as pleaded, satisfies Title III’s pub-
lic-accommodation requirement—without
which there can be no discrimination claim.
Title III of the ADA prescribes, as a
“[gleneral rule”:

No individual shall be discriminated

against on the basis of disability in the

full and equal enjoyment of the goods,
services, facilities, privileges, advan-
tages, or accommodations of any place of
public accommodation by any person
who owns, leases (or leases to), or oper-
ates a place of public accommodation.

42 U.S.C. § 12182(a). “Public accommoda-
tion” is defined in terms of 12 extensive
categories,® which “should be construed

services or the participation in programs or
activities provided by a public entity.” 42
U.S.C.A. § 12131 (2021).

8. “(A) an inn, hotel, motel, or other place of
lodging, except for an establishment located
within a building that contains not more than
five rooms for rent or hire and that is actually
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liberally” to afford people with disabilities
“equal access” to the wide variety of estab-
lishments available to the nondisabled. S.
Rep. No. 101-116, P. 54 (1989). While a
beach—the jurisdictional hook to Parada’s
Title IIT ADA claim—is not referred to by
name, the category of public accommoda-
tions including a park, zoo, amusement
park, or other place of recreation, makes it
clear that a beach is well within the liberal-
ly construed ambit of the ADA.
§ 12181(7)(D).

Turning to Parada’s contentions, her
reasonable-accommodation claim alleges
that Sandhill Shores did more than merely
“build[ ] a beach[-]access path” pursuant to
state and local laws. Dkt. 14 at 26. As a
reminder, Sandhill Shores, the property
association for Parada’s subdivision, had at
the beginning of Parada’s residency in the
neighborhood—in 2006—maintained two
beach-access paths in “areas a considera-
ble distance from [Parada’s home], thus
establishing the necessary compliance
[with the Texas Open Beaches Act].” Dkt.
1 7 5. Hurricane Ike subsequently de-
stroyed the beach-access paths, and there
has been consternation among the resi-
dents of Sandhill Shores ever since on
where the beach-access paths should be

occupied by the proprietor of such establish-
ment as the residence of such proprietor;

(B) a restaurant, bar, or other establish-
ment serving food or drink;

(C) a motion picture house, theater, concert
hall, stadium, or other place of exhibition or
entertainment;

(D) an auditorium, convention center, lec-
ture hall, or other place of public gathering;

(E) a bakery, grocery store, clothing store,
hardware store, shopping center, or other
sales or rental establishment;

(F) a laundromat, dry-cleaner, bank, barber
shop, beauty shop, travel service, shoe repair
service, funeral parlor, gas station, office of
an accountant or lawyer, pharmacy, insur-
ance office, professional office of a health
care provider, hospital, or other service estab-
lishment;

located. Dkts. 1 19 6-7; 14 at 2-5. During
this contentious period, Parada made her
disability known to Sandhill Shores, re-
quested an accommodation that was “nec-
essary to allow [her] to have usage and
enjoyment in a facility equivalent to [her
neighbors] who are not disabled,” Provi-
dence Behav. Health, 902 F.3d at 459, and
waited for a response. Dkt. 1 71 10-11.

Sandhill Shores’ briefing makes it sound
like a fait accompli that the beach-access
paths must be situated adjacent to Para-
da’s home because of the competing de-
mands of the Texas Open Beaches Act, the
City of Galveston Beach Access and Dune
Protection Plan, and the owners of Lot 31
(and their attorneys)—who apparently
have had more success than Parada in
persuading the homeowners’ association
about where to place the beach-access
path. Dkt. 14 at 2-5. It may well be that no
other viable option exists for the place-
ment of the second beach-access path that
complies with the Texas Open Beaches Act
and the City of Galveston’s Beach Access
Plan, but that remains to be seen. It cer-
tainly does not foreclose Parada’s claim for
relief at this time, nor does it make Sand-
hill Shores’ allegedly discretionary “policy,
practice, or procedure” of not accommo-

(G) a terminal, depot, or other station used
for specified public transportation;

(H) a museum, library, gallery, or other
place of display or collection;

(I) a park, zoo, amusement park, or other
place of recreation;

(J) a nursery, elementary, secondary, under-
graduate, or postgraduate private school, or
other place of education;

(K) a day care center, senior citizen center,
homeless shelter, food bank, adoption agency,
or other social service center establishment;
and

(L) a gymnasium, health spa, bowling alley,
golf course, or other place of exercise or
recreation.” 42 U.S.C. § 12181(7).
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dating Parada’s request any less discrimi-
natory or move it outside the purview of
the ADA.

Accordingly, Parada’s ADA claim sur-
vives.

L

For the reasons stated above, the defen-
dant’s motion to dismiss is denied. Dkt. 14.

w
(o] E KEY NUMBER SYSTEM
7

Charles SHEFFIELD, et al., Plaintiffs,
v.
George P. BUSH, Defendant.
No. 3:21-¢cv-122

United States District Court,
S.D. Texas, Galveston Division.

Signed May 23, 2022

Background: Homeowners of beachfront
properties, which were vacation rentals,
brought action against Commissioner of
General Land Office (GLO) seeking decla-
ration that Commissioner’s order, which
temporarily deemed line of vegetation
(LOV) 200 feet inland from mean low tide
(MLT) line for two years, appropriated a
public easement on private land and
amounted to an unconstitutional taking
and an unreasonable seizure, and a viola-
tion of homeowners’ substantive and pro-
cedural due process rights, in violation of
the Fourth, Fifth, and Fourteenth Amend-
ments. Homeowners moved for prelimi-
nary injunction to halt enforcement of the
order, and Commissioner moved to dis-
miss.

Holdings: The District Court, Jeffrey V.
Brown, J., held that:

(1) question of subject-matter jurisdiction
was intertwined with merits of case,
such that District Court would assume
jurisdiction over claims alleging viola-
tions of Fourth Amendment, Fifth
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Amendment, and substantive due pro-
cess rights;

(2) homeowners’ procedural due process
claim was distinct from takings claim,
so as to support District Court’s exer-
cise of subject-matter jurisdiction over
procedural due process claim;

(3) homeowners stated claim of per se
taking under Fifth Amendment;

(4) homeowners sufficiently alleged unrea-
sonable seizure in violation of Fourth
Amendment;

(5) homeowners stated claim for violation
of procedural due process rights;

(6) District Court would not abstain, under
Burford, from exercising jurisdiction
over homeowners’ suit; but

(7) homeowners failed to demonstrate like-
lihood of irreparable harm, as required
for preliminary injunctive relief.

Homeowners’ motion denied; Commission-
er’s motion granted in part and denied in
part.

1. Water Law €=2662, 2663

For the purposes of Texas coastal
property law, the “mean low tide” (MLT)
and the “mean high tide” (MHT) mark the
average of low-and high-tide marks over a
roughly 19-year period. Tex. Nat. Res.
Code Ann. § 61.001 et seq.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Water Law &=2659

Pursuant to Texas coastal property
law, the area between the mean low tide
(MLT) and the mean high tide (MHT) is
called the “wet beach,” because it is under
tidal waters for at least some time each



