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ter, Mr. Seawright admitted that 2G Ener-
gy never even tried to use GPS tracking
devices on its lay flat hose and that GPS
tracking devices cannot be affixed to lay
flat hose. Id. He also acknowledged that he
never informed RLI that 2G Energy did
not implement the preventative measures
it had promised. /d. RLI claims it relied on
the misrepresentation that 2G Energy
would place GPS tracking devices on the
lay flat hose to issue a policy and that the
misrepresentation was material because
due to 2G Energy’s history with missing
lay flat hoses, it would not have issued the
RLI Policy without appropriate preventa-
tive measures. Id.

Moreover, RLI has also shown that the
lay flat hose is not covered under the RLI
Policy because its missing property provi-
sion states that RLI does not “pay for
missing property where the only proof of
loss is unexplained or mysterious disap-
pearance of covered property, or shortage
of property discovered on taking invento-
ry, or any other instance where there is no
physical evidence to show what happened
to the covered property.” Id. Plaintiff spe-
cifically contends that two investigations,
one conducted by 2G Energy and the other
by the Reeves County Sherriff’s Office,
resulted in no evidence concerning the lo-
cation of the missing hose or regarding
what might have happened to it. Id.

D. Form of Relief

The burden is on RLI to establish its
entitlement to recovery. Freeman, 605
F.2d at 857. RLI asks the Court for de-
claratory judgment declaring that RLI
Policy No. ILM0707648 issued to 2G Ener-
gy is void ab initio and, in any event, that
2G Energy’s claim for the alleged theft of
its lay flat hose is excluded from coverage
under the terms of the RLI Policy, and
thus, RLI does not owe any payment to 2G
Energy. (Doc. 20). The Court concludes
that such a declaration is appropriate and
will enter judgment to that effect.
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IV. ConcLusioN

Based on the foregoing, the Court
GRANTS RLI’s Motion for Default Judg-
ment. (Doc. 20).

It is so ORDERED.

w
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Background: Federal employees brought
action against the United States President
and various federal officials, challenging
executive orders requiring the COVID-19
vaccine or a religious or medical exemption
therefrom as a condition of employment.
Employees moved for a preliminary in-
junction.

Holdings: The District Court, Jeffrey V.

Brown, J., held that:

(1) Civil Service Reform Act (CSRA) did
not deprive the court of jurisdiction;

(2) claims for injunctive relief were ripe for
review;

(3) employee demonstrated irreparable

harm absent the injunction;

(4) President lacked statutory authority to
issue mandate requiring civilian em-
ployees to submit to the COVID-19
vaccine as a condition of employment;
and
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(5) balance of equities and public interest
favored granting the injunction.

Motion granted in part and denied in part.

1. Public Employment ¢=433

Under the Civil Service Reform Act,
certain federal employees may obtain ad-
ministrative and judicial review of speci-
fied adverse employment actions. 5
U.S.C.A. § 1101 et seq.

2. Public Employment €433

Denying federal employees the ability
to challenge presidential mandate requir-
ing that all federal employees get a CO-
VID-19 vaccine or obtain a religious or
medical exemption, or lose their jobs,
would deny them meaningful review, and
thus, the Civil Service Reform Act (CSRA)
did not deprive the district court of juris-
diction over their claims; requiring plain-
tiffs to wait to be fired to challenge the
mandate would compel them to bet the
farm by taking the violative action before
testing the validity of the law. 5 U.S.C.A.
§ 1101 et seq.

3. Injunction €=1066, 1304

Federal employees showed that irrep-
arable injury was likely, and thus, their
claims seeking injunction against presiden-
tial mandate requiring them to get the
COVID-19 vaccine or obtain a religious or
medical exemption, or lose their jobs, were
ripe for judicial review, where many of the
employees had not only declined to assert
any exemption but had also submitted affi-
davits that they would not, and many had
already received letters from their employ-
er agencies suggesting that suspension or
termination was imminent, had received
letters of reprimand, or faced other nega-
tive consequences. U.S. Const. art. 3, § 2,
cl. 1.

4. Federal Courts ¢=2121
To be ripe for judicial review, the
threat a plaintiff faces must be actual and

imminent, not conjectural or hypothetical.
U.S. Const. art. 3, § 2, cl. 1.

5. Injunction ¢=1117

In the context of preliminary injunc-
tive relief, a plaintiff must show that irrep-
arable injury is not just possible, but like-
ly, for the claim to be ripe for judicial
review. U.S. Const. art. 3, § 2, cl. 1.

6. Injunction €=1075, 1572

A preliminary injunction is an extraor-
dinary remedy that may only be awarded
upon a clear showing that the plaintiff is
entitled to such relief.

7. Injunction €=1092

A plaintiff seeking a preliminary in-
junction must establish that he is likely to
succeed on the merits, that he is likely to
suffer irreparable harm in the absence of
preliminary relief, that the balance of equi-
ties tips in his favor, and that an injunction
is in the public interest.

8. Injunction &1117, 1304

Federal employees demonstrated ir-
reparable harm, as required for prelimi-
nary injunctive relief against allegedly un-
lawful presidential mandate requiring all
federal employees to get a COVID-19 vac-
cination or obtain a religious or medical
exemption, since they had to choose be-
tween violating the mandate and losing
their jobs or consenting to an unwanted
medical procedure that could not be un-
done.

9. Health ¢=385
Public Employment €&=238
United States €=253

Statute permitting the President to
prescribe regulations for admission of indi-
viduals into the civil service was not expan-
sive enough to give him authority to issue
mandate requiring federal employees to
get the COVID-19 vaccination or obtain a
religious or medical exemption, or lose
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their jobs, since the statute made no refer-
ence to current federal employees and by
its own terms only applied to applicants
seeking civil service employment. 5
U.S.C.A. § 3301.

10. Health €=385

Public Employment ¢=238

United States €253

Statute providing that the President
could prescribe rules governing competi-
tive service did not permit him to issue
mandate requiring federal employees to
submit to the COVID-19 vaccine as a con-
dition of employment; rules that the Presi-
dent could prescribe under the statute
were limited, and included exempting cer-
tain employees from civil-service rules and
from certain reports and examinations,
and prohibiting marital and disability dis-
crimination within the civil service. 5
U.S.C.A. § 3302.

11. Health ¢=385

Public Employment ¢=238

United States €253

Presidential mandate requiring feder-
al employees to get COVID-19 vaccine or
obtain a religious or medical exemption
was not an employment regulation and
thus, the President’s statutory authority to
regulate workplace conduct of executive-
branch employees, but not their conduct in
general, did not permit him to require
civilian employees to submit to the vaccine
as a condition of employment; COVID-19
was a universal risk no different from day-
to-day dangers such as crime, air pollution,
or any number of communicable diseases.
5 U.S.C.A. § 7301.

12. Public Employment €755

United States €254

Federal employees who sought a pre-
liminary injunction against presidential
mandate requiring them to get the CO-
VID-19 vaccine as a condition of employ-
ment did not challenge any discretionary
agency action, and thus, there was nothing
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for the court to review under the Adminis-
trative Procedure Act (APA), since em-
ployees challenged only the implementa-
tion of the mandate itself. 5 U.S.C.A.
§ 702.

13. Injunction €¢=1246

When the government is the party
against whom an injunction is sought, the
consideration of its interest and that of the
public, in the injunction analysis, merge.

14. Injunction ¢=1304

Balance of equities and public inter-
est favored granting preliminary injunc-
tion against presidential mandate requir-
ing federal employees to get a COVID-19
vaccine or obtain a religious or medical
exemption, or lose their jobs; govern-
ment’s interest in protecting the public
from COVID-19 could be achieved by less
restrictive measures, such as masking, so-
cial distancing, and remote working, and
was outweighed by public interest in
maintaining the liberty of individuals to
make personal decisions according to their
own convictions, and there was more
harm in terminating unvaccinated workers
who provided vital services to the nation.

Jared M. Kelson, Pro Hac Vice, Jona-
than A. Berry, Pro Hac Vice, Michael B.
Buschbacher, Pro Hac Vice, R. Trent
McCotter, Boyden Gray & Associates
PLLC, Washington, DC, for Plaintiff Feds
for Medical Freedom.

R. Trent McCotter, Boyden Gray & As-
sociates, PLLC, Washington, DC, for
Plaintiffs Local 918, American Federation
of Government Employees, Highland En-
gineering, Inc., Raymond A. Beebe, Jr.,
John Armbrust, N. Anne Atkinson, Julia
Badger, Michael Ball, Craigan Biggs, Lau-
ra Brunstetter, Mark Canales, Michele
Caramenico, Andrew Chamberland, David
Clark, Diane Countryman, Kevin Dantu-
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ma, Jose Delgado, Jordan DeManss,
George Demetriou, Keri Divilbiss, Mercer
Dunn, IV, William Filkins, Jonathan
Gragg, Bryon Green, Thomas David
Green, Erika Hebert, Peter Hennemann,
Neil Horn, Carey Hunter-Andrews, Tana
Johnston, Tyler Klosterman, Deborah
Lawson, Dan Lewis, Melissa Magill, Ken-
dra Ann Marceau, Dalia Matos, Stephen
May, Steven McComis, Christopher Miller,
Joshua Moore, Brent Moores, Jesse Neu-
gebauer, Joshua Nicely, Leslie Carl Peter-
sen, Patti Rivera, Joshua Roberts, Ashley
Rodman, M. LeeAnne Rucker-Reed, Tre-
vor Rutledge, Nevada Ryan, James
Charles Sams, III, Michael Schaecher,
Christina Schaff, Kurtis Simpson, Barrett
Smith, Jaci ReNee Smith, Jarod Smith,
Jana Spruce, John Tordai, Sandor Vigh,
Christine Vrtaric, Pamela Weichel, David
Wentz, Jason Wilkerson, Patrick Wright,
Patrick Mendoza York.

James Garland Gillingham, U.S. Attor-
ney’s Office, Tyler, TX, for Defendants.

MEMORANDUM OPINION
AND ORDER

JEFFREY VINCENT BROWN, United
States District Judge:

The plaintiffs have moved the court to
preliminarily enjoin the enforcement of
two executive orders by the President. The
first, Executive Order 14042, is already the
subject of a nationwide injunction. Because
that injunction protects the plaintiffs from
imminent harm, the court declines to en-
join the first order. The second, Executive
Order 14043, amounts to a presidential
mandate that all federal employees con-
sent to vaccination against COVID-19 or
lose their jobs. Because the President’s
authority is not that broad, the court will
enjoin the second order’s enforcement.

The court notes at the outset that this
case is not about whether folks should get
vaccinated against COVID-19—the court
believes they should. It is not even about

the federal government’s power, exercised
properly, to mandate vaccination of its em-
ployees. It is instead about whether the
President can, with the stroke of a pen and
without the input of Congress, require mil-
lions of federal employees to undergo a
medical procedure as a condition of their
employment. That, under the current state
of the law as just recently expressed by
the Supreme Court, is a bridge too far.

I

Background

In response to the COVID-19 pandemic,
the Biden Administration has put out four
mandates requiring vaccination in various
contexts. Earlier this month, the Supreme
Court ruled on challenges to two of those
mandates. For one, a rule issued by the
Occupational Safety and Health Adminis-
tration (OSHA) concerning businesses with
100 or more employees, the Court deter-
mined the plaintiffs would likely succeed
on the merits and so granted preliminary
relief. See Nat'l Fed’n Indep. Bus. v.
OSHA, 595 U.S. ——, 142 S.Ct. 661, 211
L.Ed2d 448 (2022) [hereinafter NFIB].
For the second, a rule issued by the Secre-
tary of Health and Human Services con-
cerning healthcare facilities receiving
Medicare and Medicaid funding, the Court
allowed the mandate to go into effect. See
Biden v. Missouri, 595 U.S. ——, 142
S.Ct. 647, 211 L.Ed.2d 433 (2022).

In this case, the plaintiffs challenge the
other two mandates. One compels each
business contracting with the federal gov-
ernment to require its employees to be
vaccinated or lose its contract. Exec. Order
No. 14042, Ensuring Adequate COVID
Safety Protocols for Federal Contractors,
86 Fed. Reg. 50,985 (Sept. 9, 2021). Be-
cause that order has been enjoined nation-
wide, Georgia v. Biden, No. 1:21-CV-163,
574 F.Supp.3d 1337, 1356-57 (S.D.), this
court declines to grant any further prelimi-
nary relief. The other mandate requires
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that all federal employees be vaccinated—
or obtain a religious or medical exemp-
tion—or else face termination. See Exec.
Order No. 14043, Requiring Coronavirus
Disease 2019 Vaccination for Federal Em-
ployees, 86 Fed. Reg. 50,989 (Sept. 9, 2021)
[hereinafter federal-worker mandate].

The federal-worker mandate was issued
last year on September 9. At first, federal
agencies were to begin disciplining non-
compliant employees at the end of Novem-
ber. But as that date approached, the gov-
ernment announced that agencies should
wait until after the new year. See Rebecca
Shabad, et. al, Biden administration won’t
take action against unvaccinated federal
workers until next year, NBC News (Nov.
29, 2021).! The court understands that the
disciplining of at least some non-compliant
employees is now imminent.

Before this case, the federal-worker
mandate had already been challenged in
several courts across the country, includ-
ing this one. See Rodden v. Fauci, No.
3:21-CV-317, 571 F.Supp.3d 686 (S.D. Tex.
2021). Most of those challenges have fallen
short due to procedural missteps by the
plaintiffs or a failure to show imminent
harm. See, e.g., McCray v. Biden, No. CV
21-2882 (RDM), 2021 WL 5823801, at *5-9
(D.D.C. Dec. 7, 2021) (denied because
plaintiff tried to directly enjoin the Presi-
dent and did not have a ripe claim).

This case was filed by Feds for Medical
Freedom, Local 918, and various individual
plaintiffs on December 21. Dkt. 1. The next
day, the plaintiffs moved for a preliminary
injunction against both mandates. See Dkt.
3. At a scheduling conference on January
4, the court announced it would not consid-
er preliminary relief on Executive Order

1. Available at https://www.nbcnews.com/
politics/white-house/biden-administration-
delay-enforcement-federal-worker-vaccine-
mandate-until-next-n1284963.
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No. 14042 while the nationwide injunction
was in effect. Dkt. 14, Hrg. Tr. 7:8-8:11.
The court then convened a telephonic oral
argument on January 13, shortly before
the Supreme Court ruled on the OSHA
and healthcare-worker mandates. See Dkt.
31. At that hearing, both sides agreed that
the soonest any plaintiff might face disci-
pline would be January 21. Dkt. 31, Hrg.
Tr. 4:11-5:5.

II

Jurisdiction

The government? mounts two chal-
lenges to the court’s jurisdiction: that the
Civil Service Reform Act precludes review
and that the plaintiffs’ claims are not ripe.

1. Civil Service Reform Act

[1] “Under the Civil Service Reform
Act of 1978 (CSRA), 5 U.S.C. § 1101 et
seq., certain federal employees may obtain
administrative and judicial review of speci-
fied adverse employment actions.” Elgin v.
Dep’t of Treasury, 567 U.S. 1, 5, 132 S.Ct.
2126, 183 L.Ed.2d 1 (2012). The govern-
ment maintains that the CSRA, by provid-
ing an exclusive means of relief, precludes
the plaintiffs’ claims in this case. Dkt. 21 at
8-12. Specifically, the government argues
that by challenging the vaccine mandate,
the plaintiffs are disputing a “significant
change in duties, responsibilities, or work-
ing conditions,” which is an issue exclusive-
ly within the province of the CSRA. Id. at
11 (quoting 5 U.S.C. § 2302(a)(2)(A)(xii)).

Unfortunately, the CSRA does not de-
fine “working conditions.” But the inter-
pretation that courts have given that term
would not encompass a requirement that
employees subject themselves to an un-
wanted vaccination. Rather, “these courts

2. Throughout this memorandum opinion, the
court will refer to all the defendants, collec-
tively, as “the government.”
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have determined that the term ‘working
conditions’ generally refers to the daily,
concrete parameters of a job, for example,
hours, discrete assignments, and the provi-
sion of necessary equipment and re-
sources.” Turner v. U.S. Agency for Glob.
Media, 502 F. Supp. 3d 333, 367 (D.D.C.
2020).

The government also argues that the
CSRA applies “to hypothetical removals or
suspensions.” Dkt. 21 at 11 (citing 5 U.S.C.
§ 7512). But, contrary to the government’s
suggestion, the statute says nothing about
“hypothetical” adverse employment ac-
tions. See 5 U.S.C. § 7512. Rather, it ap-
plies to actual discipline, whether that be
firings, suspensions, reductions in pay, or
furloughs. See id. Indeed, neither the Mer-
it Systems Protection Board (the adminis-
trative body charged with implementing
the CSRA) nor the Federal Circuit (which
hears CSRA appeals) has jurisdiction until
there is an actual adverse employment ac-
tion.®> Esparraguera v. Dep’t of the Army,
981 F.3d 1328, 1337-38 (Fed. Cir. 2020).

[2] Finally, central to the Supreme
Court’s holding in Elgin was the idea that
employees must be afforded, whether un-
der the CSRA or otherwise, “meaningful
review” of the discipline they endure. El-
gin, 567 U.S. at 10, 132 S.Ct. 2126. But

3. The government relies on two Fifth Circuit
cases as support for its contention that the
CSRA applies to the plaintiffs’ claims in this
case. But in both of those cases, unlike this
one, the plaintiffs had already suffered an
adverse employment action and were not
seeking prospective relief. See Rollins v.
Marsh, 937 F.2d 134, 136 (S5th Cir. 1991);
Broadway v. Block, 694 F.2d 979, 980-81 (5th
Cir. 1982). Moreover, the D.C. Circuit has
held repeatedly that pre-enforcement chal-
lenges to government-wide policies—such as
the mandates at issue here—do not fall within
the scheme of the CSRA. See, e.g., Nat’l Trea-
sury Emps. Union v. Devine, 733 F.2d 114,
117 n.8 (D.C. Cir. 1984) (allowing “‘preen-
forcement judicial review of rules” over
CSRA objections); Nat’l Fed’n of Fed. Emps. v.

requiring the plaintiffs to wait to be fired
to challenge the mandate would compel
them to “to bet the farm by taking the
violative action before testing the validity
of the law.” Free Enter. Fund v. Pub. Co.
Acct. Oversight Bd., 561 U.S. 477, 490, 130
S.Ct. 3138, 177 L.Ed.2d 706 (2010) (cleaned
up). As the Fifth Circuit has held, the
choice between one’s “job(s) and their
jab(s)” is an irreparable injury. BST Hold-
ings, L.L.C. v. OSHA, 17 F.4th 604, 618
(5th Cir. 2021). To deny the plaintiffs the
ability to challenge the mandate pre-en-
forcement, in district court, is to deny
them meaningful review. The CSRA does
not deprive the court of jurisdiction over
these claims.

2. Ripeness

The government also argues that the
court lacks jurisdiction because none of the
plaintiffs’ claims are ripe. See Dkt. 21 at
12-14. Some of the plaintiffs’ claims—
those who have asserted a religious or
medical exemption from the mandate—are
indeed at least arguably unripe. See Rod-
den, 571 F.Supp.3d at 689-90 (the claims
of plaintiffs whose exemption claims re-
main unresolved are as yet “too specula-
tive”).! But the government insists that
even plaintiffs who have not claimed ex-
emptions do not have ripe claims because

Weinberger, 818 F.2d 935, 940 n.6 (D.C. Cir.
1987) (discussing the right of federal employ-
ees to seek injunctive relief through the courts
where agencies cannot act); Nat’l Treasury
Emps. Union v. Horner, 854 F.2d 490, 497
(D.C. Cir. 1988) (allowing judicial review for
employees who did not have access to the
Merit Systems Protection Board).

4. There is some dispute as to whether some
plaintiffs who have asked for an exemption
are in danger of being disciplined even while
their exemption requests are still pending.
Though in Rodden this court ruled that plain-
tiffs who had claimed exemptions did not yet
face imminent harm, that ruling was based
largely on the specific representations of the
agencies for which those plaintiffs worked
that there would be no discipline before the
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“federal employees have ample opportuni-
ties to contest any proposed suspension or
removal from employment through a mul-
ti-step administrative process.” Dkt. 21 at
13.

[3-5] The government pushes the ripe-
ness doctrine too far. Absent a valid ex-
emption request, at least some plaintiffs
face an inevitable firing. See, e.g., Dkt. 35,
Exhibit 39 at 4 (federal employer claiming
that employee’s failure to provide evidence
that he is fully vaccinated “will not be
tolerated”). The court does not have to
speculate as to what the outcome of the
administrative process will be. Many plain-
tiffs have not only declined to assert any
exemption but have also submitted affida-
vits swearing they will not. The court
takes them at their word. Many of these
plaintiffs already have received letters
from their employer agencies suggesting
that suspension or termination is immi-
nent, have received letters of reprimand,
or have faced other negative consequences.
Dkt. 3, Exhibits 15-18, 20), 26-27. To be
ripe, the threat a plaintiff faces must be
“actual and imminent, not conjectural or
hypothetical.” Summers v. Earth Island
Inst., 555 U.S. 488, 493, 129 S.Ct. 1142, 173
L.Ed.2d 1 (2009). And in the context of
preliminary relief, “a plaintiff must show
that irreparable injury is not just possible,
but likely.” June Med. Servs. L.L.C. v.
Russo, — U.S. ——, 140 S. Ct. 2103,
2176, 207 L.Ed.2d 566 (2020) (Thomas, J.,
dissenting). Because at least some of the
plaintiffs have met that burden, the gov-
ernment’s ripeness allegations are un-
founded. The court has jurisdiction.

II1

Injunctive Relief

[6,71 A preliminary injunction is “an
extraordinary remedy that may only be

exemption claims were resolved. But because
there are plaintiffs here who have not claimed
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awarded upon a clear showing that the
plaintiff is entitled to such relief.” Winter
v. Nat. Res. Def. Council, Inc., 555 U.S. 7,
22, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008).
“A plaintiff seeking a preliminary injunc-
tion must establish that he is likely to
succeed on the merits, that he is likely to
suffer irreparable harm in the absence of
preliminary relief, that the balance of equi-
ties tips in his favor, and that an injunction
is in the public interest.” Id. at 20, 129
S.Ct. 365.

1. Threat of irreparable injury

Because injunctive relief is an extraordi-
nary tool to be wielded sparingly, the court
should be convinced the plaintiffs face ir-
reparable harm before awarding it. See
Booth v. Galveston Cnty., No. 3:18-CV-
00104, 2019 WL 3714455, at *7 (S.D. Tex.
Aug. 7, 2019), R&R adopted as modified,
2019 WL 4305457 (Sept. 11, 2019). The
court is so convinced.

[8] As noted above, the Fifth Circuit
has already determined that the Hobson’s
choice employees face between “their
job(s) and their jab(s)” amounts to irrepa-
rable harm. OSHA, 17 F.4th at 618. Re-
gardless of what the conventional wisdom
may be concerning vaccination, no legal
remedy adequately protects the liberty
interests of employees who must choose
between violating a mandate of doubtful
validity or consenting to an unwanted
medical procedure that cannot be undone.

The Fifth Circuit has also held that the
reputational injury and lost wages employ-
ees experience when they lose their jobs
“do not necessarily constitute irreparable
harm.” Burgess v. Fed. Deposit Ins. Corp.,
871 F.3d 297, 304 (5th Cir. 2017). But when
an unlawful order bars those employees
from significant employment opportunities

exemptions, the court need not sort out that
dispute.
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in their chosen profession, the harm be-
comes irreparable. Id.

The plaintiffs have shown that in the
absence of preliminary relief, they are like-
ly to suffer irreparable harm.

2. Likelihood of success on the mer-
its

The court does not decide today the
ultimate issue of whether the federal-
worker mandate is lawful. But to issue a
preliminary injunction, it must address
whether the claim is likely to succeed on
the merits. The plaintiffs’ arguments fall
into two categories: (1) that the President’s
action was ultra vires as there is no stat-
ute authorizing him to issue the mandate
and the inherent authority he enjoys under
Article II is not sufficient, and (2) that the
agencies’ implementation of his order vio-
lates the Administrative Procedures Act
(APA).5> Each argument will be addressed
in turn.

a. Ultra vires

e Statutory authority

The government points to three statuto-
ry sources for the President’s authority to
issue the federal-worker mandate: 5 U.S.C.
§$ 3301, 3302, and 7301. None of them,
however, does the trick.

[9] Section 3301, by its own terms, ap-
plies only to “applicants” seeking “admis-

5. The government maintains that the plain-
tiffs cannot challenge the mandate as wultra
vires, leaving the APA as their only vehicle to
attack it. An action is not wultra vires, the
government argues, unless the President “acts
‘without any authority whatever.””” Dkt. 21 at
25 (quoting Pennhurst State Sch. & Hosp. v.
Halderman, 465 U.S. 89, 101-02 n.11, 104
S.Ct. 900, 79 L.Ed.2d 67 (1984) (cleaned up)).
“Because the ‘business’ of the ‘sovereign’ cer-
tainly encompasses issuing [this] kind of di-
rective,” the government contends, there is no
room for ultra vires review. Dkt. 21 at 25-26.
But the government’s argument misinterprets

sion ... into the civil service.” 5 U.S.C.
§ 3301. The statutory text makes no refer-
ence to current federal employees (like the
plaintiffs). And other courts have already
held that whatever authority the provision
does provide is not expansive enough to
include a vaccine mandate. See, e.g., Geor-
gia, 574 F.Supp.3d at 1354-55; Kentucky v.
Biden, No. 3:21-CV-55, 571 F.Supp.3d 715,
72627 (E.D. Ky. 2021), aff'd, No. 21-6147,
23 F.4th 585 (6th Cir. 2022).

[10] Section 3302 provides that the
“President may prescribe rules governing
the competitive service.” 5 U.S.C. § 3302.
That language sounds broad until one
reads the next sentence: “The rules shall
provide, as nearly as conditions of good
administration warrant, for ... (1) neces-
sary exceptions of positions from the com-
petitive service; and (2) necessary excep-
tions from the provisions of sections 2951,
3304(a), 3321, 7202, and 7203 of this title.”
Id. When the cross-referenced provisions
are checked, it becomes evident that the
“rules” the President may prescribe under
§ 3302 are quite limited. For example, he
may exempt certain employees from civil-
service rules and from certain reports and
examinations, and he may prohibit marital
and disability discrimination within the civ-
il service. But not even a generous reading
of the text provides authority for a vaccine
mandate.

the law concerning judicial review of presi-
dential action: executive orders are reviewa-
ble outside of the APA. See Franklin v. Massa-
chusetts, 505 U.S. 788, 828, 112 S.Ct. 2767,
120 L.Ed.2d 636 (1992) (Scalia, J., concur-
ring) (‘“[rleview of the legality of Presidential
action can ordinarily be obtained in a suit
seeking to enjoin the officers who attempt to
enforce the President’s directive”); see also
Halderman, 465 U.S. at 101 n.11, 104 S.Ct.
900 (“[Aln ultra vires claim rests on the offi-
cer’s lack of delegated power.”) (citation
omitted).
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The final statutory authority on which
the government relies is § 7301, which
provides in its entirety: “The President
may prescribe regulations for the conduct
of employees in the executive branch.” 5
U.S.C. § 7301. According to the govern-
ment, “the act of becoming vaccinated” is
“plainly ‘conduct’” within the meaning of
the statute. Dkt. 21 at 27.

But the plaintiffs argue that rather than
regulate “conduct,” the federal-worker
mandate compels employees to assume a
vaccinated “status,” and “one that is un-
tethered to job requirements, no less.”
Dkt. 3 at 12. Moreover, the plaintiffs con-
tend, even if becoming vaccinated is “con-
duct,” it is not “workplace conduct,” which
is all that § 7301 reasonably authorizes the
President to regulate. Dkt. 23 at 12.

Assuming that getting vaccinated is in-
deed “conduct,” the court agrees with the
plaintiffs that under § 7301, it must be
workplace conduct before the President
may regulate it. Any broader reading
would allow the President to prescribe, or
proscribe, certain private behaviors by ci-
vilian federal workers outside the context
of their employment. Neither the plain
language of § 7301 nor any traditional
notion of personal liberty would tolerate
such a sweeping grant of power.

[11] So, is submitting to a COVID-19
vaccine, particularly when required as a
condition of one’s employment, workplace
conduct? The answer to this question be-
came a lot clearer after the Supreme
Court’s ruling in NFIB earlier this month.
There, the Court held that the Occupation-
al Safety and Health Act of 1970, 29 U.S.C.
§ 15 et seq., allows OSHA “to set work-
place safety standards,” but “not broad
public health measures.” NFIB, 595 U.S.
at ——, 142 S.Ct. at 665. Similarly, as
noted above, § 7301 authorizes the Presi-
dent to regulate the workplace conduct of
executive-branch employees, but not their
conduct in general. See 5 U.S.C. § 7301.
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And in NFIB, the Supreme Court specifi-
cally held that COVID-19 is not a work-
place risk, but rather a “universal risk”
that is “no different from the day-to-day
dangers that all face from crime, air pollu-
tion, or any number of communicable dis-
eases.” NFIB, 595 U.S. at —, 142 S.Ct.
at 665. Accordingly, the Court held, requir-
ing employees to get vaccinated against
COVID-19 is outside OSHA’s ambit. Id.
Applying that same logic to the President’s
authority under § 7301 means he cannot
require civilian federal employees to sub-
mit to the vaccine as a condition of employ-
ment.

The President certainly possesses
“broad statutory authority to regulate ex-
ecutive branch employment policies.” Serv.
Emps. Int'l Union Loc. 200 United wv.
Trump, 419 F. Supp. 3d 612, 621
(W.D.N.Y. 2019), affd, 975 F.3d 150 (2d
Cir. 2020). But the Supreme Court has
expressly held that a COVID-19 vaccine
mandate is not an employment regulation.
And that means the President was without
statutory authority to issue the federal-
worker mandate.

o Constitutional authority

Though the government argues §§ 3301,
3302, and 7301 evince the authority the
President wields to regulate the federal
workforce, it also contends that statutory
authorization is wholly unnecessary. Dkt.
21 at 26-27. Article II, the government
maintains, gives the President all the pow-
er he needs. Id. But the government points
to no example of a previous chief executive
invoking the power to impose medical pro-
cedures on civilian federal employees. As
Chief Judge Sutton of the Sixth Circuit
has noted, no arm of the federal govern-
ment has ever asserted such power. See In
re MCP No. 165, OSHA Interim Final
Rule: COVID-19 Vaccination & Testing,
20 F.4th 264, 289 (6th Cir. 2021) (Sutton,
C.J., dissenting from denial of initial re-
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hearing en banc) (“A ‘lack of historical
precedent’ tends to be the most ‘telling
indication’ that no authority exists.”).

The government relies on Free Enter-
prise Fund v. Public Co. Accounting Over-
sight Board, 561 U.S. 477, 130 S.Ct. 3138,
177 L.Ed.2d 706 (2010), but that case con-
cerns certain “Officers of the United
States who exercise significant authority
pursuant to the laws of the United States,”
not federal employees in general. Id. at
486, 130 S.Ct. 3138 (cleaned up). Moreover,
the Free Enterprise Fund Court itself ac-
knowledges that the power Article II gives
the President over federal officials “is not
without limit.” Id. at 483, 130 S.Ct. 3138.

And what is that limit? As the court has
already noted, Congress appears in § 7301
to have limited the President’s authority in
this field to workplace conduct. But if the
court is wrong and the President indeed
has authority over the conduct of civilian
federal employees in general—in or out of
the workplace—“what is the logical stop-
ping point of that power?” Kentucky ov.
Biden, No. 21-6147, 23 F.4th 585, 608 (6th
Cir. 2022). Is it a “de facto police power”?
Id. The government has offered no an-
swer—no limiting principle to the reach of
the power they insist the President enjoys.
For its part, this court will say only this:
however extensive that power is, the feder-
al-worker mandate exceeds it.

b. APA review

The plaintiffs argue that even if the
President had the authority to issue the
federal-worker mandate, the agencies have
violated the APA by arbitrarily and capri-
ciously implementing it. Dkt. 3 at 16-25.
While the court need not reach this ques-
tion, as it has already determined the fed-
eral-worker mandate exceeds the Presi-

6. The court is convinced that the best reading
of the APA in light of Franklin is to allow APA
review only when the challenged action is
discretionary. See William Powell, Policing

dent’s authority, the government correctly
argues that, if the President had authority
to issue this order, this case seems to
present no reviewable agency action under
the APA. The Supreme Court held in
Franklin v. Massachusetts that executive
orders are not reviewable under the APA.
505 U.S. 788, 800-01, 112 S.Ct. 2767, 120
L.Ed.2d 636 (1992). But the plaintiffs seem
to argue that Franklin no longer applies
once an agency implements an executive
order—the order itself is then vulnerable
to review. That is not the law. To hold
otherwise would contravene the thrust of
the Supreme Court’s holding in Franklin
by subjecting almost every executive order
to APA review.

[12] The plaintiffs are right to argue
that agency denials of religious or medical
exemptions, additional vaccination require-
ments by agencies apart from the federal-
worker mandate, or other discretionary
additions to the executive order would like-
ly be reviewable under the APA’s arbi-
trary-and-capricious standard. But the
plaintiffs have not challenged any discre-
tionary agency action—only the implemen-
tation of the federal-worker mandate it-
self. Accordingly, there is nothing for the
court to review under the APA.

3. Balance of equities and the public
interest

[13] Finally, the court weighs the
plaintiffs’ interest against that of the gov-
ernment and the public. When the gov-
ernment is the party against whom an in-
junction is sought, the consideration of its
interest and that of the public merges.
Nken v. Holder, 556 U.S. 418, 435, 129
S.Ct. 1749, 173 L.Ed.2d 550 (2009).

Executive Teamwork: Rescuing the APA from
Presidential Administration, 85 Mo. L. Rev. 71,
121 (2020).



836

The government has an undeniable in-
terest in protecting the public against
COVID-19. Through the federal-worker
mandate, the President hopes to slow the
virus’s spread. But an overwhelming ma-
jority of the federal workforce is already
vaccinated. According to a White House
press release, even for the federal agency
with the lowest vaccination rate, the por-
tion of employees who have received at
least one COVID-19 vaccine dose exceeds
88 percent. Orr. OF MaMmT. & Bupcer, Up-
date on Implementation of COVID-19
Vaccination Requirement for Federal
Employees (Dec. 9, 2021)." The govern-
ment has not shown that an injunction in
this case will have any serious detrimen-
tal effect on its fight to stop COVID-19.
Moreover, any harm to the public interest
by allowing federal employees to remain
unvaccinated must be balanced against
the harm sure to come by terminating
unvaccinated workers who provide vital
services to the nation.

While vaccines are undoubtedly the best
way to avoid serious illness from COVID-
19, there is no reason to believe that the
public interest cannot be served via less
restrictive measures than the mandate,
such as masking, social distancing, or part-
or full-time remote work. The plaintiffs
note, interestingly, that even full-time re-
mote federal workers are not exempt from
the mandate. Stopping the spread of CO-
VID-19 will not be achieved by overbroad
policies like the federal-worker mandate.

[14] Additionally, as the Fifth Circuit
has observed, “[t]he public interest is also
served by maintaining our constitutional
structure and maintaining the liberty of
individuals to make intensely personal de-
cisions according to their own convictions.”
OSHA, 17 F.4th at 618. The court added
that the government has no legitimate in-

7. Available at https://www.whitehouse.gov/
omby/briefing-room/2021/12/09/update-on-
implementation-of-covid-% 2% 81% a019-
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terest in enforcing “an unlawful” mandate.
Id. All in all, this court has determined
that the balance of the equities tips in the
plaintiffs’ favor, and that enjoining the fed-
eral-worker mandate is in the public inter-
est.

Iv

Scope

The court is cognizant of the “equitable
and constitutional questions raised by the
rise of nationwide injunctions.” Dept of
Homeland Sec. v. New York, — U.S.
——, 140 S. Ct. 599, 601, 206 L.Ed.2d 115
(2020) (Gorsuch, J., concurring); see also
Trump v. Hawair, — U.S. , 138 S.
Ct. 2392, 2428-29, 201 L.Ed.2d 775 (2018)
(Thomas, J., concurring). But it does not
seem that tailoring relief is practical in this
case. The lead plaintiff, Feds for Medical
Freedom, has more than 6,000 members
spread across every state and in nearly
every federal agency, and is actively add-
ing new members. The court fears that
“limiting the relief to only those before [it]
would prove unwieldy and would only
cause more confusion.” Georgia, 574
F.Supp.3d at 1357. So, “on the unique facts
before it,” the court believes the best
course is “to issue an injunction with na-
tionwide applicability.” Id.

L

The court GRANTS IN PART and DE-
NIES IN PART the plaintiffs’ motion for
a preliminary injunction. Dkt. 3. The mo-
tion is DENIED as to Executive Order
14042, as that order is already subject to a
nationwide injunction. The motion is
GRANTED as to Executive Order 14043.
All the defendants, except the President,
are thus enjoined from implementing or

vaccination-requirement-for-federal-employ-
ees/.
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enforcing Executive Order 14043 until this
case is resolved on the merits. The plain-
tiffs need not post a bond.

w
O 5 KEY NUMBER SYSTEM
T

Lisa SPRADLIN, Plaintiff
V.
James PRIMM, Defendant
CIVIL ACTION NO. 20-19-DLB-EBA

United States District Court,
E.D. Kentucky,
Southern Division.
at Pikeville.

Signed 01/25/2022

Background: Arrestee brought action
against police officer under § 1983, alleging
excessive force under Fourth and Four-
teenth Amendments, as well as Kentucky
state law claims for assault, battery, and
intentional infliction of emotional distress.
Officer moved for summary judgment.
Holdings: The District Court, David L.
Bunning, J., held that:
(1) officer could not be held liable in official
capacity;
(2) officer’s use of stun gun did not violate
arrestee’s Fourth Amendment right to
be free from excessive force;

(3) officer was entitled to qualified immuni-
ty on § 1983 claim; and

(4) under Kentucky law, officer was enti-
tled to qualified immunity.

Motion granted.

1. Federal Civil Procedure €=2466

If a rational factfinder could not find
for the nonmoving party, summary judg-
ment is appropriate. Fed. R. Civ. P. 56.

2. Federal Civil Procedure €=2546
Where an audio recording is present
on motion for summary judgment, district

court should view the facts in the light
depicted by the recording. Fed. R. Civ. P.
56.

3. Civil Rights ¢=1304

To make out a claim under § 1983, a
plaintiff must show: (1) that he or she was
deprived of a right secured by the Consti-
tution or laws of the United States, and (2)
that the deprivation was caused by a per-
son acting under color of law. 42 U.S.C.A.
§ 1983.

4. Arrest €=68.1(4)
Fourth Amendment excessive force
protections extend through police booking

until the completion of the probable cause
hearing. U.S. Const. Amend. 4.

5. Constitutional Law ¢&=4522

Fourteenth Amendment violations oc-
cur in the excessive force context when the
conduct of the law enforcement official
shocks the conscience, the conduct is mali-
cious and sadistic in the context of a fluid
and dangerous situation, or the officer
shows deliberate indifference when there
was reasonable opportunity to deliberate
before taking action. U.S. Const. Amend.
14.

6. Civil Rights ¢=1354

For purposes of § 1983 claims, a suit
against an individual in his official capacity
is essentially a suit directly against the
local government unit and can result in
that unit’s liability to respond to the in-
jured party for his injuries. 42 U.S.C.A.
§ 1983.

7. Civil Rights &=1355
Governmental entity cannot be held
liable under § 1983 under respondeat supe-

rior theory solely because it employs tort-
feasor. 42 U.S.C.A. § 1983.

8. Civil Rights ¢=1351(1)
Official capacity liability attaches un-
der § 1983 where unconstitutional action



