IN THE UNITED STATES BANKRUPTCY COURT

ENTERED
FOR THE SOUTHERN DISTRICT OF TEXAS 01/13/2011

HOUSTON DIVISION

In re:

SKYPORT GLOBAL
COMMUNICATIONS, INC.,

Case No. 08-36737

Chapter 11
Debtor.

JOANNE SCHMERMERHORN, JOHN
K. WAYMIRE, et al.,

Plaintiffs,

V. Adversary No. 10-03150

CENTURYTEL, INC. (a/k/a CENTURY
LINK), CLARENCE MARSHALL, et
al.,

Defendants.
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MEMORANDUM OPINION RELATING TO MOTION TO DISMISS AD VERSARY
PROCEEDING FILED BY ALL DEFENDANTS EXCEPT THE LAW F IRM OF
WILSON VUKELICH LLP
[Adv. Docket No. 2]
|. PRESENT POSTURE OF THE ADVERSARY PROCEEDING
The present dispute was initiated in Texas statatcwhere the plaintiffs named in
Exhibit B (the Plaintiffs) filed a petition (the #&n) accusing the defendants named in Exhibit

C (the Defendants) of certain acts and omissionsannection with investments in and
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management of two companies—SkyPort Global Comnatioics, Inc. (SkyPort) and
SkyComm Technologies, Inc. (SkyComm). SkyPort igently operating pursuant to a Chapter
11 plan of reorganization (the Plan) which was cargd by an order of this Court in 2009 (the
Confirmation Order). After the Plaintiffs filed tHeetition, the Defendants, except the law firm
of Wilson Vukelich LLP, then removed the suit fratate court to this Court on March 26, 2010,
asserting that this Court has jurisdiction over shé because its filing constitutes an attack on
the Plan and the Confirmation Ordddv. Docket No. 1]. Specifically, the Defendanexcept
the law firm of Wilson Vukelich LLP, argue that tkiaims in the Petition are barred derivative
claims on behalf of SkyPort, and the Plaintiffsquest in the Petition that a receiver be
appointed to run SkyPort is an attempt to underrtheePlan.

On March 26, 2010, the Defendants, except thefilaa of Wilson Vukelich LLP, also
filed a Motion to Dismiss Adversary Proceeding (Metion to Dismiss). [Adv. Docket No. 2].
On April 19, 2010, the Plaintiffs filed their Objeans to the Motion to Dismiss. [Adv. Docket
No. 15].

On May 27, 2010, this Court held a hearing onéhesues and concluded that some of

! Although Wilson Vukelich, LLP did not sign the Nce of Removal, the Court construes the noticestnave all

of the claims asserted in the state court suitjusitthe claims against the Non-Wilson Vukelichf@elants. The
Non-Wilson Vukelich Defendants expressly providedttthey “file this Notice of Removal pursuant ® @.S.C. §
1452, Federal Rule Bankruptcy Procedure 9027, amckiBiptcy Local Rule 9027(b)(1), and provide notafe
removal of all claims of Plaintiffs asserted aghibsfendants in Cause No. 2010-09675 . . . cuygrghding in the
113th Judicial District Court, Harris County, Texg@ke “State Court Lawsuit”) to the United StateanBruptcy
Court for the Southern District of Texas, Houstawmig§lon.” [Adv. Docket No. 1, p. 2]. Wilson Vukelh, LLP must
necessarily agree with this Court’s interpretatiasjt failed to object to removal of the entird sund subsequently
filed a motion to dismiss in this Couee Dukes v. S.C. Ins. C870 F.2d 545, 548 (5th Cir. 1985) (holding that
parties waived an objection to removal from a statert by failing to timely object in the federalréim); Harris v.
Edward Hyman C9.664 F.2d 943, 944—45 (5th Cir. 1981) (holding th@arty waived his right to object to a defect
in the removal petition because he failed to priypassert his objection to the removal and procdedih the
action in the federal forum).
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the claims and relief sought in the Petition ddat® the terms of the Plan and the Confirmation
Order? The Court arrived at this conclusion on the grautitht many of the claims brought by
the Plaintiffs are derivative claims—which therefdselong to Skyport—and are barred from
being brought under the express terms of the Plae. Court noted in its oral ruling that
distinguishing between derivative claims and di@atms (most of which are not barred by the
Plan) is not an easy task. Given the numerous slamught by the Plaintiffs, the Court thought
that it would be appropriate to allow the partiesl aheir counsel approximately one month to
meet and attempt to come to an agreement as tchvdieems are derivative with respect to
Skyport (and therefore may not be brought by treen@ffs) and which claims are direct, or not
otherwise barred by the Plan and Confirmation Qrdgéra hearing held on June 22, 2010, the
parties conceded that they were unable to comeuth an agreement on the claims in the
Petition. As a result, the Court concluded that uthe complexity and breadth of the Plaintiffs’
allegations, it would issue a Memorandum Opinioecsying which claims in the Petition
violate the Plan or the Confirmation Order andref@e, must be dismissed with prejudice.

The Court has now completed its analysis of athefclaims brought by the Plaintiffs in
the Petition. The Court therefore issues this M@amdum Opinion setting forth which claims in
the Petition are barred and therefore must be digdiwith prejudice, and which claims are not
barred and therefore may be prosecuted.

At the hearing on May 27, 2010, this Court stateat it would dismiss with prejudice

2 The hearing on May 27, 2010 related solely to Mwtion to Dismiss filed by all Defendants except|sth

Vukelich LLP. One day before that hearing, on Mg, 2010, Wilson Vukelich LLP filed its own motido

dismiss, and this motion is based primarily on latkpersonal jurisdiction. [Adv. Docket No. 69]. nQune 17,
2010, the Plaintiffs filed their objections to Wils Vukelich LLP’s motion to dismiss. [Adv. DockebN90]. The
Court held a hearing on this particular disputeloly 14—-15, 2010, and then took the matter undeisachent. The
Court is issuing a separate ruling on this parsicahotion to dismiss.
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those claims that are barred by the Plan and Goafion Order, and that it would dismiss
without prejudice those claims which are not barbgdthe Plan and Confirmation Order.
Because it has taken the Court substantial timantdyze all of these claims, the Court has
decided not to dismiss without prejudice thosenetathat are not barred; rather, the Court has
decided to remand these claims to Texas state.t@amegie-Mellon Univ. v. Cohijl484 U.S.
343, 351-53 (1988) (“As many lower courts have dpogeremand generally will be preferable to
a dismissal when the statute of limitations on glaentiff's state-law claims has expired before
the federal court has determined that it shoulthgeish jurisdiction over the case. . . . Even
when the applicable statute of limitations hasexgdired, a remand may best promote the values
of economy, convenience, fairness, and comity.”).

Finally, to the extent that any of this Court’slofindings of fact and conclusions of law
made in open court on May 27, 2010 conflict withytaing set forth in this Memorandum
Opinion, the latter shall govern; and to the extiat anything set forth in this Memorandum
Opinion does not encompass all of this Court’s bralings of fact and conclusions of law made
in open court on May 27, 2010, the latter shallgaiment what is set forth in this Memorandum

Opinion.

3 At the hearing on May 27, the Court orally stateattit would deny the Motion to Remand that therRiifis had

filed [Adv. Docket No. 14]. And, indeed, the Cosigined an order to this effect on June 7, 2018v[Aocket No.
79]. However, in their Objection to the MotionBasmiss, the Plaintiffs expressly argue, in theraative, that this
Court should remand the causes of action set forthe Petition to Texas state court. [Adv. Docket 15, § 211—
222]. As already stated above, given the amoutin@# that this Court has spent analyzing which eaw action
in the Petition are derivative and which are dir¢lse Court, out of fairness to the Plaintiffs, fiesided not to
dismiss without prejudice those claims which sueyitaut rather remand them to avoid any statuteénufdtions

taking effect.
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Il. PROCEDURAL AND FACTUAL BACKGROUND
A. Procedural History

1. On August 12, 2009, this Court entered the Orderfi@aing Plan of Reorganization, as
Modified (the Confirmation Order) [Main Case Dom.N\840], approving the Chapter 11
Plan of Reorganization for SkyPort Global Commuitidges, Inc. [Main Case Doc. No.
223] and its modifications [Main Case Doc. No. 288jllectively, the Plan).

2. The Plaintiffs had notice of the filing of SkyPat'bankruptcy petition in 2008.
Moreover, the Plaintiffs had notice that SkyPord Hded a proposed plan and was
seeking to confirm this proposed pfamdeed, certain Plaintiffs objected to the propbse
plan in its original form, only withdrawing theitbgections after the proposed plan was
amended to explicitly state that these parties rane barred from bringing specified
claims, some of which are the subject of this digpilihe actions taken by these Plaintiffs
indicate that they knew a dispute existed prioth® confirmation of the proposed plan.
Moreover, at the hearing held on May 27, 2010, @aurt also found that, based on
testimony provided by Bill McCrary, other Plainifknew that they had a dispute with
some of the Defendants during the pendency of Sit@Ploankruptcy. [May 27, 2010,
Tr. 174:10-181:13]. For these reasons, the Pl&ridd adequate notice of the proposed
plan and disclosure statement, and they, therefad, adequate notice of what effect
confirmation of the proposed plan would have orrthgerests and on the dispute that
they had with the Defendants. [Main Case Doc. N@8 & 230]; [May 27, 2010, Tr.

273:4-17]. Stated differently, the Plaintiffs hathge opportunity to object to the

* This Court did, in fact, confirm the proposed pland the confirmed plan is defined for purposethisf Opinion
as “the Plan.”
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proposed plan during the pendency of SkyPort’s @eld case. However, the Plaintiffs
did not take advantage of their opportunity to obje® the proposed plan or conduct
discovery prior to the confirmation hearing. [Mag, 2010, Tr. 273:4-17].

3. The Plan defines a variety of terms which are fezqly found in the text of the Plan and
the Confirmation Order. Because this Memorandumn{©@pi quotes both of these
documents, the following definitions from the Plawll be used for the purposes of
clarity and consistency.

I. “Debtorshall mean SkyPort.”

il “Effective Date shall mean the later of the date upon which the

Confirmation Order becomes a Final Order.”

ii. “Reorganized Debtoshall mean SkyPort immediately after the Effective

Date.” [Main Case Doc. No. 223].

4. In the Confirmation Order, and pursuant to the legg of the Plan, this Court placed
limitations on certain actions between variousredeed parties to the bankruptcy case,
particularly derivative actions on behalf of thelibm.

5. Article 6.3 of the Plan provides for a merger ofyB&rt with its sole shareholder,
SkyComm. [Main Case Doc. No. 289, Art. 6.3]. Purdua the Plan, SkyComm was to
be merged into SkyPort, which would remain as thle surviving company after the
merger was consummated. [Main Case Doc. No. 289,6A3]. Once merged, all shares
of stock owned by SkyComm'’s shareholders were tedreelled and all shares of the

Reorganized Debtor were to be re-issued to Bal@&wup, Inc. [Main Case Doc. No.

® The Court recognizes that this definition is graatically poor, but concludes that it means thatBHective Date
is the date upon which the Confirmtion Order becomdinal order.
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289, Art. 6.3]. The Confirmation Order mandatest tiés merger occur as part of the
effectuation of the Plan. [Main Case Doc. No. 3#G2].

6. On October 13, 2009, the merger of SkyComm withF&kywas enacted pursuant to the
Plan and the Confirmation Order. Accordingly, dllSkyComm’s shareholders lost their
equity interests in SkyComm through the cancelhatwd their shares. All shares of the
Reorganized Debtor were then issued to Balaton |G3riog.

7. On February 12, 2010, the Plaintiffs filed the &ati against the Defendants in Texas
state courtSee[Adv. Doc. No. 1]. The Petition alleges fifteenuctts of a variety of
misdeeds. Each cause of action is on behalf of smmaé of the Plaintiffs. Each cause of
action is against some or all of the Defendant® Phtition is approximately 110 pages
and this pleading asserts multiple claims againdtipte Defendants.

8. On March 26, 2010, the non-Wilson Vukelich LLP Dedants responded by filing their
Notice of Removal of all claims the Plaintiffs hadserted against them in Texas state
court. [Adv. Doc. No. 1].

9. Additionally, on March 26, 2010, the non-Wilson \dlich LLP Defendants filed the
Motion to Dismiss. [Adv. Docket No. 2].

10.0n April 19, 2010, the Plaintiffs filed their Objeans to the Motion to Dismiss. [Adv.
Docket No. 15].

11.Additionally, on April 19, 2010, the Plaintiffs & their Motion to Remand or
Alternatively to Abstain (the Motion to Remand).elMotion to Remand asserts that this
Court “does not have jurisdiction over the matiarsontroversy in the state court action,

and to the extent the Court does have jurisdicitoshiould not exercise jurisdiction over
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the matters in controversy.” [Adv. Docket No. 14].

12.0n May 10, 2010, the non-Wilson Vukelich LLP Defants filed their Objection to the
Motion to Remand. [Adv. Docket No. 33].

13.0n May 27, 2010, the Court held a hearing on theéidiato Dismiss and the Motion to
Remand. At the end of this hearing, the Court amhedl that it has jurisdiction over the
removed claims because: (a) there are explicigafiens in the Petition which constitute
an attack on the findings of fact and conclusiohdaw made by this Court in the
Confirmation Order; and (b) the relief sought bg flaintiffs, among other relief, seeks
appointment of a receiver to take over the ReomphiDebtor i(e., the Reorganized
SkyPort)—relief which is a direct attack on therP&nd the Confirmation Order. [May
27, 2010 Tr. 288:24-289:4]. Under these circum&anthe Court concluded that the
dispute between the parties pertains to “the implaation, interpretation and execution
of the plan [this Court] confirmed in August of ZD0[May 27, 2010 Tr. 280:16-25].
Therefore, the Court concluded that it has subjeatter jurisdiction over this dispute.

14.At that same hearing, on May 27, 2010, this Cowmctuded, from the language
contained in the Petition, that at least some ef ¢bunts alleged therein were direct
actions brought on some or all of the Plaintiffsirobehalf, which did not violate the
injunction in the Confirmation Order. [May 27, 2010. 288:13-16]. As such, these

counts could properly be brought by the Plaintifts. The Court also concluded that

® Neither the Plaintiff's nor the non-Wilson Vukelidi.P Defendants argue that this Court lacks persona
jurisdiction over any of them. It is only the Wils Vukelich LLP law firm that argues that this Cobhas no
personal jurisdiction over it. As already notecg thourt has held a separate hearing on the matiaistiss for
lack of personal jurisdiction filed by Wilson Vuketh LLP, and the Court is issuing an order on hésticular
motion which is separate and distinct from the omdbich this Court is issuing on the Motion to Dismfiled by
the non-Wilson Vukelich LLP Defendants.



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 9 of 108

some of the counts alleged in the Petition werevdeve—i.e., brought on behalf of the
Debtor—and are therefore barred by the Confirma@oder, and may not be prosecuted
by the Plaintiffs. [May 27, 2010 Tr. 288:16-25].vén the multiple claims brought by
the Plaintiffs, the Court thought that it would dygpropriate to allow the parties and their
counsel some time to meet and attempt to reachgesement as to which claims are
derivative, and therefore may not be prosecuted, which claims are direct, and
therefore may be pursued. The Court stated that #fie parties conferred with each
other, they should report back to the Court; angl @ourt would then dismiss with
prejudice those claims which are derivative anangis without prejudice those claims
which are direcf.

15. Additionally, at the same hearing, on May 27, 20h@s Court ruled that it would deny
the Motion to Remand.

16.Finally, at the hearing June 22, 2010, the parti&gmed the Court that they had been
unable to reach an agreement as to which claintiseifPetition are derivative and which
claims are direct. The Court therefore stated ithabuld issue a Memorandum Opinion

addressing these issues.

"In general, those claims that are derivative aresdaand those claims that are direct are noebatiowever, the
Court wants to emphasize that there are some dilgichs that are barred by the Confirmation Ordet the Plan,
and there are also some derivative claims thahardarred. This Memorandum Opinion attempts taresklall of
these claims.

8 In fact, the Court signed an order denying theidfoto Remand on June 7, 2010. [Adv. Doc. No. Fajwever,

as set forth in footnote 2, based upon the Pl&htiéquested relief in their Objection to the Muwtito Dismiss, the
Court is going to remand (rather than dismiss withorejudice) those causes of action that are dikéms or

claims not otherwise barred.
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B. Synopsis of Plaintiffs’ Factual Allegations

1. Introduction

The Petition sets forth a long list of allegatiomstailing the Plaintiffs’ view of the
parties’ relationships, the history of the parti@sd the acts or omissions of the Defendants. A
synopsis of these factual allegations is providetk Hor the purpose of giving context to the
conclusions of law that follow below. These allegas are just thatmnere allegations This
synopsis isnot a comment on the merits of the Plaintiffs’ casbug, although the comments
which follow below are couched in declarative tertiney are simply condensed recitations of
the Plaintiffs’ allegations, nothing more.

2. Outline of the Patrties to this Adversary Proaegd

1. Organizational Charts illustrating the alleged tielaships between some of the following
parties can be found in Exhibit D, attached to Mesnorandum Opinion.

2. SkyPort is a Texas corporation with its principdlice at 1140 Aerospace Avenue,
Houston, Texas.

3. SkyComm was a Delaware Corporation and the 100%ekbkler in SkyPort prior to
being merged with SkyPort.

4. CenturyTel, a/k/a CenturyLink (CenturyTel) is a &egbre corporation. From December
2002 through approximately February 2006, Century@s lender to SkyComm and
holder of SkyComm’s convertible debentures (the t@dimg Debentures), exercised
complete control over the management and operaftickyComm and SkyPort for the
benefit of CenturyTel. On or about February 15,800enturyTel transferred operational

control of SkyComm to both Balaton Group, Inc. aRabert Kubbernus, while

10
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CenturyTel continued to exercise control in workitayvards the transfer of formal
control, which occurred on November 2, 2006, atsdlie benefit of CenturyTel.

Robert Kubbernus (Kubbernus) is presently a residéalveston County, Texas, and
was at all relevant times a resident of Galvestonry, Texas and Ontario, Canada, as
well as the President and party in control of teéeddants Balaton Group, Inc., Bankton
Financial Corporation, Bankton Financial Corponatid.LC, ClearSky Investments,
LP,and ClearSky Management, as well as Lavell-Carmad Lavell-US.

Balaton Group Inc. (Balaton) is an Ontario corpiora

. Bankton Financial Corporation (Bankton) is a CaaadCorporation.

Bankton Financial Corporation, LLC (Bankton-Texas) a Texas limited liability
company.

ClearSky Investments, LP (ClearSky) is a limitedpership organized in Canada.

10. ClearSky Management, Inc. (ClearSky Managemera)Dglaware corporation.

11.Wilson Vukelich, LLP (Wilson Vukelich) is a Canadigaw firm.

12.The Plaintiffs bringing this suit, due to their shenaumber, have been organized into

groups based on alleged ownership interests in &kyC or ClearSky, as listed in
Exhibit B. However, these Plaintiffs can also bgamized into groups based on when
and how investments were made:
i.  The Original Shareholders: individuals and entitvsich held stock in
SkyPort prior to the sale of the Controlling Dehgas to CenturyTel.
ii.  The Additional Investors: individuals and entitiedich purchased stock

after the sale of the Controlling Debentures to tGeffel. There is some

11
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overlap between the Additional Investors and thigi@al Shareholders.

The Non-CenturyTel Debenture Holders: intities amdividuals who also
purchased debenture bonds from SkyPort or SkyCoirase debentures
are not the Controlling Debentures.

The ClearSky Investors: purchasers of investmentsCiearSky, an
investment vehicle which was allegedly intended piarchase a large

segment of stock in SkyComm.

13.The Defendants are listed in Exhibit C. They camtganized into four groups:

The CenturyTel Defendants: This group is compode@enturyTel and a
sub-group—the CenturyTel Directors—who are thoseeadtibrs of

SkyComm and SkyPort whom CenturyTel was entitlegppoint after it
purchased the Controlling Debentures.

The Kubbernus Defendants: Kubbernus and associefgties. These
Defendants are implicated in relation to the safetle Controlling

Debentures to Balaton and Kubbernus’ assumptiaowfrol of SkyComm.

Wilson Vukelich: A Canadian law firm involved in é¢hsale of the
Controlling Debentures from CenturyTel to Balattme conversion of the
NonCenturyTel Debentures into equity, and the sélenvestments to the
Additional Investors and the ClearSky Investors.

The Nominal Defendant: ClearSky itself is nhamedaagefendant for the
purpose of allowing the ClearSky Investors to briegivative claims on its

behalf.

12
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3. Description of Events

A timeline of the events described in the Petitias, described below, is provided in
Exhibit E attached to this Memorandum Opinion.

i. The Creation of SkyPort and the Issuance of thetrGling Debentures to
CenturyTel.

SkyPort, then known as SkyComm International, Imas founded in the late 1990s by a
group of Houston-based telecom executives and NA&Acommunications experts for the
purpose of developing, owning and operating a lg@tealommunications facility and network
operations center. From 1999 to 2002, SkyPort nbththe various licenses it would need from
the FCC to operate a teleport. It also developeglans for the design and development of the
teleport. During this period, SkyPort raised selardlion dollars from investors to finance its
activities. At the time, SkyPort estimated thatwibuld need approximately $14 million to
develop, construct and equip the teleport.

CenturyTel, which provided primarily land-based coumications to customers in
smaller metropolitan and rural areas, wanted toehascess to satellite telecommunications
capabilities to enhance its business. In late 2Q@turyTel agreed to provide SkyPort with the
funds it needed to build the teleport in the forfndebentures. As part of this transaction,
SkyComm was created as a holding company for SkyRad SkyComm was the entity that
issued to CenturyTel the Controlling Debentures-948.5umulative preferred convertible
debentures, carrying an 8% per annum interest rate Controlling Debentures were
convertible into SkyComm stock. The first debensunesre issued by SkyComm to CenturyTel

on December 31, 2003 in the principal amount o5 $Billion. The proceeds of the Controlling

13
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Debentures were to be used to construct the tdlefdre Controlling Debentures were
convertible into common shares (of SkyComm), buwgneprior to conversion, the Controlling
Debentures granted CenturyTel the effective stafusontrolling shareholder. Under the terms
of the Controlling Debentures, CenturyTel had figatrto elect four of the eight members of the
Board of Directors of SkyComm and in the event ademadlock, the chairman appointed by
CenturyTel had the right to cast the deciding v@tenturyTel exercised its rights by appointing
the CenturyTel Directors.

Although CenturyTel was never a shareholder in Sky@® or SkyPort, it exercised
control over the management and operations of Sky@@nd SkyPort—directly and through
the CenturyTel Directors. In exercising this cohtibinterfered with the proper functioning of
SkyComm in several ways. For instance, Century@eipelled SkyComm and SkyPort to hire a
new CEO who was informed by CenturyTel that he &hoeport directly to CenturyTel, rather
than the Board of Directors for either company. Tdieectors who were elected by the
shareholders (the Non-CenturyTel Directors) wepzdn-out—receiving little information on
the operations and major decisions of the compaanes asked to vote on courses of action
without knowledge of all aspects of those courdemction. CenturyTel also compelled SkyPort
to do research and development on projects fortw@enturyTel never compensated SkyPort.

CenturyTel also largely prevented SkyComm from mitg debt or equity financing
from other sources, forcing SkyComm to issue mand enore Controlling Debentures to
CenturyTel in order to finance its operation angamsion as an early-stage company. Between
2002 and 2005, SkyComm issued approximately emimds of debentures to CenturyTel, with

the principal and accumulating interest of eachndowonstantly increasing the percentage

14
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ownership of SkyComm that CenturyTel would recaip®n conversion of the the Controlling

Debentures and diluting the fully diluted perceetagwned by each of the shareholders.
CenturyTel's scheme of financing SkyComm exclugivilirough the issuance of convertible
debentures resulted in SkyComm becoming a comparerbordened by debt, with an

unsupportable debt-to-equity ratio, and to repeatedpounded dilution of SkyComm’s shares
owned by other shareholders.

il. CenturyTel decides to sell the Controlling DebeegsjrSkyPort files its first
bankruptcy petition.

After a change in the composition of CenturyTel'saBl precipitated a change in
business direction, CenturyTel abruptly decideditest itself of its non-core business activities,
including its interest in SkyComm. To this end, €eyTel distributed a prospectus, offering the
sale of the Controlling Debentures and controlimgrest in SkyComm, but did not inform the
Non-CenturyTel Directors or the shareholders of Gkym. Around November of 2005,
Kubbernus became aware that CenturyTel was sedé&imgvest its controlling interest in and
obtain another source of funding for SkyComm. Kuhbs, acting through Balaton, an
investment banking firm he had recently organizistributed offering materials on SkyComm
seeking to find a buyer or investors for SkyCommorPto the time that CenturyTel began
negotiating with Kubbernus, Kubbernus had beenliedin several shareholder disputes, and
did not have experience in satellite communicatidhsreover, the two companies in which his
involvement could be verified on the internet haoheg out of business after he became
involved—which resulted in shareholders’ litigatio€enturyTel eventually entered into

negotiations exclusively with Kubbernus.

15



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 16 of 108

On November 21, 2005, CenturyTel compelled SkyRofile a voluntary petition under
Chapter 11 in the Southern District of Texas. Imresction with the bankruptcy filing,
CenturyTel and the CenturyTel Directors caused ®ky@'s officers to file with the FCC
applications for authority to transfer SkyPort's @12 authorizations and 214 licenses to
SkyPort, as Debtor-in-Possession (SkyPort DIP) s&repplications werngro formain that they
did not involve an actual change in the ownershiprests.

iii. The first attempted sale of the Controlling Debesegy SkyComm enters into

multiple investment agreements with Balaton; SkiyPas its first bankruptcy
petition dismissed.

In February of 2006, CenturyTel entered into a D@ Purchase Agreement with the
Watershed Funds for the the Controlling Debentufée Watershed Funds was an investment
fund run by Kubbernus for the purpose of solicitimyestments in SkyComm. Balaton
guaranteed the Watershed Funds obligations undeDébenture Purchase Agreement. Also in
February of 2006, Balaton agreed to provide SkyCowith a $1.5 million DIP financing
facility,® a $4 Million Equity Placement Agreement, a $4 Wil Exit Credit Facility Agreement,

a Recapitalization Agreement, and a $4 Million Si@s Purchase Agreement with Balaton and

° The Petition actually alleges that a $1.5 milldiP financing facility was to be provided to SkyCemBecause
SkyComm has never filed a bankruptcy petitionsiteigally impossible for a DIP Financing Facility have been
provided to SkyComm. A “DIP Financing Facility” egk to a “Debtor In Possession Financing Facilitylkich is

a form of financing provided to a debtor in posg@ssand which must be approved by the bankrupteytcdn the

Chapter 11 case at bar, the only entity that has lre bankruptcy is SkyPort. Accordingly, the Coemhstrues the
allegation in the Petition to really mean that a5%hillion DIP Financing Facility was to be providiéo SkyPort,
not SkyComm. Alternatively, the allegation in thetiBon could also be construed to mean that Balatad agreed
to provide SkyComm with a $1.5 million financingeitéty, which loaned monies SkyComm would thenumnntloan

to SkyPort through the use of a DIP Financing RsciThis alternative construction is logical besauhe Plaintiffs
allege that SkyComm controlled SkyPort.

Finally, there are other instances in the Petitidrere reference is made to SkyComm when one might
reasonably interpret the allegation to really reéeSkyPort. But, as noted above, because thetiigiallege that
SkyComm controlled SkyPort, it may well be that giorney for the Plaintiffs who drafted the Petitireally did
mean to use the word “SkyComm” rather than “SkyPdr this Memorandum Opinion, in setting forth the
allegations made in the Petition, the Court referSkyComm even though it may well be that, in @wrt’s view,
the reference should be to SkyPort because itlysSkyPort who has filed a bankruptcy petition.

16
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other purchasers to be solicited and procured Hgt&a under which SkyComm would issue
133,333,333 shares of stock to Balaton and the pilmehasers.

The Non-CenturyTel Directors were not kept apprisddthese transactions as they
developed, and upon belatedly learning of them,thaat concerns that Kubbernus did not have
the financial resources to consummate the proptraedaction. The Non-CenturyTel Directors
also expressed concern about the potential tran$feontrol to foreign interests, which could
interfere with their ability to obtain FCC approval be a satellite telecommunications operator,
to enter into national security related contra@ed to possess common carrier licenses.
CenturyTel ignored these concerns and did not allmNon-CenturyTel Directors to have input
in the transaction.

On March 15, 2006, CenturyTel and the CenturyTet&brs caused SkyConifrto file
a motion to dismiss its bankruptcy case on the mpieuthat based upon the Balaton and/or
Watershed Funds’ financing commitment, it no longeeded the protection of the Bankruptcy
Code. This motion was granted on March 30, 2006, SkyPort’s first Chapter 11 case was
dismissed.

Balaton and Kubbernus were unable to complete thes necessary to be able to begin
to legally solicit investments in the Watershed d&in

iv. The second attempted sale of the Controlling Delvest ClearSky is created,;

Kubbernus and Balaton obtain control of SkyComnpliaptions for approval of
the transfer of control are filed with the variogsvernment agencies.

In February of 2006, Balaton and Kubbernus launehedparate effort to raise the funds

needed for the SkyComm transaction. They formediSley, a Delaware limited partnership,

9 The Court construes this allegation to really mi it was SkyPort, not SkyComm, which filed thetion to
dismiss the Chapter 11 CaSze supranote 8, second paragraph.
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and began offering $10 million in limited partndpshinterests in ClearSky. ClearSky
Management, a Delaware corporation and wholly-owsetsidiary of Balaton of which
Kubbernus was a Director, was designated as therglepartner of ClearSkyVilson Vukelich
represented ClearSky, ClearSky Management, BaktonKubbernus in this offering and also
acted as escrow agent for investors’ funds.

According to the ClearSky Confidential Investmenerivbrandum dated February 2006
prepared in connection with the offering of intésesr ClearSky (the ClearSky IM) and the
ClearSky Partnership Agreement (the ClearSky LR&) ClearSky would provide $1.5 million
in DIP financing to SkyComrit, and an Exit Credit Facility of $4 million (inclug of the $1.5
million DIP loan), (b) ClearSky would purchase fro8kyComm 133,000,000 shares of
SkyComm for $4 million, and receive from SkyCommrmaats to purchase an additional
133,000,000 SkyComm shares, (c) the $4 million wdaé used in part to repay the Exit Credit
Facility, and the balance for SkyPort operationd) ClearSky would acquire all of the
Controlling Debentures, then in the face amount $20,596,000, and convertible into
108,000,000 shares of SkyComm, and (e) the egwgstment and purchase of the Controlling
Debentures would be deferred until receipt of FQraval of the acquisition of control of
SkyComm and SkyPort by ClearSky.

The ClearSky IM and ClearSky LPA also provided tfidlhe maximum proceeds of $10
million were raised, ClearSky would acquire a 76feiiest in SkyComm, which would increase
to 82% if the common stock purchase warrants weegcesed. The offering document further

provided that if less than the maximum proceedswaised, ClearSky’s participation would be

™ Once again, the Court construes this allegaticeatly mean that ClearSky would provide $1.5 miilin DIP
financing to SkyPort, not SkyComi8ee supranote 8, second paragraph.
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proportionately reduceénd Balaton could retain any participation rightst mssigned to
ClearSky.

On or about February 15, 2006, Balaton and Kublseomgulated to CenturyTel and the
Non-CenturyTel Debenture Holders a share restringuplan for SkyComm, in which they
showed that Watershed Funds would acquire the @lbng Debentures and convert them into
108,000,000 shares of SkyComm; and thereafter,r8kgawould acquire Watershed Funds’
position in these shares and an additional 133)000shares directly from SkyComm.

Even before dismissal of SkyComm’s Chapter 11 cBaigton and Kubbernus assumed
de factocontrol over SkyComm’s management and operatidiifie management of SkyPort
began to report to Balaton and Kubbernus on a aedudsis. Kubbernus took control over
personnel, terminating some employees and hirihgretfor key managerial positions. He put in
place new business, accounting, and sales systachstamk control of SkyComm’s sales
efforts®® This transfer of control to Balaton and KubbertbysCenturyTel and the CenturyTel
Directors was without prior approval of the relevgavernment agencies.

Commencing in February 2006, the CenturyTel Defatgjain coordination with the
Kubbernus Defendants, caused SkyPort to file @seripro formaapplications, pursuant to 47
C.F.R. 25.119, seeking permission to assign backkid’ort the earth station licenses that had
been assigned to SkyPort DIP. On March 31, 20@6 CnturyTel Defendants, in coordination

with the Kubbernus Defendants, caused SkyPort l¢o &inotification pursuant to 47 C.F.R.

2 The Court contrues the reference to “SkyComm’'spférall case” to really mean SkyPort's ChapterdseSee
supranote 8, second paragraph.

13 The Court contrues the reference to “SkyComm’ssab really mean SkyPort’s sal&ee supraote 8, second
paragraph.
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63.24, which they deememo forma,of SkyPort DIP assigning back to SkyPort its in&ional
214 license (this notification and the applicatiaiescribed previously are collectively referred
to as the*2006 Pro Forma Applications”). The 2006 Porma Applications were in fact not
“pro forma” and they were materially false and m&sling (a) by not disclosing that CenturyTel
had already transferrede factocontrol to Balaton and Kubbernus, and had enten¢ol &
contract to transfer actual control to the Watedshends; and (b) by Balaton’s representations
in various documents that control would be transfitrto ClearSky. The 2006 Pro Forma
Applications also did not disclose that the DIPafining was being provided by Canadian
investors and that it was convertible into equityskyComm.

Because the 2006 Transfer Applications involvedaadfer of control of more than a
10% equity interest to foreign ownership, they regpli the approval of an intergovernmental
agency group, consisting of the United States Daprt of Justice, Department of Homeland
Security and Federal Bureau of Investigation. Tnaup is known as “Team Telecom.”

Wilson Vukelich, as counsel to Watershed Fundsafdky, Balaton and Kubbernus,
negotiated all of the relevant documents for thgClmm transactions and was responsible for
delivering the FCC approvals at the closing.

The 2006 Transfer Applications were materially édand misleading in a number of
respects. The Defendants knowingly and willfullpsed the filing of false applications with the
FCC and Team Telecom agencies. The Kubbernus Defiéndlso filed a number of other false
applications with these agencies from 2006 throtighfiling of SkyPort's second bankruptcy

petition in 2008.
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v. The Non-CenturyTel Debenture Holders agree to adneir debentures;
Balaton purchases the Controlling Debentures.

From time to time, CenturyTel had given SkyCommrehalders and others the right to
purchase their pro-rata share of new debenturesgbeffered to CenturyTel. Two non-
shareholderglohn and Sue Graves) were also given the rightitohpse such debentures. As a
result, at the time of the Watershed Funds tramsacthree shareholders and these two non-
shareholders had acquired debentures in the adgregm of $2,237,000 (the Non-CenturyTel
Debentures). In early 2006, the CenturyTel Defetslaand the Kubbernus Defendants
represented to the shareholders of SkyComm, inojuttie Non-CenturyTel Debenture Holders,
that the buyer of the CenturyTel Debentures hadexfjto convert them all to shares, and that the
Non-CenturyTel Debenture Holders would be requiedio so as well. The Non-CenturyTel
Debenture Holders agreed to convert their debestatrapproximately $0.07 per share.

On or about October 27, 2006, various draft closiloguments were presented to the
SkyComm Board for approval. Among these drafts aasAmended and Restated Debenture
Purchase Agreement in which Balaton was substitigedVatershed Funds, as the purchaser.
This Agreement provided that CenturyTel was owe2$1,935 by SkyComm, which was
convertible into SkyComm shares at the rate of $@€r share. Under the Debenture Purchase
Agreement, the $873,025 in principal and interegato CenturyTel under the Revolver Loan
would be acquired by Watershed Funds/ClearSky/Baldbr $500,000, but the CenturyTel
Directors caused SkyComm to agree to issue $87310ZkyComm shares to CenturyTel at
$.03 per share to pay this amount. Overall, theebadints caused SkyComm to issue a total of

43,031,166 shares to CenturyTel. Both CenturyTel Balaton agreed to issue to themselves
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shares in SkyComm at $0.03 per share, when theydtpdred $0.07 per share from the Non-
CenturyTel Debenture Holders on conversion of tdeibenturesAccording to the information
disclosed to the SkyComm shareholders, Non-CenglripEbenture Holders, Non-CenturyTel
Directors and company officers, the following oceuar at the November 2, 2006 closing: (a)
Balaton acquired the Controlling Debentures frommtGgyTel for $3 million, and simultaneously
converted them into 108,000,000 shares of SkyCo(hjnBalaton acquired 133,000,000 shares
of SkyComm stock and 133,000,000 warrants for $4lianj (c) CenturyTel acquired
43,031,166 SkyComm shares in exchange for debttamating to it; (d) the Non-CenturyTel
Debenture Holders acquired 30,134,798 SkyComm shgyen conversion of their debentures;
and (e) all Directors of SkyComm and SkyPort resiyand were replaced by Kubbernus and his
nominees

Only after confirmation of SkyPort's Chapter 11 Pl August 2009 and a detailed
review of documentation provided to various investdoy Kubbernus, did the Original
Shareholders and Non-CenturyTel Debenture Holdamsnlthat the closing had not occurred as
had been presented to them. Apparently, Balatonnwdoaid the $3 million in cash it was
obligated to pay for the Controlling Debenturest bad instead given CenturyTel a $3 million
note for the the Controlling Debentures. The Cdhtigp Debentures had apparently not been
converted and SkyComm had not become long-term fdebt The Original Shareholders and
Non-CenturyTel Debenture Holders had never beeornméd of these facts. Unbeknownst to
anyone at the time other than the Defendants, thar@ling Debentures were not converted

into shares in SkyComm
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vi. ClearSky receives commitments for funding but am¢geceive equity from
SkyComm or Balaton.

In or around April 2006, Balaton and Kubbernus heatc an agreement with Adrien
Pouliot (Pouliot) for Draco to invest over $3.0 loih in ClearSky. Draco wound up investing
over $3.5 million in ClearSky in a closing that koplace on September 15, 2006, and in return
was promised by Balaton and Kubbernus an approrign&0% equity interest in ClearSky and
35% indirect interest in SkyComm. Pouliot, who Ipaditicipated in meetings with CenturyTel in
Houston, Texas, was also promised a seat on SkyCoBward of Directors.

Balaton and Kubbernus raised approximately $7 omlin ClearSky from 45 investors --
all or most of whom were non-U.S. citizens. Thesestors purchased interests in ClearSky on
the false representation that ClearSky would aegaircontrolling share ownership interest in
SkyComm. Balaton and Kubbernus used the funds daiseClearSky to acquire shares in
SkyComm, but in direct violation of their repressmins to the ClearSky Investors, acquired
such shares in the name of Balaton, and not Clgak8kson Vukelich represented its long-time
clients, Kubbernus and Balaton, at the closing omdber 2, 2006 and closed the transaction in
the name of Balaton, and not its client, ClearSklgich had supplied all of the funds for the
transaction and which was entitled to that intevester the ClearSky IM and ClearSky LPA.

Over the next two years, Balaton and Kubbernus €HaarSky’s limited partners
financial statements and other materials confirm@hgarSky's interest in SkyPort. Balaton and
Kubbernus made numerous and repeated represestatidhe ClearSky Investors and others

that ClearSky owned the controlling interest in Seynm
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vii. The Additional Investors purchase equity in SkyComm

In the fall of 2006, Balaton and Kubbernus ceadéstiag shares in ClearSky and began
offering shares in SkyComm directly. They distrgmlitvarious offering documents seeking to
raise between $7 million and $30 million for SkyQunand representing that $3 million of the
proceeds would be used to pay off the CenturyTé&t,neven though this was an obligation of
Balaton or ClearSky, and not SkyComm. In Februdr®7, Balaton and Kubbernus prepared
and distributed a private placement memorandumafooffering of $30 million in shares in
SkyComm (the February 2007 Offering Memorandum),wihich Balaton and Kubbernus
represented that SkyComm had no long-term debs fflacement memorandum was misleading
in numerous ways.

Over the next six months, Balaton raised not léss tan additional $8,198,843 from
foreign investors (the Additional Investors) in skeofferings of shares in SkyComm. As
described below, the existence and identity of éhawestors did not become known to
SkyComm'’s Original Shareholders until late 2008 wiBalaton listed them as shareholders in
the second SkyPort bankruptcy filing described Wwelo

viii. Balaton and Kubbernus control SkyComm; more stedksued to Balaton;
funds are inappropriately funneled to certain Kubhes Defendants.

Beginning in February 2006, Balaton and Kubbernuer@sed control over the
management and operations of SkyConkimam November 2, 2006 and thereafter, Kubbernus
acted as Chairman of the Board of Directofsooth SkyComm and SkyPort. Kubbernus and
Balaton ran the company for their own beneditd with complete disregard for the rights and

interests of the other shareholders. Among othemgsh: (a) Balaton and Kubbernus caused
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SkyComm to issue tdBalaton 130,926,766 shares of its common stock agmpnt for
restructuring feeand other costs associated with the attemptedo$alentrol of SkyComm to
another entity; (b) only $4.8 million of the $7 tidh raised from the ClearSky Investors ever
madeit into SkyComm’s accounts (the rest went to Balato Bankton); (c)Balaton and
Kubbernus caused ClearSky to pay $146,776.07 t&tBanwhenClearSky had no relationship
with Bankton; (d) Balaton and Kubbernus maintaiaeteast two sets of books for SkyComm—
one showing ClearSky as owning a substantial intereskyComm and the other showing
Balatonowning substantially the same interest.

ix. In its second bankruptcy, SkyPort is reorganizedenrChapterll.

On October 24, 2008, Balaton and Kubbernus caukgBdst to file anothepetition for
relief under Chapter 11 of the Bankruptcy CoGéarSky did not appear on the schedules as
having any interest in SkyComth.On May 22, 2009, a proposed plan of reorganizatias
filed pursuant to which SkyComm would be mergea i8kyPort, Balaton would exchange its
allegedsecured and unsecured debts for 100% of the enuttye merged entity, and all of the
other shareholders in SkyComm would have their sharemgxshed. Balaton proposed to
contributeapproximately $200,000 in new funds as part of gleposed planThis proposed
plan was amended on July 8, 2009 to reflect se#ttesnreached witeecured creditors to obtain
their support for the plan. One of these purposiecured creditoras CenturyTelPouliot and
Draco sought to challenge this proposed plan. $paese, Kubbernus armhlaton argued that

they did not have standing to do so since neithey,tnor ClearSky, had anterest in SkyPort.

4 Once again, the Petition refers to SkyComm whés @ourt believes that the Petition really intemdsefer to
SkyPort.See supranote 8, second paragraph.
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After a hearing, this Court ruled that Pouliot dco did not have standirsince they did not
establish ClearSky's interest in SkyComm, but tlei€ruled that they, as well &earSky and
the ClearSky Investors, would be free to pursué ttlaims against Kubbernus amialaton in
other fora.None of the shareholders of SkyComm appeared atdnérmation hearing to
oppose the proposedplan.

After holding the confirmation hearing on the prepd plan (the Plan), this Court issued
its order confirming the Plan on August 2009 (the Confirmation Ordetj.Under the Plan,
SkyComm was merged into SkyPort and all of the tgqoterests of the Original Shareholders,
Non-CenturyTel Debenture Holders and Additiolmslestors were eliminatedhe Confirmation
Order provided that (a) claims or causes of actigainstBalaton and Kubbernus relating to
their actions during the bankruptcy case were selgaand (bxlaims or causes of action on
behalf of the Debtor against Kubbernus and Balatere release@nd could not be brought
derivatively on behalf of the Debtor.

X. The FCC sanctions SkyPort.

In July 2009, certain of the Plaintiffs learned ttlthe FCC had issued an Order of
Forfeiture against SkyPort in March 2009, aftediing that it and its affiliates had “willfully and
repeatedly violated the Commission’s rules by emgag unauthorized transfers of control.”
The Forfeiture Order related to SkyComm'’s failwealisclose the transfer ofvnership interests

within Balaton from Kubbernus' four partners to Kugonus. This violationhad been

15 This order was defined on pages 2 and 4 of thisi@pas the Confirmation Order, but is once aghifined here
in the exact same way so that there is no ambigbiyut which confirmation order is being referenc8thted
differently, there is only one Confirmation Ordé&inally, on pages 2 and 4 of this Opinion, refeeeig made to
SkyPort’'s Chapter 11 plan of reorganization, whigds defined on those pages as the Plan. The Pfareden
those pages is the same Plan defined on this page.
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characterized by Balaton and Kubbernus in the egiptins as a minor violation @iro forma
filing requirements.
xi. SkyComm is merged with SkyPort; SkyPort is thesogventity.

On October 13, 2009, pursuant to the terms of tla@ Bnd the Confirmation Order,
Kubbernus and Balaton caused SkyPort to be merggdSkyComm, with SkyPort—a Texas
corporation—as the survivor. All of thehares in SkyComm were extinguished. New shares in
the surviving entity—e., the entity that came into existence out of thergar of the
Reorganized SkyPort and SkyComm—were issued smdbalaton.

[ll. CONCLUSIONS OF L AW
A. Jurisdiction and Venue

The Court has jurisdiction over this dispute parguo 28 U.S.C. 88 1334(b) and 157(a).
See Ins. Co. of N. Am. v. NGC Settlement Trust Begtes Claims Mgmt. Corfln re Nat'l
Gypsum Cq, 118 F.3d 1056, 1063 (5th Cir. 1997) (noting thgbroceeding in a bankruptcy
court to enforce and construe a confirmation orsigued by that court constitutes a proceeding
arising in or related to a case under title 11)sHarticular dispute is a core proceeding pursuant
to 28 U.S.C. 88 157(b)(2)(L) and the general “catthlanguage of 28 U.S.C. § 157(b)(2kee
In re Southmark Corpl163 F.3d 925, 930 (5th Cir. 1999) (“[A] proceedisgore under section
157 if it invokes a substantive right provided liketll1 or if it is a proceeding that, by its naur
could arise only in the context of a bankruptcyecgs De Montaigu v. Ginther (In re Ginther
Trusts) Adv. No. 06-3556, 2006 WL 3805670, at *19 (BartkiD. Tex. Dec. 22, 2006) (holding

that an “[a]dversary [p]roceeding is a core proaegdinder 28 U.S.C. 8§ 157(b)(2) even though
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the laundry list of core proceedings under 8 152(bjoes not specifically name this particular
circumstance”).

Although the dispute at issue concerns a Chapfercdse in which a plan of
reorganization has been confirmed, this Court B&sned jurisdiction to interpret and enforce its
own orders. Indeed, a bankruptcy court's origirmkdurisdiction continues in order for it to
enforce its orders, even after the case has besedIn re U.S. Brass Corp301 F.3d 296, 304
(5th Cir. 2002);New Nat’'l Gypsum Co. v. Nat'l Gypsum Co. Settlemlenst (In re Nat'l
Gypsum Co,)219 F.3d 478, 483 (5th Cir. 2000) (“[T]he bankaypcourt [may] interpret and
construe the Confirmation Order, Plan, and plarudents regarding matters as to which there
is a substantial and immediate controversys8e also Kokkonen v. Guardian Life Ins. Co. of
Am., 511 U.S. 375, 379-80 (1994) (A federal court alsvags subject matter jurisdiction “to
enable a court to function successfully, thatasntanage its proceedings, vindicate its authority,
and effectuate its decrees”).

Venue is proper pursuant to 28 U.S.C. 88 1408140®.

B. Choice of Law and theErie Doctrine as they relate to a determination of whic claims
are barred and which claims are not.

1. Choice of Law

In determining which law governs the issues befimie Court, the Court must first
decide which choice of law rules contrébw v. Rafizadeh (In re Cyrus 1l P’shjg)13 B.R. 609,
613 (Bankr. S.D. Tex. 2008). When a federal coistis federal question jurisdiction but a state

law issue must be evaluated, the choice of lawsrtdebe applied are not as well defined as they
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are for courts sitting in diversity jurisdictiom Tow, the Honorable Marvin Isgur, United States
Bankruptcy Judge for the Southern District of Texagplained that:

In Klaxon,the Supreme Court of the United States held thatl@ral court sitting

in diversity jurisdiction must apply choice of lawles of the forum state in which

it sits. Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941). However,

the Court has jurisdiction over this adversary peating arising out of Plaintiffs’

bankruptcy filing pursuant to 28 U.S.C. § 1334{[hus, the Court sits in federal

guestion jurisdiction and not diversity jurisdigtioThis case is not bound by

Klaxon. The Fifth Circuit has not specifically ruled on ether bankruptcy courts

should apply federal or state choice of law rules.
Id. (internal citations omitted). Imow, the courtheld that selecting the appropriate choice of law
rules requires a bankruptcy court to analyze whethe pending claim involves important
federal bankruptcy policyld. at 614 (applying federal choice of law rules tauflulent
conveyance claims under 11 U.S.C. § 544(b) beddweseare not pendant state claims in federal
bankruptcy cases but rather federal causes of ractioted in federal bankruptcy law and
policy).'® Other circuits have likewise applied forum stakmice of law rules in bankruptcy
cases where there was no compelling federal paieg, e.g.In re Merritt Dredging Co0.839
F.2d 203, 205 (4th Cir.1988) (“It would be anomaoiw have the same property interest
governed by the law of one state in federal divgrsioceedings and by the laws of another state
where a federal court is sitting in bankruptcy.”).

Issues regarding the internal affairs of corporstialo not implicate the same federal

bankruptcy policies addressed Tow. CTS Corp. v. Dynamics Corp. of Ad81 U.S. 69, 91

(1987) (stating that it is “an accepted part of lusiness landscape in this country for States to

16 Reference to a “Bankruptcy Rule” refers to thedtatiRules of Bankruptcy Procedure. Any refereineeein to
“the Code” refers to the United States Bankruptog€ Further, reference to any section (i.e. 8rseto a section
in 11 U.S.C., which is the United States Bankrupfimde. Reference to a “Rule” refers to the FedBRrdes of
Civil Procedure.
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create corporations, to prescribe their powers, @ndefine the rights that are acquired by
purchasing their shares”). Accordingly, this Coapplies forum state choice of law rules to
determine which law governs analysis of the claamd allegations found in the Petition.

Because this Court is located in Texas, and bec&esas law governs the contstruction
and implementation of the Plahthe Court applies Texas choice of law rules. Urifiexas
choice of law rules, the internal affairs of anitgnihcorporated in Texas will be governed by the
laws of Texas. Tex. Bus. Org. Code § 1.101. Bysdmme token, “actions involving the internal
affairs of a foreign corporation are governed by ldw of the state of incorporation.” Tex. Bus.
Org. Code § 1.102n re Dexterity Surgical, In¢.365 B.R. 690, 695 (Bankr. S.D. Tex. 2007).
The evaluation of whether a claim is direct or dative falls into this category of actions
involving the internal affairs of a corporatiddeeln re Dexterity Surgical, In¢.365 B.R. at 695;
Tex. Bus. Org. Code § 1.105 (“For the purposesh tode, the internal affairs of an entity
include: (1) the rights, powers, and duties of its owners and members.”).

Under the plain language of the Texas Businessrirgigons Code § 1.101, Texas law
would appear to apply to the internal affairs of/B&rt. However, due to the merger of SkyPort

and SkyComm, SkyPort is the current owner of argintd which were originally held by

" There is no question that Texas law governs tterpretation of the Plan. [Main Case Docket No.,2234.8].
Paragraph 14.8 of the Plan expressly states asvill

Unless a rule of law or procedure is supplied tefal law (including the Bankruptcy Code and
Bankruptcy Rules) or the law of the jurisdictionarfjanization of any entity, the internal laws of
the State of Texas shall govern the constructiod amplementation of the Plan and any
agreements, documents and instruments executeshimection with the Plan or the Chapter 11
case, including the documents executed pursughetBlan.

There is also no question that Texas law goverasriferpretation of the Confirmation Order. TherPig
attached to the Confirmation Order, and the languigm paragraph 14.8e. that Texas law governs any
documents executed in connection with the Plan—+gléacludes the Confirmation Order.
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SkyComm, a Delaware corporation, prior to the mergethese two companies. Here, the
juxtaposition of 8§ 1.102, which states that thesiinél affairs of a foreign corporation will be

governed by the law of the state of incorporatiith 8 1.101, which states that the internal
affairs of a domestic corporation will be governag Texas law, creates an ambiguity as to
which state’s law is to be applied to the claimsoktwere formerly owned by SkyComm. Stated
differently, the plain language of the statute doeesclarify which law governs a cause of action
that arose while SkyComm was a Delaware corporabonhis presently owned by SkyPort, a
Texas corporation. As far as this Court can asicerthere is no Texas case law interpreting
these statutes in the context of the facts ofdlspute.

However, this Court believes that the correct appnas to apply Delaware law pursuant
to 8§ 1.102. First, because these claims all arosemgrger, they do not concern the internal
governance of the Texas corporation, SkyPort, atlter the Delaware corporation, SkyComm.
Indeed, none of the Plaintiffs are, or have evanbehareholders of SkyPort, so arguably §
1.101 may not apply to these claims because thmiti@h of “internal governance” only
involves issues pertaining to a governing authpgtverning person, officer, owner, or member.
Tex. Bus. Org. Code § 1.105.

Second, and most importantly, the due process €land the commerce clause require
the application of the law of the state of incogiamn at the time the cause of action arose. Texas
Business Organizations Code 8§ 1.101 & 1.102 axaddication of what is commonly referred
to as the “internal affairs doctrine.” Discussitg tconstitutional underpinnings of the internal

affairs doctrine, the Delaware Supreme Court predithis persuasive summary:

31



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 32 of 108

In CTS Corp. v. Dynamics Corp. of Arthe United States Supreme Court stated
that it is “an accepted part of the business lamgsadn this country for States to
create corporations, to prescribe their powers, tandefine the rights that are
acquired by purchasing their shares.”Gi'S it was also recognized that “[a]
State has an interest in promoting stable relatipssamong parties involved in
the corporations it charters, as well as in engurihat investors in such
corporations have an effective voice in corpordtairs.” Id. The internal affairs
doctrine is a long-standing choice of law principleich recognizes that only one
state should have the authority to regulate a catjpm's internal affairs—the
state of incorporation.

The internal affairs doctrine developed on the psenthat, in order to prevent
corporations from being subjected to inconsistegal standards, the authority to
regulate a corporation's internal affairs shoultinest with multiple jurisdictions.
It is now well established that only the law of @tate of incorporation governs
and determines issues relating to a corporatiori&rrial affairs. By providing
certainty and predictability, the internal affaidectrine protects the justified
expectations of the parties with interests in thigaoration.

The internal affairs doctrine applies to those prattthat pertain to the
relationships among or between the corporation iafficers, directors, and
shareholders. The Restatement (Second) of Cordfidtaws 8 301 provides:
“application of the local law of the state of inporation will usually be
supported by those choice-of-law factors favoring heed of the interstate and
international systems, certainty, predictabilitylamiformity of result, protection
of the justified expectations of the parties anskeea the application of the law to
be applied.” Restatement (Second) of Conflict ofwkag 301 (1971).
Accordingly, the conflicts practice of both statendafederal courts has
consistently been to apply the law of the statancbrporation to “the entire
gamut of internal corporate affairs.”. The interafflirs doctrine does not apply
where the rights of third parties external to tleporation are at issue.g,
contracts and torts.

The internal affairs doctrine is not, however, onlya conflicts of law principle.
Pursuant to the Fourteenth Amendment Due Procees€l directors and officers
of corporations “have a significant right . . .keow what law will be applied to
their actions” and “[s]tockholders . . . have atigp know by what standards of
accountability they may hold those managing thepa@@tion’s business and
affairs.”. Under the Commerce Clause, a state flmsnterest in regulating the
internal affairs of foreign corporations.” Theredpithis Court has held that an
“application of the internal affairs doctrine is naated by constitutional
principles, except in the ‘rarest situationsg’gy, when “the law of the state of
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incorporation is inconsistent with a national pglion foreign or interstate
commerce.”

VantagePoint Venture Partners 1996 v. Examen,, I8¢1 A.2d 1108, 1013 (Del. 2005)
(emphasis added) (internal citations omitted).

This Court agrees with this analysis and believed the facts of the current dispute
constitute one of those rare situations when the application of the internal affairs doctrine is
inappropriate. A claim relating to the internalaaf§ of a company should be governed by the
law of the state which was the state of incorporafit the time that claim arose. The law that
applies to such a claim should not change simpbabge the company that is the owner of the
claims is incorporated in a new state. The Couaches this conclusion based on the very
principles that animate the internal affairs dawriThe internal affairs doctrine is based on the
idea that all parties to the internal affairs afosporation should clearly understand their rights
the internal affairs of the corporation and thendeds to which their conduct will be held. This
certainty and predictability is achieved by appiythe law of the state of incorporation, and only
the law of the state of incorporation, to thesenmal affairs. If these rights and standards could
changepost hoadue to a merger, it would destroy this certaimtgl predictability and undermine

the entire purpose of the internal affairs doctffhaccordingly, this Court will apply Delaware

18 A Delaware chancery court has discussed this prolim dicta, stating:

The question is a subtle one. For example, it sdemse obvious that Delaware law would apply
to determine whether the defendants had committgdbaeach of duty against Amax Gold in
connection with the financing that is challengedhi@ amended complaint. To find that the change
in domicile of Amax Gold changed the law that apglio the merits would be a highly troubling
conclusion, disruptive of the defendants’ settlegeetations. The proposition that the law of
Kinross's or Amax Gold’s home jurisdiction might vgon whether a former Amax Gold
stockholder could continue to press claims thabmggd to Amax Gold before the merger when
that stockholder continues to own Kinross stock isss extreme one.
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law to issues dealing with the internal affairsSédyComm because SkyComm was a Delaware
corporation at the time these claims arose.

In sum, whereas SkyPort is a Texas corporation w/ternal affairs are governed by
Texas law, SkyComm (prior to the merger) was a Wata corporation whose internal affairs
were governed by Delaware law. Thus, this Court apply Delaware law to issues related to
the internal affairs of SkyComm, and will apply Bsxaw to issues related to the internal affairs
of SkyPort.

2. TheErie Analysis

When a federal court is determining the contenstate law to be applied, the Fifth
Circuit has stated that:

“[T]he underlying substantive rule involved is bdsen state law and the State’s

highest court is the best authority on its own I#vwhere be no decision by that

court then federal authorities must apply what theg to be the state law after

giving ‘proper regard’ to relevant rulings of otheurts of the State.
Hulin v. Fibreboard Corp.178 F.3d 316, 319 (5th Cir. 1999) (internal citas omitted). Thus,
this Court will look first to cases from the Supre@ourt of Delaware and the Supreme Court of

Texas to determine whether the Plaintiffs’ claimes direct or derivative. Then, only if there are

no such cases on point will this Court turn to sdsem the lower courts.

Lewis v. WardNo. Civ.A. 15255, 2003 WL 22461894, at *2 n.10e(Th. Oct. 29, 2003). This Court agrees that
changing the law that applies to the charactedmatf derivative claims to a new state of domicifeends notions

of due process less than, for example, changingtdredards of fiduciary duty to which officers adidectors are
held. However, applying different laws to differexgpects of the internal affairs of a company walé serve to
destroy the certainty and predictability that ie #ntire purpose of the internal affairs doctrifbe approach this
Court embraces provides predictability by requirailglegal issues pertaining to the internal affaif a company
that arise at a given time to be governed by thes laf the then state of incorporation, for as lasgsuch claims
may be broughtSee CTS Corp481 U.S. at 89-93.
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C. Interpretation of the Confirmation Order and the Plan: The Scope of the Confirmation
Order and the Plan with Respect to the Claims Assézd in the Petition

The Confirmation Order and the Plan provide thatate claims held by or against the
Debtor or Interested Parties are released, enjpimecestricted in some other way. Therefore,
the determination of which claims that have beeeided in the Petition are to be dismissed with
prejudice requires a two step analysis: first, @art must interpret its Confirmation Order and
the Plan in order to determine which types of ckaare barred; and second, this Court must then
evaluate the claims asserted by the Plaintiffhé Retition and determine whether any of them
are the types of claims that are barred.

Under Fifth Circuit precedent, chapter 11 planstaree interpreted like contrac8ee In
re Tex. Pig Stands, In610 F.3d 937, 943 (5th Cir. 2010). As noted abdivie Court will apply
Texas law in interpreting the Confirmation Ordeddhe Plan pursuant to the express language
of the Plan itself. Thus, this Court follows the ndate that “[c]ontracts are to be read as a
whole, and an interpretation that gives effectuerg part of the agreement is favored so that no
provision is rendered meaningless or as surplusdgd. Davidson, Inc. v. Webstelr28 S.W.3d
223, 235 (Tex. 2003).

The Court begins here with the threshold issue loatwypes of claims are barred by
either the Confirmation Order or the Plan.

1. The Injunctions

Section 13.5 of the Plan, entitled “Injunction, bprdes that:

The Confirmation Order shall include a permanenunation prohibiting the
collection of Claims in any manner other than asvigled for in the Plan. All
Holders of Claims shall be prohibited from assertiagainst the Debtor,
Reorganized Debtor, Balaton or Insider ReleasetieBgdefinednfra) or any of
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their assets or properties, any other or furthemir€lbased upon any act or

omission, transaction or other activity of any kimdnature that occurred prior to

the Confirmation Date, whether or not such Holdexdfa proof of Claim. Such

prohibition shall apply whether or not (a) a pradfClaim based upon such debt

is filed or deemed filed under Section 501 of ttenBuptcy Code; (b) a Claim

based upon such debt is allowed under Section B0 dBankruptcy Code; or (c)

the Holder of a Claim based upon such debt hagtedehe Plan. This injunction

also permits the Reorganized Debtor to enforce 1$.@ §[]525(a) upon

improper revocation or restriction of licenses.
[Main Case Doc. No. 223, p. 21, { 13.5].

Under the Plan, the definition of the term “Claistates that it “shall have the meaning
given in Section 101 of the Bankruptcy Code, to,wamy right to payment, or right to an
equitable remedy for breach of performance if shofach gives rise to a right to payment,
against the Debtor in existence on or before thegDate, whether or not such right to payment
or right to equitable remedy is reduced to judgmeqtidated, unliquidated, fixed, contingent,
matured, unmatured, [d]isputed, undisputed, legalcured or unsecured whether or not
asserted.” [Main Case Doc. No. 223, p. 4-5, 1 2]1.The relevant aspect of this injunction is
that, under the definition of Claim in the Planeijoins suits against the Debtor based on a right
to payment in existence on or before the FilingeD&tated differently, Section 13.5 enjoins
suits, based on a right to payment from SkyPoexistence on or before the Filing Date, that are
brought against SkyPort (before and after the EffedDate), Balaton, or the Insider Released
Parties e., Kubbernus and Balaton Group, Inc.).

Section 13.9 of the Plan, entitled “Lawsuits,” pd®as that:

On the Effective Date, all lawsuits, litigationgjnainistrative actions or other

proceedings, judicial or administrative, in conmatiwith the assertion of Claims

against the Debtor except proof of Claim and/oeotpns thereto pending in the

Bankruptcy Court shall be dismissed as to the Del@ach dismissal shall be
with prejudice to the assertion of such Claim iny ananner other than as

36



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 37 of 108

prescribed by the Plan. All parties to any suchoacthall be enjoined by he

Bankruptcy Court by the confirmation Order fromitakany action to impede the

immediate and unconditional dismissal of such astiAll lawsuits, litigations,

administrative actions or other proceedings, jadicor administrative, in
connection with the assertion of a claim(s) byBr&btor or any entity proceeding

in the name of for the benefit of the Debtor agamperson shall remain in place

only with respect to the claim(s) asserted by tledtbr or such other entity, and

shall become property of the Post-Confirmation Delib prosecute settle or

dismiss as it sees fit.

[Main Case Doc. No. 223, p. 22, 1 13.9].

Section 13.9 of the Plan works in conjunction vwsction 13.5 of the Plan in eliminating
avenues for recovering Claims outside the confioésthe Plan. Whereas Section 13.5
permanently enjoins attempts to assert Claims maaner inconsistent with the Plan, Section
13.9 affirmatively dismisses, with prejudice, allits against the Debtor. Specifically, this
section reads as follows: “All lawsuits, litigat®nadministrative actions or other proceedings,
judicial or administrative in connection with thesartion of Claims against the Debtor except
proof of Claim and/or objections thereto pendingha Bankruptcy Court shall be dismissed as
to the Debtor.” [Main Case Doc. No. 223, p. 23319) Thus, as of the Effective Date, any such
proceedings were dismissed with prejudice as tdDiator. The key restriction to the scope of
this dismissal is that it is limited to Claimagainst the Debtorand is dismissed with prejudice
only as to the Debtor

Paragraph 30 of the Confirmation Order provides tha

Except as provided in this plan or this Order, she Confirmation Date, all

entities which have held, currently hold or maydal claim or other debt or

liability against the Debtor that is discharged agrmanently enjoined from

taking any of the following actions on account o€ls discharged claims, debts or

liabilities or terminated interest or rights: (ipramencing or continuing in any

manner, any action or other proceeding againsDiletor or its properties; (ii)
enforcing, attaching, collecting or recovering imyananner any judgment, award,
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decree or other award against the Debtor or itpeaties; (iii) creating, perfecting

or enforcing any lien or encumbrance against thbt@eor its properties; (iv)

asserting a setoff, right of subrogation or recoeptmof any kind against any

debt, liability or obligation due to the Debtor dais properties; and (v)

commencing or continuing any action, in any manimmegny place that does not

comply with or is inconsistent with the Plan.
[Main Case Doc. No. 340, p. 8, 1 30].

Paragraph 30 of the Confirmation Order works injgnction with Sections 13.5 and
13.9 of the Plan, as well as Paragraph 33 of th&ifeation Order (discussed below), to define
and restrict the rights of entities holding a claagainst the Debtor. Much like Section 13.5 of
the Plan, Paragraph 30 of the Confirmation Ordempeently enjoins specified actions based on
certain Claims, other debts, or liabilities agaitmg Debtor in a way that is inconsistent with the
Plan. It is more specific in some respects tharti®@ed 3.5 of the Plan, but it shares the key
restriction of enjoining entities which hold Clairagainst the Debtor.

Paragraph 33 of the Confirmation Order provides tha

All rights of the holders of claims or interests af classes under the Plan,

including, without limitations, the right to receidistributions on account of such

Claims or interests, shall hereinafter be limitetely to the right to receive such

distributions exclusively as provided in the Pland, to the extent applicable, the

provisions of this Order. After the date hereofe tholders of such claims or

interests shall have no other or further rightsiresggathe Debtor except as

provided for in the Plan and this Order.
[Main Case Doc. No. 340, p. 9, 1 33].

Paragraph 33 works in conjunction with Sections51and 13.9 of the Plan of

Reorganization in restricting rights of the holdefsClaims or interests under the Plan to only

those rights exclusively provided in the Plan ane provisions of the Confirmation Order. In
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other words, the rights explicitly granted to haklef Claims or interests under the Plan are the
only rights held by the holders of these Claimgterests.

2. The Releases

Paragraph 31 of the Confirmation Order provides:th

The respective affiliates, officers, directors, ref@lders, members,
representatives, attorneys, financial advisors, agdnts of the Debtorthe
Reorganized Debtor, have acted in good faith, aach eof those parties are
hereby forever released from and shall not bediablany holder of a Claim, or
other party with respect to any action, forebeagafrom action, decision, or
exercise of discretion taken from the Petition Daiethe Effective Date in
connection with (i) the operation of the Debtottloe Reorganized Debtor, (ii) the
proposal or implementation of any of the transadioprovided for, or
contemplated in, the Plan or the Plan Document§jipthe administration of the
Plan or the assets and property to be distributesiuant to the Plan and the Plan
Documents. Notwithstanding anything else contaiheckin, or in the Plan, the
exculpation provisions contained in Section 13.8efPlan and approved hereby
shall not act to exculpate Balaton Group, Inc., &blKubbernus, or Clear Sky
Management Inc. with respect to any claims of, deations, dealings or
relationships with Draco Capital, Inc., or ClearySkwvestments, L.P., their
investors and affiliates.

[Main Case Doc. No. 340, p. 8, 1 31].

Paragraph 31 of the Confirmation Order acts asmdirfg of fact that the “respective
affiliates, officers, directors, shareholders, memsb representatives, attorneys, financial
advisors, and agents of the Debtor, [and] the Reorgd Debtor” acted in good faith in a variety
of capacities pertaining to the bankruptcy of SkyPbetween the Petition Date and the
Effective Date. It also acts as a release fromlitgldor these parties for various aspects of thei
roles in the administration of SkyPort while in kauptcy.

Section 13.8 of the Plan, entitled “Exculpation;dyides that:

Neither the Debtor, the Insider released Partiesany of their respective present
members, officers, directors, or employees shalera incur any liability to any
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holder of a Claim or an Interest, or any other yant interest, or any of their
respective agents, employees, representativessadyiattorneys, or affiliates, or
any of their successors or assigns, for any achussion (specifically including
negligence and gross negligence) in connection, waflating to, or arising out of
the Chapter 11 Case, the formulation, negotiabonmplementation of the Plan,
the solicitation of acceptances of the Plan, thesytiof Confirmation of the Plan,
the Confirmation of the Plan, the consummatiorhefPlan, or the administration
of the Plan or the property to be distributed unther Plan, except for acts or
omissions not otherwise released and which areredhalt of fraud or willful
misconduct, and in all respects shall be entitbeesonably rely upon the advice
of counsel with respect to their duties and residarises under the Plan.

[Main Case Doc. No. 223, p. 22, 1 13.8]

Section 13.8 of the Plan works in conjunction witaragraph 31 of the Confirmation
Order, and although the language of the two promsiis not exactly the same, the releases
perform largely the same role. Section 13.8 actelkease various employees and agents from
liability for any role they played relating to Sky®'s bankruptcy.

Paragraph 32 of the Confirmation Order provides tha

Except as expressly set forth in the Modificatipaysuant to Section 13.7 of the

Plan, all officers, directors and professionalstted Debtor are hereby released

from any and all causes of actibeld by the Debtor. Notwithstanding anything

else contained herein, or in the Plan, the releasetined in Section 13.7 of the

Plan and approved hereby shall not act to releageclaims or causes of action

held by Draco Capital, Inc., Clear Sky Managembm,, Clear Sky Investments,

L.P., their investors, partners or affiliates agaiany person or entity other than

the Debtor and the Reorganized Debtor.

[Main Case Doc. No. 340, p. 9, 1 32] (emphasis djde
This is the paragraph of the Confirmation Ordet ties been the primary battleground of

the various parties to this dispute. Both sidesehassumed that it enjoins any derivative suits

brought by the shareholders of what was once Sky@oand so the arguments between the
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parties have largely turned on the single quesifomhether a cause of action the Plaintiffs have
brought is derivative or not.

The Court disagrees with this assumption. Parag8ptiearly releases claims “held by
the Debtor.” An analysis of the language of the f@oration Order and the Plan in the context
of the Effective Date of the Plan, and the datéhef merger between SkyComm and SkyPort,
leads this Court to conclude that Paragraph 3Zaseke only claims held by SkyPort, not any
claims held by SkyComm. Thus, the shareholders lofCBmm are not enjoined by the
Confirmation Order from bringing claims that beledgto SkyComm prior to its merger with
SkyPort pursuant to the Plan. The analysis thaisl¢tae Court to this conclusion follows below.

Paragraph 32 states that any causes of actionbyeltie “Debtor” are released. The
Confirmation Order incorporates the definitions tbe Plan:’ which defines “Debtor” as
meaning “SkyPort.” However, the Plan also defin@edrganized Debtor” as meaning “SkyPort
immediately after the Effective Date.” Thus, thdinidon of “Reorganized Debtor” makes a
temporal distinction which, because the canonsoagtuction require this Court to interpret its
orders in a way that would avoid making any languag the Confirmation Order mere
surplusage, compels this Court to interpret thentéddebtor” as pertaining to SkyPort prior to
the Effective Daté’ If the definition of “Debtor” were not to be lingitl in this manner, it would

render the term “Reorganized Debtor” superfluosstha term “Debtor” would refer to SkyPort

¥ Though the Confirmation Order does not explicittgite that it incorporates the definitions of thenPit uses the
defined terms from the Plan with a regularity timaticates that these terms are being incorporfitéain Case Doc.
No. 340].

2 Adams v. Adam®14 S.W.2d 856, 857 (Tex. Civ. App.—Waco 1948t vef'd n.r.e.) (‘However, if the language

used is ambiguous the judgment should be consasedwhole so as to give reasonable meaning aect &fall of
its terms and provisions.”).
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at any time before or after the Effective Date.sTmterpretation, that the “Debtor” and the
“Reorganized Debtor” represent SkyPort during disetime periods, is supported by frequent
reference to both terms in tandem throughout tla@m Bhd the Confirmation Ord&rSuch use
further supports this Court’s conclusions that ¢hésrms are used in the Plan and the
Confirmation Order to refer to different things amdoreover, that their meanings are exclusive
of each other. Thus, when paragraph 32 of the @uoafion Order states that the Debtor releases
a cause of action, it means that only a cause tidrateld by SkyPort, before or as of the
Effective Date of the Plan, is released.

SkyComm is formally recognized in the Plan as dearseparate entity from SkyPort by
its definition, which recognizes SkyComm as theO%0shareholder of the Debtd?’As such,
any reference in the Plan to the Debtor (definedSkgPort prior to the Effective Date) or
SkyPort doesiot include SkyComm. SkyComm, as a separate entity fsyPort, held its own
causes of action prior to the Effective Date whecluld have been brought as derivative claims
by its shareholders. SkyComm and SkyPort were nderge a single entity under the Plan, with
SkyPort as the surviving entity. This merger did accur until October 13, 2009.This date is
well after the Effective Date occurred on August 2809. Paragraph 32 of the Confirmation
Order became effective on the Effective Date ardaszd claims that SkyPort heteh the

Effective Date Stated differently, SkyComm did not merge withyBé&rt until well after

2L See, e.g.Confirmation Order paragraphs 31, 32 (seconceser), & 34; [Main Case Doc. No. 340]; Plan section
13.5 [Main Case Doc. No. 223].

%2 plan Section 2.1.44. [Main Case Doc. No. 340].

% [Main Case Doc. No. 388].

42



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 43 of 108

SkyPort’s release of claims occurred on the Effecibate—at the time of the merger, SkyPort
was no longer the “Debtor.” Paragraph 32 of the flGoation Order could no longer act to
cause SkyPort to release any causes of actionqtiread from SkyComm. As a result,
SkyComm'’s claims were not released, and SkyPdrtrstains any causes of action which were
held by SkyComm at the time of the mergferNotwithstanding any other legal barriers to the
former SkyComm Shareholders raising these causeastmin through a derivative suit (and, as
discussed below, this Court believes these barttefse substantial), the Confirmation Order
doesnot prevent these shareholders from raising claimghvhiere held by SkyComm prior to
the merger.

As a result, in determining which counts shoulddismissed with prejudice as enjoined
or otherwise restricted by the Confirmation Ordérs Court must determine: (1) whether the
cause of action is derivative or direct; and (Zh# cause of action is derivative, whether it was
held by SkyComm or SkyPort prior to the merger laise two entities. Only if the Count is
derivativeand it was held by SkyPort on or before the Effeciate will the claim be dismissed
with prejudice on the basis of the release requiseBaragraph 32 of the Confirmation Order.

Finally, Section 13.7 of the Plan, entitled “Reles5 provides that:

On the Effective Date and pursuant to Section 14)?3)(A) of the Bankruptcy

Code, the Debtor, and to the maximum extent pralioy the law, its agents,

release and forever discharge all claims, includiwats taken or omitted to be

taken in connection with or related to the formiglat preparation, dissemination,

implementation, confirmation or consummation of tRé&n, the Disclosure
Statement or any contract, instrument, releasetloercagreement or document

4 Section 5.01 of the Plan and Agreement of Mertges that “[SkyPort] shall possess all of the tsgprivileges,
powers and franchises [ ] of a public as [well el private nature, and shall be subject to &l ribstrictions,
disabilites and duties of SkyComm; and all rigipisyileges, powers and franchises of SkyComm, dhgraperty,
real, personal . . . as they were of SkyComm.” jMaase Doc. No. 388].
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created or entered into or any other act takemttled to be taken in connection
with the Plan or this case against the followinggtiher known or unknown:

13.7.1 Robert Kubbernus and Balaton Group, Inc. (“Insideleased Parties”), in
connection with any and all claims and causes tbma@rising on or before the
Confirmation Date that may be asserted by or oralbesf the Debtor or the
Bankruptcy Estate and/or on account of the DebfOs&se.

13.7.2 The release of these Insider Released Partiestshathnditioned upon the
occurrence of the Effective Date.

13.7.3 The Debtor’'s professionals will be released fromy and all claims and
liabilities other than willful misconduct or exceftte releases is [sic] otherwise
restricted by the Texas Disciplinary Rules of Pssfenal Conduct.

[Main Case Doc. No. 223, p. 22, 1 13.7].

The scope of these releases is limited to two geadlaims. The first group consists of
claims that: (1) are held by the Debtor and, to ekeent allowed by law, the agents of the
Debtor; (2) are against Kubbernus and Balatona(8%e before the Confirmation Date; and (4)
may be asserted by or on behalf of the Debtor @Bnkruptcy Estate and/or on account of the
Debtor's Case. The second group consists of cléiais (1) are held by the Debtor and, to the
extent allowed by law, the agents of the Debtod &) are against the Debtor’s professionals;
but (3) does not include claims for willful miscard or other claims restricted by the Texas
Disciplinary Rules of Professional Conduct.

The same temporal distinction made in Paragraptof3the Confirmation Order also
exists in Section 13.7 of the Plan. Because Sedli releases claims held by the Debtor,

Section 13.7 doesot release any claims held by SkyComm, which hadmaged with SkyPort

by the Effective Date of the PIan.

% As noted above, the Effective Date was Augus2PB9, whereas the merger took place several weghksdn
October 13, 2009.

44



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 45 of 108

D. Standards for Determining Whether a Claim is Deivative or Direct

1. Delaware Law: Th&ooleyStandard

“The derivative suit has been generally describedone of the most interesting and
ingenious of accountability mechanisms for largenfal organizations.’ It enables a stockholder
to bring suit on behalf of the corporation for hagdiome to the corporation. Because a derivative
suit is being brought on behalf of the corporatitime recovery, if any, must go to the
corporation. A stockholder who is directly injurdihwever, does retain the right to bring an
individual action for injuries affecting his or hkggal rights as a stock holder. Such a claim is
distinct from an injury caused to the corporatitena. In such individual suits, the recovery or
other relief flows directly to the stockholderstno the corporation.Tooley v. Donaldsorg45
A.2d 1031, 1036 (Del. Super. 2004). “Determiningetter an action is derivative or direct is
sometimes difficult and has many legal consequehteks

In an effort to ease the burden of courts thatngiteto differentiate derivative claims
from direct claims, the Supreme Court of Delawar@vigled that such “analysis must be based
solely on the following questions: Who suffered #tleged harm—the corporation or the suing
stockholder individually—and who would receive thenefit of the recovery or other remedy?”
Id. (“The decision whether a suit is direct or derivatimay be outcome-determinative.
Therefore, it is necessary that a standard tongjsish such actions be clear, simple and
consistently articulated and applied by our coQttd’he Supreme Court of Delaware made it
clear that its expression of the lawTinoleyis not to be considered a new standard, statiag th
“[tIhis simple analysis is well embedded in ourigprudence.”ld. Rather, this two-prong test

was delineated iffooley“because some cases have complicated it by iojecti the amorphous
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and confusing concept of ‘special injury” or “tipeoposition . . . that an action cannot be direct
if all stockholders are equally affected or unléss stockholder’s injury is separate and distinct
from that suffered by other stockholdersd. at 1036, 1039. The proper analysis does not
include these considerations, instead:

[A] court should look to the nature of the wrongldan whom the relief should go.

The stockholder’s claimed direct injury must bedapdndent of any alleged injury

to the corporation. The stockholder must demorestifzdt the duty breached was

owed to the stockholder and that he or she carapreithout showing an injury

to the corporation.
Id. at 1039. Thus, “in the context of a claim fordie of fiduciary duty,” the correct inquiry for
the first prong of the test will be: “[ljooking #@he body of the complaint and considering the
nature of the wrong alleged and the relief requidtas the plaintiff demonstrated that he or she
can prevail without showing an injury to the cogtaon?”Id. “The second prong of the analysis
should logically follow.”Id.

2. Texas Law

The standard for determining whether a claim isivdéve under Texas law was
articulated by the Supreme Court of TexadNimgate v. Hajdik 795 S.W. 2d 717, 719 (Tex.
1990). Stating that “a corporate stockholder camecbver damages personally for a wrong done
solely to the corporation, even though he may lpged by that wrong,” the Supreme Court of
Texas expanded on the nature of a derivative clander Texas law, quoting a previous case of
its own:

Ordinarily, the cause of action for injury to theoperty of a corporation, or the

impairment or destruction of its business, is wisie the corporation, as

distinguished from its stockholders, even thoughaly result indirectly in loss of

earnings to the stockholders. Generally, the imidial stockholders have no
separate and independent right of action for irpisuffered by the corporation
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which merely result in the depreciation of thewcdt This rule is based on the
principle that where such an injury occurs eachedt@der suffers relatively in
proportion to the number of shares he owns, antl edt be made whole if the
corporation obtains restitution or compensatiomfritie wrongdoer. Such action
must be brought by the corporation, not alone toicha multiplicity of suits by
the various stockholders and to bar a subsequénbyuhe corporation, but in
order that the damages so recovered may be awifablthe payment of the
corporation’s creditors, and for proportional disiitions to the stock holders as
dividends, or for such other purposes as the direchay lawfully determine.
Id. Though articulated differently from thBooley standard, the Texas standard for whether a
claim is derivative turns on the same facts asltteystandard. The relevant considerations are
which party suffered the harm and which party worddeive relief. Just as with thooley
standard, if a shareholder’s claim would requirgeanonstration of harm to the corporation in
order to succeed, it is a derivative claim.

E. The SkyComm Shareholders lack standing to bringa derivative claim asserting the
causes of action that once belonged to SkyComm.

As discussed in Sections C andsDpra neither the Confirmation Order nor the Plan
prevent the causes of action which were once hel@dyComm (and are now held by SkyPort)
from being assertedgssuming there are no other barriers to their assd¢ion. This Court
believes, however, that the SkyComm shareholdens mo& assert these causes of action on
behalf of SkyPorbecause they lack standing to do s@#s noted in Section B, the law of the
state of incorporation at the time a cause of actidses governs derivative claims as they
pertain to the internal affairs of the corporatidius, Delaware law is applied to determine
whether the SkyComm Shareholders have standingaiotan a derivative claim; and under

Delaware law, they have no standing.
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Under Delaware law, “a plaintiff loses standingnt@intain a derivative suit where the
corporation[ ] in which the plaintiff holds stockinerges with another companyAtk. Teacher
Ret. Sys. v. Caiaf®96 A.2d 321, 322-23 (Del. 2010). The two exae#ito this rule are: “(1)
where the merger itself is the subject of a clafrfraud; and (2) where the merger is in reality a
reorganization which does not affect plaintiff's mavship of the business enterpriseéwis v.
Anderson 477 A.2d 1040, 1046 n.10 (Del. 198#4xk. Teacher 996 A.2d at 322-23. In this
Chapter 11 case, the merger took place pursuanheoPlan. [Main Case Doc. No. 340].
Paragraph 31 of the Confirmation Order and Secfi@B of the Plan act to release the
“respective affiliates, officers, directors, shaskelers, members, representatives, attorneys,
financial advisors, and agents of the Debtor, teerBanized Debtor,”+e., Kubbernus and the
Balaton Group. These releases apply to activieésted to the bankruptcy of SkyPort between
the Petition Date and the Effective Date. Parag@bplof the Confirmation Order also operates
as a finding that these parties acted in good.fdittus, the first exception is not available to the
SkyComm Shareholder§&ee In re ChesnuB56 Fed. Appx. 732, 736 (5th Cir. 2008jti(g
Travelers Indem. Co. v. Bailel29 S.Ct. 2195, 2205) (“[O]nce the [prior] Ordeecbm final on
direct review . . . they became res judicata toptaies and those in privity with them, not only
as to every matter which was offered and receiveslistain or defeat the claim or demand, but
as to any other admissible matter which might haeen offered for that purpose.Republic
Supply v. ShoaB15 F.2d 1046, 1051 (5th Cir. 1987).

Nor is the second exception, which requires thattierger be in reality a reorganization
which does not affect the plaintiff's ownership tok business enterprise. Here, the Plaintiffs,

who were once shareholders in SkyComm, had theuityegnterests in the company
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extinguished pursuant to the merger under the BMain Case Doc. Nos. 340 & 388]. The
Plaintiffs’ ownership interest was therefore vemlrtainly affected. In sum, neither exception
applies to the general rule that a shareholder doesave standing to bring a derivative claim
post-merger.

F. Analysis of the Fifteen Counts Contained in th€etition

The Petition includes fifteen Counts seeking comspéon for alleged harms resulting
from a variety of activities related to SkyComm &ld/Port. The purpose of this section of the
Opinion is to perform a two-part analysis. FirdtistCourt will characterize each Count, or
portion of a Count when necessary, as direct astwrderivative actions against the Defendants.
Second, if a Count or portion of a Count is deteedito be derivative, this Court will determine
which entity it is being brought on behalf of—Sky@m, SkyPort, or ClearSI.

Once characterized, the Counts, or portions ofGbents where appropriate, will be
treated as follows: (1) derivative claims brought lwehalf of SkyPort will be dismissed with
prejudice as violating the Confirmation Order ahd Plan?’ (2) derivative claims brought on
behalf of SkyComm will be dismissed with prejudiee to the Plaintiffs’ lack of standing to
bring such a claim; (3) direct claims otherwiserbdrby the Confirmation Order and the Plan

will be dismissed with prejudice; (4) direct claimst barred by the Confirmation Order or the

%t is worth noting that the terms “derivative cta brought on behalf of SkyPort” and “derivativainis brought
on behalf of SkyComm” are simplified terms usedliig Court in the interest of clarity. The formefars to claims
which belonged to SkyPort prior to its merger witkyComm, including those claims belonging to SkyRaior to

SkyPort’s release of claims pursuant to the Cordtiom Order. The latter refers to claims which beked to
SkyComm prior to the same merger.

" For ease and clarity, Exhibit A attached to thisMrandum Opinion sets forth which claims are beémganded
to Texas state court, and which claims are beiamised with prejudice.
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Plan will be remanded to the Texas state court; (@hdlerivative claims brought on behalf of
ClearSky will be remanded to the Texas state cdurt.

The Petition itself characterizes the Counts asctlirflt also makes regular reference to
harms accruing to the shareholders and duties dwetthe Defendants to these shareholders.
However, simply including this language in the Ba&ti does not, by itself, make the claims
direct. Gatz v. PonsoldtNo. Civ.A. 174-N, 2004 WL 3029868 at *7 (Del. AKov. 5, 2004)
(“[E]ven afterTooley a claim is not ‘direct’ simply because it is pled that way. . . . Instead,
the court must look to all the facts of the commiaand determine for itself whether a direct
claims exists.”) (internal quotation marks omitteld) re Dexterity Surgical, In¢.365 B.R. 690,
697 (Bankr. S.D. Tex. 2007) (“It is a well accepfthciple that a direct and derivative action
may be maintained out of the same set of factse [plaintiff's] mere recognition of this
principle does not excuse it from proving thandividually suffered the alleged harm and that
any recovery would properly belong to [the plaiifitij. Fifth Circuit precedent also dictates that
this Court look at the substance of the Petitiord the nature of the wrongs alleged therein,
rather than the Plaintiffs’ characterizati@ee idat 701-02 (citincdArmstrong v. Capshaw, Goss
& Bowers 404 F.3d 933, 936 (5th Cir. 200%)tman v. Prudential-Bache Props., In611 A.2d
12, 15 (Del. Ch. 1992).

Thus, in order to determine whether a claim isaiogr derivative, the Court will look at

the substance of the Petition and the nature ofvloeigs alleged therein in order to determine

% Unlike derivative claims belonging to SkyPort @8kiyComm, the derivative claims of ClearSky arebared
from being brought because the Plan and the Coafiom Order do not prohibit such claims and, addéily,
ClearSky (unlike SkyComm) has never merged withFRky: Of course, there may be other reasons under
applicable law as to why ClearSky’s claims could m® brought, but those arguments are left fortaraday to
another forum.
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whether the Plaintiffs must show harm to one ofittvelved companies in order to prevail on a
Count or a portion of a Count.

1. Count One: Breach of Fiduciary Duties against@enturyTel Defendants on behalf of
the Original Shareholders and the Non-CenturyTdiddéure Holders

Count One, in relevant part, alleges that:

344. Each of the CenturyTel Directors, as directufrSkyComm and SkyPort
through November 2006, owed fiduciary duties to #mareholders of these
companies; these included a duty of due care ahdyeof loyalty.

345. CenturyTel, as a party in control of SkyCommd &kyPort, owed fiduciary
duties to the shareholders of these companiesydimg a duty of due care and a
duty of loyalty.

346. As outlined in [the] Petition, each of the @eyTel Defendants breached
their duties of loyalty and due care by not actingthe best interests of
SkyComm, SkyPort and their shareholders, but radb&ng in bad faith and for
their own personal and corporate interests.

347. CenturyTel and the CenturyTel Directors breddheir duties of loyalty and
due care and failed to act in good faith with resp® the shareholders of
SkyComm by:

(a) causing the CEO of SkyComm to report directty GenturyTel,
thereby usurping the authority of the SkyComm akgP®8rt's Board of
Directors;

(b) depriving the shareholders of their rights tartigipate in the
management of SkyComm,;

(c) depriving SkyComm of the ability to obtain areagth financing on
the best terms available to it;

(d) causing SkyPort to perform services for Cenfetywithout paying for
the same;

(e) causing CenturyTel to breach and SkyComm netforce agreements
whereby SkyComm was to perform services for Cefdtely
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(H managing SkyComm for the benefit of Century@et to the detriment
of its shareholders;

(9) grossly mismanaging SkyComm and SkyPort;

(h) not informing the Non-CenturyTel Directors thiagy were actively in
the process of seeking to sell SkyComm;

(i) not conducting proper due diligence on Kubberimuthe sale of their
controlling interest in SkyComm to him;

()) not making reasonable efforts to assure thatedtolders and investors
in SkyComm would not be harmed as a result of Ggmtl's disposition
of its controlling interest in SkyComm;

(k) selling control of SkyComm to Kubbernus despitear warnings of
the danger that he would loot SkyComm and defraudstors;

(I) making no effort to assure [sic] that SkyComraswobtaining the best
price and terms for the sale of shares in SkyComm;

(m) keeping the Non-CenturyTel Directors and shaldgrs in the dark
regarding the sale of the [Controlling Debenturesid issuance of
additional shares by SkyComm, and the negotiafiesding up to it;

(n) disregarding the best interest of SkyComm asidhareholders in the
negotiation of the sale of shares to Balaton an8l Birchasers;

(o) causing SkyPort to issue shares to Centuryfel @ Balaton for
inadequate consideration and at below fair markkte;

(p) actively colluding with Balaton and Kubbernus file false and
misleading applications and statements with the F8@d the Team
Telecom agencies of the United States governmerdanieffort to cause
the FCC to approve the transfer of control of SkyRmoBalaton.

(q) causing SkyComm to reimburse CenturyTel forletgal expenses in
Securing FCC and Team Telecom approval;

(r) causing SkyComm to agree that Balaton could gh@yconsideration
for the [Controlling] Debentures with SkyComm funds
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(s) permitting the conversion of Balaton indebtesdnt CenturyTel into
SkyComm indebtedness;

(t) failing to inform the Non-CenturyTel DirectorsSkyComm

shareholders and Non-CenturyTel Debenture Holdetiseocomplete and
the final terms of the transaction with Balaton;

(u) turning over control of SkyComm and SkyPort Balaton and

Kubbernus before obtaining the approval of the F&t the Team
Telecom agencies, and without any vote by the SkyGdoard,;

(v) conspiring with Kubbernus and Balaton to revieportion of the

[Controlling] Debentures after representing to tihNon-CenturyTel

Directors and SkyComm Shareholders that they wbeldand had been
fully converted; and

(w) selling control of SkyComm and SkyPort to atkyoand securities
fraudster.

i. Analysis ofParts (a), (b), (f), (I), (n), and (o) of Count One

Part (f) of Count One states that the CenturyTdebaants ran SkyComm and SkyPort
for CenturyTel's own benefit as if they were whetlwned subsidiaries. Implicit in this assertion
is the premise that running SkyComm and SkyPortGenturyTel’s benefit caused harm to
SkyComm and SkyPort. Such harm could arise if Sky@oor SkyPort was compelled to follow
a course of action which benefitted CenturyTelwas detrimental to SkyComm or SkyPort. For
the Plaintiffs to prove harm to themselves for sachact, they would have to show harm to
SkyComm or SkyPort, thus making such a claim déxigaTherefore, Part (f) of Count One is
derivative. Part (a) of Count One fits easily withthe allegations of Part (f), and so it too is
derivative. Part (a) of Count One alleges a saleotaginternal governance for CenturyTel's
benefit. The harm in this case is to SkyPort angC®knm because it is these entities’ proper

functioning which is being impeded. The sharehadeere only harmed to the extent that this
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resulted in mismanagement of either SkyComm or 8kyPor both. Therefore, Part (a) of
Count One is derivative.

Parts (n) & (0) of Count One constitute both dirdeims and derivative claims. Anytime
a corporation is compelled to issue stock for imgae@¢e compensation, that corporation suffers
harm by way of a reduction in its overall econowedtue.Gentile v. Rossett®06 A.2d 91, 99
(Del. 2006). When such diluting stock is issued@rsholders are usually only harmed indirectly
as a result of this reduction in the corporatioatnomic valueld. at 99-100 (noting that
generally claims of corporate overpayment whiclultesn shareholder dilution are derivative
claims because “any dilution in value of the cogbmn’s stock is merely the unavoidable result
(from an accounting standpoint) of the reductionafue of the entire corporate entity.”).

However, there is a species of stock issuancenfaddquate consideration that causes
direct harm to shareholders as wall. A diluting issuance of stock to the majority stteslder
shifts voting power from the minority shareholdessghe majority shareholdegee Feldman v.
Cutaia 951 A.2d 727, 732 (Del. 2008%entile 906 A.2d at 99-100 (Del. 2006). When a
majority shareholder compels a company to issugidg stock, part of the voting power of the
minority shareholder block is extracted and tramefe from the minority to the majority. This
extraction constitutes a direct harm to the miyahareholderdd. Here, Parts (n) & (o) allege
that the CenturyTel Defendants played a role insanance of stock to Balaton for inadequate
consideration. Balaton is not alleged to have lmeontrolling shareholder at the time, but it is
alleged to have had control of SkyComm and SkyRoits role as holder of the Controlling
Debentures. As such, this Court concludes thatcaddly, the harm which flows from such an

action is analogous and the shareholders of SkyCdrave allegedly suffered a direct harm
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from the extraction of their voting power. Accorgiy, Parts (n) and (o) are both direct and
derivative.

Pursuant to these principles, Part (I) of Count 8 derivative with respect to any
issuance of stock for inadequate considerationwaatnot to a controlling entity, and both direct
and derivative with respect to any issuance ofkstocinadequate consideration to a controlling
entity.

Part (b) of Count One is only derivative. Partgpgcifically alleges that the shareholders
lost their rights to manage SkyComm and SkyPorbkirg to the body of the Petition, the basis
for this allegation must be that the CenturyTel ddefants controlled SkyComm and excluded
the shareholder-elected directors from the redulactions of the company. As discussed before
with respect to Part (a) of Count One, interfereatcthis sort with the internal governance of a
company will result in a direct harm to the compangt the shareholders. However, the
Plaintiffs couch this part in terms meant to intkcéhat they suffered from “their” directors
being frozen-out. Fundamentally, then, Part (lgnsallegation that the SkyComm Shareholders
suffered ade factoloss of voting rights in the corporation because $pecific directors which
the shareholders elected were not involved in trenagement of SkyComm or SkyPort.
However, the facts alleged by the Plaintiffs aréfedent and do not constitute the same
extraction of voting power recognizedkeldmanandGentile

Here, the Plaintiffs do not allege that they lostgmrtional voting power, or that they
were not able to vote for the directors of SkyConfiimus, the shareholders of SkyComm did not
experience a reduction of the voting power of tishiares as defined eldmanand Gentile.

Nor do the Plaintiffs allege that they were unatoleslect their four directors as set out by the
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debenture agreement with CenturyTel, so they ceytarere able to exercise their voting power
pursuant to the documents organizing SkyComm. Taeetiolder power to elect directors is not
a guarantee that shareholders will always get tivaly in the management of the business.
Moreover, the Plaintiffs have a serious problemolefthem if seeking to show that the
Kubbernus Defendants’ control of SkyComm and SkyBsenfranchised the shareholders. This
control was given to the holders of the Controllibgbentures freely by SkyComm under a
board entirely elected by shareholders, some ofmwvace Plaintiffs in this suit. Under the terms
of the Controlling Debentures, the holder of thentCalling Debentures has the authority to
appoint half of the directors of SkyComm and hdlustie-breaking vote in case of a dead-lock.
It was this transaction that ceded control of Sky@o and SkyPort to the holder of the
Controlling Debentures. Under these circumstanttes,SkyComm shareholders cannot later
come to court and complain of some direct injury theeir ability to participate in the
management of SkyComm or SkyPort arising from that@lling Debentures holders’ exercise
of this control. Thus, the Plaintiffs’ claims based Part (b) of Count 1 are derivative claims
brought in the right of both SkyComm and SkyPorho3e claims brought on behalf of
SkyComm are dismissed with prejudice because thiati?fs lack standing to bring such claims
after the merger of SkyComm and SkyPort. Thosemdabrought on behalf of SkyPort are
dismissed with prejudice because they are barréddonfirmation Order.

In sum, for the reasons discussed above, Partan@)f) of Count One are derivative
claims. Part (f) is brought on behalf of SkyComndaaccordingly, will be dismissed with
prejudice because the Plaintiffs lack standingrdfte merger of SkyComm and SkyPort. Part (a)

is brought on behalf of SkyComm and SkyPort. Acowgly, Part (a) will be dismissed with
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prejudice with respect to SkyPort because it veddhe Confirmation Order, and with respect to
SkyComm because the Plaintiffs do not have standirfyying such a claim. Part (b) of Count
One is entirely derivative, brought in the right lmfth SkyComm and SkyPort, and will be
dismissed with prejudice because respectively, Rlantiffs lack standing and it violates the
Confirmation Order. The derivative aspect of P&rtof Count one is brought on behalf of
SkyComm and will be dismissed with prejudice fartklaf standing. The direct aspects of Part
() will be remanded to the Texas state court.$@rt and (o) of Count One have both derivative
and direct aspects. The derivative aspect is bitoaghehalf of SkyComm and will be dismissed
with prejudice because the Plaintiffs lack standmgring such a claim. The direct claim will be
remanded to the Texas state court.
ii. Analysis of Parts (c)-(e), (g), (m), (p)-(s), ang-(w) of Count One

Parts (c)-(e), (g), (m), (p)-(s), and (u)-(w) obuht One all allege harms only to
SkyComm or SkyPort. As a result, these Parts drdeaivative claims. Parts (d) and (p) are
derivative claims brought solely on behalf of SkgtPAccordingly, these Parts will be dismissed
with prejudice because they violate the Confirnmatiarder and the Plan. Parts (e), (m), (q), (1),
(s), and (v) are derivative claims brought soletlybehalf of SkyComm. Accordingly, they will
be dismissed with prejudice on the basis that thenfiffs do not have standing to bring these
claims after the merger of SkyComm and SkyPorttsP@r), (g), (u) and (w) are derivative
claims brought on behalf of both SkyComm and SkyHKice., both SkyComm and SkyPort
suffered harm based on these allegations). Accgiyithe claims brought on behalf of SkyPort
are dismissed with prejudice because they violaeQonfirmation Order and the Plan, and the

claims brought on behalf of SkyComm and SkyPortdisenissed with prejudice on the basis
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that the Plaintiffs either lack standing to bringcls claims or are barred by the Confirmation
Order from bringing such claims.
iii. Analysis ofParts (h)-(k) and (t) of Count One

Parts (h)-(k) and (t) of Count One all concern tsignment of the Controlling
Debentures to Balaton. These Parts are all clairadigated on an assumption that Balaton
harmed the Plaintiffs during its ownership of then@olling Debentures. Balaton is only alleged
to have caused direct harms to the Original Shadeh®in two claims: the oppression claim and
claims related to a diluting issuance of stock tmatrolling entity. These claims provide a basis
for the Original Shareholders to prove their breatchduciary duty claim without demonstrating
harm to either SkyComm or SkyPort. Accordingly,tBdh)-(k) and (t) of Count One are direct
claims and will be remanded to the Texas statetcour

2. Count Two: Breach of Fiduciary Duties Against #ubbernus Defendants

Count Two, in relevant part, alleges that:

355. Kubbernus, as a director of SkyComm and Skyfiran November 2006 on,
owed fiduciary duties to the shareholders of tr@sapanies, including Plaintiffs;
these included a duty of due care and a duty d@itgy

356. The Kubbernus Defendants, as parties in cootr8kyComm and SkyPort,
owed fiduciary duties to the shareholders of thmsapanies, including Plaintiffs,
including a duty of due care and a duty of loyalty.

357. As outlined in this Petition, the Kubbernudddelants breached their duties
of loyalty and due care by not acting in the bestrest of SkyComm, SkyPort

and their shareholders, but rather acting in b&tt fand for their own personal

and corporate interests.

358. The Kubbernus Defendants breached their dotiksyalty and due care and
did not act in good faith with respect to the shatders of SkyComm by:
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(a) takingde factocontrol of SkyPort without FCC and Team Telecom
approval, but with the active collusion and suppairtthe CenturyTel
Defendants;

(b) actively colluding with CenturyTel and the CenyfTel Directors to file
false and misleading applications and statementls the FCC and the
Team Telecom agencies of the United States goverinmrean effort to
cause the FCC to approve to the transfer of comfolSkyPort to
Kubbernus and Balaton;

(c) repeatedly filing false and misleading appima$ and statements with
the FCC and the Team Telecom agencies in an e¢ffaause the FCC to
approve the transfer of control of SkyPort to Kuinlos and Balaton;

(d) misrepresenting to the shareholders of SkyCatmat the FCC and
team Telecom approvals had been duly and propétbired,;

(e) fraudulently diverting ClearSky’s interest iky€omm to Balaton;

() failing to issue share certificates to the Aduhal Investors despite
repeated requests that they do so;

(g) failing to properly record all of the sharehaisl of SkyComm on the
books and records of the corporation;

(h) diluting the SkyComm Shareholders for inadequaind/or no
consideration;

(i) causing SkyComm to issue shares to Balaton@eaturyTel without
adequate and/or no consideration

(j) falsely asserting that debts of Balaton and berus were debts of
SkyComm;

(k) diverting funds from SkyComm and SkyPort, antappropriating
and converting assets of those entities;

() failing to account for the funds invested iny&lomm and SkyPort;
(m) collecting unjustified and excessive fees fiskyComm);

(n) managing SkyComm and SkyPort for their own f[ierand to the
detriment of the SkyComm shareholders;
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(o) grossly mismanaging SkyComm and SkyPort, wéitkless disregard
for the interests of SkyComm and SkyPort;

(p) conspiring with CenturyTel to “revive” $2.5 ridn of converted and
cancelled debentures;

(q) not representing the interests of the sharemslto whom the [sic]
owed fiduciary duties, in the 2008 Chapter 11 Case;

(r) acting to deprive the shareholders of theietest in SkyComm and
taking 100% of the equity in SkyComm for Balatongddsic]

(s) falsely asserting that Balaton was a credit@kyComm;

(t) falsely asserting that CenturyTel was a credifdcSkyComm; and

(u) making numerous other false and misleadingestants to the

bankruptcy court in order to acquire 100% ownergifilskyComm and

SkyPort_ and to deprive the shareholders of theterasts in the

corporations.

i. Analysis of Parts (a)-(d) of Count 2

In Parts (a)-(d) of Count 2, the Plaintiffs alleti@t the Kubbernus Defendants made

misrepresentations to the FCC and the Plaintiffgamging the FCC disclosures. Part (a) is
derivative because the harm from Balaton allegatingde factocontrol of SkyComm prior to
FCC approval is solely to SkyComm and SkyPort. ¢} and (c) are derivative because the
consequences of these misrepresentations to thewe@ be some form of sanction against
SkyComm or SkyPort. For reasons explaimgta in Counts 7 and 9, Part (d) of Count 2 is
derivative to the extent that the Plaintiffs allabat these representations or omissions caused
them to maintain their investments in SkyComm ceaf$ky, and it is direct to the extent that

the Plaintiffs allege that they were induced to emak investment due to the misrepresentations.

See Smith v. Waste Mgmt., |n#07 F.3d 381, 384-85 (5th Cir. 2008);re Enron Corp. Sec.,
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Derivative & “ERISA” Litig., No. MSL-1446, 2005 WL 2230169, at *3 (S.D. TexpBel2,
2005).
ii. Analysis of Part (e) of Count 2
Only the ClearSky Investors have a claim under Rgriof Count 2, and this claim is
derivative on behalf of ClearSky. In order for tGeearSky Investors to demonstrate that they
were harmed as a result of the alleged fraudulemtrsion of ClearSky’s interest in SkyComm
to Balaton, they would necessarily need to dematestrarm to ClearSky. As a result, Part (f) is
derivative on behalf of ClearSky and will be remeaido the Texas state cofitt.
iii. Analysis of Part (f) of Count 2
Only the Additional Investors have a claim undertRg of Count 2, and it is entirely
direct. The Additional Investors do not need to dastrate harm to either SkyComm or SkyPort
to demonstrate that they were harmed by not raugishare certificates. As a result, Part (g) of
Count 2 is direct and will be remanded to the Testate court.
iv. Analysis of Part (g) of Count 2
Part (g) of Count 2 is direct. In order to demoastr harm, the Plaintiffs could
demonstrate that the rights of the shareholders Wwexached by the failure to properly record all
of the shareholders of SkyComm on the books andrdscof the corporation without
demonstrating any sort of harm to the company. fbee Part (g) of Count 2 is direct and will

be remanded to the Texas state court.

2 As already noted in footnote 27, unlike derivatilaims belonging to SkyPort and SkyComm, the deive
claims of ClearSky are not barred from being braumgtause the Plan and the Confirmation Order dgruhibit
such claims and, additionally, ClearSky (unlike Skynm) has never merged with SkyPort. Of courseeth®my be
other reasons under applicable law as to why Clges<laims could not be brought, but those argusane left
for another day to another forum.
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v. Analysis of Part (h) of Count 2

Part (h) of Count 2 alleges a breach of fiducianyydagainst the Kubbernus Defendants
for “diluting the SkyComm Shareholders for inadeguand/or no consideration.” Just as is the
case with Part (I) of Count One, this Part is kbditlect and derivative as it applies to an issuance
of stock to a controlling entity, but is solely d&tive with respect to any issuance of stock to a
non-controlling entitySee Gentile906 A.2d at 99-100 (Del. 2006Accordingly, the result of
this Court's analysis is the same, as well. To ¢éxéent that the Plaintiffs assert that the
Kubbernus Defendants merely caused the dilutionth&ir SkyComm stock without the
extraction of economic and voting power from thaimtiffs, the Plaintiffs assert a derivative
claim on behalf of SkyComm; and this claim is dissaid with prejudice because the Plaintiffs
lack standing to bring such a claim after the meaj&SkyComm and SkyPort. To the extent that
the Plaintiffs assert that the Kubbernus Defendamntsacted economic and voting power by
causing SkyComm to issue stock to Balaton (a ctimgoentity) for inadequate consideration,
the Plaintiffs assert a direct claim; and thisrolé remanded to the Texas state court.

vi. Analysis of Parts (i)-(k), and (I)-(p) of Count 2

Parts (i)-(k) and (I)-(p) of Count 2 all allege her only to SkyPort or SkyComm. As a
result, they are all derivative claims. Parts Ki)-@nd (1)-(p) all assert derivative claims on akh
of SkyComm and will be dismissed with prejudice duese the Plaintiffs lack standing to bring
such claims after the SkyComm and SkyPort mergetsHk), (1), (n), and (o) are also derivative
claims brought on behalf of SkyPort which will berdissed with prejudice because they violate

the Confirmation Order.
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vii. Analysis of Parts (q)-(u) of Count 2
Parts (g)-(u) of Count 2 are barred by the ConftromaOrder and the Plan because they
are based on acts or omissions by the Kubbernusnbeahts during the pendency of SkyPort’s
2008 bankruptcy case. Accordingly, Parts (q)-(U) me dismissed with prejudice.

3. Analysis of Count Three: Breach of Fiduciary Duties against #bbernus
Defendants and Wilson Vukelich on behalf of theaElgky Investord

Count Three, in relevant part, alleges that:

363. The Kubbernus Defendants as parties in coafrGlearSky, owed fiduciary
duties to the members of ClearSky, including a dftylue care and a duty of
loyalty.

364. Wilson Vukelich invited reliance on the pairtlee ClearSky Investors and
therefore owed a duty of due care to the Clear8kgdtors.

365. As outlined in this Petition, the Kubbernudddelants breached their duties
of loyalty and due care by not acting in the besérests of ClearSky and its
members, but rather acting in bad faith and foir thn personal interests.

366. The Kubbernus Defendants breached their dotiksyalty and due care and
did not act in good faith with respect to the merslmé ClearSky by:

(a) failing to obtain FCC and Team Telecom apprewail ClearSky’'s
controlling interest in SkyComm;

(b) closing the acquisition of control of SkyComm Balaton and not
ClearSky;

(c) fraudulently diverting ClearSky’s interest iky&omm to Balaton;
(d) making numerous false and misleading statementihe ClearSky

Investors about the status of their investments aodfirming their
ownership of the controlling interest in SkyComm;

3% As already noted previously in this Memorandumr@pi, the Wilson Vukelich LLP law firm has filedsiown
separate motion to dismiss based primarily upok t#cpersonal jurisdiction, and this Court is isgyia separate
order on this particular motion. Nevertheless, bseathe Petition makes allegations against thedwildukelich
LLP law firm, and because these allegations ark tieallegations against other Defendants, the tQuegessarily
must analyze the claims that are brought colleltimgainst both the law firm and the other defenslan

63



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 64 of 108

(e) diverting funds from ClearSKky;
(f) collecting unjustified and excessive fees fr@hearSky;

(g) not representing the interests of ClearSky #edClearSky Investors
in the 2008 Chapter 11 Case;

(h) falsely asserting in the 2008 Chapter 11 cas¢ ClearSky had no
interest in SkyComm;

(i) making numerous other false and misleading estents to the
bankruptcy court in order to deprive the ClearSkyektors of the value of
their investments;

(j) acting to deprive the ClearSky Investors ofitheterests in SkyComm
and taking 100% of the equity in SkyComm for Batatand

(k) acting exclusively in their own best interestad not in the interests of
ClearSky or its members.

() grossly mismanaging ClearSky in reckless diarddor the interests of
ClearSky Investors.

367. As outlined in this Petition, Wilson Vukelidlteached their duties of due

care by not acting in the best interests of Clear&kd its members, but rather

acting in bad faith and for their own personal rests. Wilson Vukelich

knowingly participated in the breaches of fiduciatyties committed by the

Kubbernus Defendants.

Count Three of the petition is entirely direct untleth Delaware and Texas law. Indeed,
in the allegations contained in Count Three, thea€ISky Investors never obtained shares in
SkyComm or SkyPort. Nor does it appear from thegaltions in the Petition that the ClearSky
Investors had any formal relationship with SkyConamd SkyPort which would cause the
ClearSky Investors to be harmed by a harm accrtongither company. Instead, the harms

complained of by the ClearSky Investors are linteedepresentations made in conjunction with

the sale and purchase of equity in ClearSky. Thasause the harms alleged by the Clear Sky
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Investors could not be the result of a reductiothmvalue of shares in SkyComm and SkyPort,
the claims seeking to redress these alleged haamsot be derivative in nature. They are
therefore direct.

However, Parts (g)-(i) of Count 3—although diredaims—are based on acts or
omissions by the Kubbernus Defendants during thedgecy of SkyPort's 2008 bankruptcy.
Parts (g)-(i) are thus barred by the Confirmatioded and will be dismissed with prejudice. The
remaining parts are not barred and will be remanidede Texas state court.

4. Analysis of Count Four: Breach of Fiduciary Dutaegminst Wilson Vukelich on behalf
of all of the ClearSky Investots

Count Four, in relevant part, alleges that:

371. Wilson Vukelich acted as a trustee of the fumtvested by the ClearSky
Investors in ClearSky, and as such was in a fidycralationship with the
ClearSky Investors and the Additional Investors.

372. Wilson Vukelich breached the fiduciary dutiesowed to the ClearSky
Investors by:

(a) failing to assure that the ClearSky Investdrsinds were expended in
accordance with the terns of the ClearSky LPA aleduGSky IM;

(b) failing to assure that the ClearSky Investdigids were used to
acquire good title to the interests ClearSky wastled to under the
ClearSky IM and the ClearSky LPA;

(c) failing to ensure that the ClearSky Investdtsids, which it held in
escrow, were properly disbursed;

(d) allowing Kubbernus to comingle and use [thegdEky Investors’
funds to pay expenses that were not obligatior@ledrSky; and

31 Seesupranote 27.
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(e) billing ClearSky excessive legal fees and mgliClearSky for work
that was not properly attributable to ClearSky anlfecting the same out
of the ClearSky Investor[s’] funds.

As with Count Three, Count Four is entirely diregll harms alleged by the ClearSky
Investors stem from the sale and purchase of equiBlearSky. Because the ClearSky Investors
allege that neither they, nor ClearSky, ever reapiany interest in either SkyComm or SkyPort,
their alleged harms cannot flow from any harmsh&se companies or from the devaluation of
stock held in these companies. Therefore, thesmglare direct claims which will be remanded

to the Texas state court.

5. Analysis of Count Five: Oppression aqgainst tlemtGryTel Defendants on behalf of
the Original Shareholders and the Non-CenturyTdiddéure Holders

Count 5, in relevant part, alleges that:

377. Each of the Original Shareholders is and leas la shareholder indirectly in
SkyPort, a closely-held Texas corporation.

378. Each of the Non-CenturyTel Debenture Holdeuxs the right to convert their
debentures into indirect share ownership in SkyPort

379. Each of the CenturyTel Defendants exercisedralbover SkyPort from
approximately the end of 2002 through November0®62

380. Each of the CenturyTel Defendants, as a pargontrol of SkyPort, was

prohibited from acting illegally, oppressively orafidulently towards the

shareholders, substantially defeating their redsienaxpectations, acting in a
burdensome, harsh or wrongful manner[,] acting wittack of probity and fair

dealing in the company’s affairs to the prejudidethee other shareholders, or
visibly departing from the standards of fair deglon which every shareholder is
entitled to rely.

381. As set forth in this Petition, each of the tDeyirel Defendants acted in an
illegal, oppressive and fraudulent manner towanésQriginal Shareholders.

382. Each of the CenturyTel Defendants acted tetriate the reasonable
expectations of the Original Shareholders.
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383. Each of the CenturyTel Defendants acted inueddnsome, harsh, and
wrongful manner, characterized by a lack of probayd fair dealing in
company’s affairs to the prejudice of the OrigiBhlareholders.

384. Each of the CenturyTel Defendants acted inaaner that was a visible

departure from the standards of fair dealing angbkation of fair play on which

each shareholder is entitled to rely.

385. The CenturyTel Defendants acted to depriveGtiginal Shareholders and

Non-CenturyTel Debenture Holders of the benefitd aights associated with

their stock ownership and entittements in SkyPartl d@heir participation in

SkyPort’s affairs, took benefits for CenturyTel tloe exclusion of the other

shareholders, wasted corporate assets and convertéukir own benefit to the

detriment of the other shareholders.

386. As a direct result of [the] CenturyTel Defenit$a oppressive conduct, the

Original Shareholders and Non-CenturyTel Debento&lers have lost the full

value of their interests in SkyPort.

No party has submitted a Delaware case evaluatingther a claim of oppression is
direct or derivative. Nor has this Court’s reseaohDelaware case law turned up any case
bearing directly on the proper characterizatiommbression claims. The case law on this cause
of action is sparse. Delaware counsverecognized oppression as a cause of action, lug ha
not expounded on the direct or derivative naturthese claims under Delaware |g5ee Litle v.
Waters Civ. A. No. 12155, 1992 WL 25758, at *7-8 (Delh.G~eb. 11, 1992) (“Defendants’
argument that the non-Delaware cases are distinglis because they relate to a statutory
dissolution procedure is unpersuasive. The cas#ressl what constitutes oppressive behavior to
minority shareholders. Since | am not aware of daWare case that has found oppressive
behavior, | look to decisions, such as these, hlaae found oppression for guidance.”) (citing

Gimpel v. Bolsteind7 N.Y.S.2d 1014, 1017 (N.Y. Sup. Ct. 1984)). Tlesest a Delaware court

has come to performing this evaluation isQmloff v. Shulmanwhere, in finding thates
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judicata barred certain of the plaintiffs’ claims withowtgard to whether these claims were
direct or derivative, the court observed th&ipel where the plaintiff had brought both
derivative claims and a statutory oppression ag¢ctgirongly suggests that oppression is an
individual claim under New York law.” No. 852-N, @0 WL 5750635, at * 8 (Del. Ch. Nov. 23,
2005). “But,” the court observed, “some of the pldis’ claims in the prior case seem to be
derivative in nature under Delaware law, allegimgcial mismanagement that would harm the
corporation as a whole, and for which the corporaghould be compensatedd:. Ultimately,
however, the court did not decide the issue of hérethe claim of oppression was direct,
derivative, or both; therefore, this Court can ataliye minimal guidance froi@rloff.

Applying Delaware law, the district court in the fitgern District of lllinois has provided
at least one data point for this Court to look égarding the characterization of oppression
claims. InMinor v, Albright the district court concluded that the plaintift¢aims of “waste and
misappropriation of corporate assets are harmsnsigéne corporation and must be brought
derivatively.” No. 01 C 4493, 2001 WL 1516729, &t(N.D. Ill. Nov. 28, 2001). However, the
court continued to say that:

The [defendants’] attempts to solicit additionakastors, which could have the

consequence of diluting plaintiffs’ shares, woulfitet all shareholders similarly.

But the complaint alleges that this was part otlaeme by the [defendants] to

freeze [the plaintiffs] out of the corporation.

Id. Concluding that such allegations are adequateise edirect claim, the district court stated
that:

Plaintiffs may not recover under these counts foeirt termination from

management. That is governed by their employmentracts. Nor may they

recover for harms to the corporation that affecarsholders generally. That
requires a derivative action. They do, howevertestadividual claims that the
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[defendants] attempted to freeze them out. Whatlaentiffs can prove a broad-
reaching attempt to exclude them is a questiorafmther day. For now, their
allegations suffice.
Id. Unfortunately,Minor pre-datesTooley and the district court explicitly relied on thew
defunct “special injury” rule as the basis for t@nclusion that the plaintiffs’ oppression claim
was directld. As a result, the persuasiveness of the distrigtttoreasoning irMinor is now
guestionable.

A survey of other jurisdictions yields two prevadi treatments of oppression claims.
Some jurisdictions treat these claims as inheredhtigct. Masinter v. Webco Cpl164 W.Va.
241, 255 (W. Va. 1980) (“We recognize, as have rothghorities that a suit for oppressive
conduct by an individual shareholder differs frontlerivative suit. In an oppression suit, the
shareholder is ordinarily seeking some type ofvidlial relief, whereas in a derivative suit he is
usually seeking relief on behalf of the corporatias well as other similarly situated
shareholders. In a given case, it is possible bttt causes of action may be utilized.”) (citing
Watson v. Buttan235 F.2d 235 (9th Cir. 1956kKirk v. First Nat'| Bank 439 F.Supp. 1141,
1148-49 (M.D. Ga. 1977).ydia E. Pinkham Med. Co. v. Ggv20 N.E.2d 482, 490 (Mass.
1939); Eckelkamp v. Diamongddnc., 432 S.W.2d 360 (Mo. App. 1968)). Other juristtins
have held that such a claim may be a direct ovdeve claim, but they qualify this conclusion
by stating that the nature of the allegations imedlin a claim for oppression will generally
make them at least partially direBee Minoy2001 WL 1516729, at *3.

Absent Delaware case law indicating that a clainomgfression is, by its very nature, a
direct claim, this Court cannot follow the lead sthtes which treat oppression claims as

inherently direct. The Courts of Delaware have madeear that plaintiffs should not be able to
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compel a characterization of their claims as dilbgcsimply pleading them as sucfooley 845
A.2d at 1036Gatz 2004 WL 3029868, at *7 (“[E]ven aft@iooley a claim is not ‘direct’ simply
because it is pleaded that way . . . . Instead¢ctiuet must look to all the facts of the complaint
and determine for itself whether a direct claimsexi’) (internal quotation marks omitted). A
conclusion that oppression claims are inherentheatli would have the effect of allowing
plaintiffs to plead their way into a direct clainy Including a claim of oppression in their
complaint. Thus, this Court will approach claims agpression as possibly being direct or
derivative based upon the teachingd obley The relevant question in the analysis, as with th
other causes of action raised by the PetitionCan the Plaintiffs prove a claim of oppression
without showing harm to SkyComm or SkyPort? Ifsitpossible for them to do so, their claim
will be direct. Otherwise, their claim will be desitive.

Under Delaware law, a party asserting oppressiostmeet one of two standards to
prevail, either: (1) the violation of the “reasdm@ expectations’ of the minority,” where “[t]he
reasonable expectations are the spoken and unspokienstandings on which the founders of a
venture rely when commencing a venture[]”; or (Burfdensome, harsh and wrongful conduct; a
lack of probity and fair dealing in the affairs afcompany to the prejudice of some of its
members; or a visible departure from the standafdsir dealing, and a violation of fair play on
which every shareholder who entrusts his money ¢orapany is entitled to relylitle, 1992
WL 25758, at * 7-8.

Tooleyteaches that a court must look to “the body ofdbmaplaint, and consider| ] the
nature of the wrong alleged and the relief request&ooley 845 A.2d at 1036 (quoting

Agostino v. HicksNo. Civ. A. 20020 NC, 2004 WL 443987, at *7 (D€h. March 11, 2004)).
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Count Five is not specific about the acts committigdthe CenturyTel Defendants which
constituted the oppression. Instead, Count 5 lgrgeiterates the standard for shareholder
oppression.

These generic factual allegations indicate thainf€® is direct. Paragraph 278 of the
Petition states that the CenturyTel Defendants wes@ved in the issuance of stock to Balaton,
a controlling entity, for inadequate consideratidhis factual allegation gives rise to a direct
claim and may serve as the basis for a court talade that oppression has occurred. Thus, in
theory, the Plaintiffs can demonstrate oppressiothout showing harm to SkyComm or
SkyPort. This is so even despite the fact thatQhginal Shareholders and the Non-CenturyTel
Debenture Holders seek the full value of their stagents in SkyComm. The harm the Plaintiffs
allege in this oppression claim is not the devatumabf their stock as a result of harms to the
company, but rather the extinguishing of their ktparsuant to the Plan as a culmination of the
alleged oppressive acts. This harm does not retjuerelemonstration of harm to the company.
As a result, this Court concludes that Count 5dérect claim and will therefore be remanded to
the Texas state court.

6. Analysis ofCount Six: Oppression against the Kubbernus Defaisdan behalf of all
the Plaintiffs

Count 6, in relevant part, alleges that:

389. Each of the Plaintiffs is a holder of an egjuiterest indirectly in SkyPort, a
closely-held Texas corporation.

390. Each of the Kubbernus Defendants exercisedratoover SkyPort from

approximately February 2006 through the date of #hetition. The Kubbernus
Defendants had a direct duty not to act illegadlypressively or fraudulently with
respect to the Plaintiffs.
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391. Each of the Kubbernus Defendants, as a pargontrol of SkyPort, was
prohibited from acting illegally, oppressively aga@idulently towards the indirect
shareholders in SkyPort, including Plaintiffs, dabsally defeating their
reasonable expectations, acting in a burdensomsh k@& wrongful manner|,]
acting with a lack of probity and fair dealing ihet company’s affairs to the
prejudice of the other shareholders, includingrRis, or visibly departing from
the standards of fair dealing on which every shaldgs [sic] is entitled to rely.

392. Each of the Kubbernus Defendants acted inpgmegsive manner towards
Plaintiffs.

393. Each of the Kubbernus Defendants acted totréiies the reasonable
expectations of Plaintiffs.

394. Each of the Kubbernus Defendants acted in rdebsome, harsh, and
wrongful manner, characterized by a lack of prolatyd fair dealing in [the]
company’s affairs to the prejudice of Plaintiffs.

395. Each of the Kubbernus Defendants acted in mnarathat was a visible
departure from the standards of fair dealing angbkation of fair play on which
each shareholder is entitled to rely.

396. The Kubbernus Defendants acted to depriventiffai of the benefits and

rights associated with their stock ownership in By and their participation in

SkyPort’s affairs, took benefits for Balaton andbkernus to the exclusion of the

other shareholders, including Plaintiffs, wasterpooate assets, and converted for

their own benefit to the detriment of the otherrghalders, including Plaintiffs.

397. The Kubbernus Defendants used SkyPort as ialedgb oppress Plaintiffs

and wrongfully deprive them of their interests ikySomm and SkyPort in

connection with the 2009 Chapter 11 Plan.

398. As a direct result of the Kubbernus Defendanfgpressive conduct,

Plaintiffs were harmed in an amount equal to tHevalue of their interests in

SkyPort.

As with Count 5 above, Count 6 is direct. The Kuiblne Defendants are also implicated
in the diluting issuance of stock to Balaton, whminstitutes both a direct and a derivative
claim. Thus, there is a basis for the Plaintiffsptevail on their suit without showing harm to

SkyPort or SkyComm. As a result, Count 6 is entitetect. However, Part 397 is based on acts,
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omissions, or bad-faith by the Kubbernus DefendantSkyPort’'s 2008 bankruptcy, which is
barred by the Confirmation Order and Plan. Accaglyinthe claims represented by Part 397 will
be dismissed with prejudice. The remainder of Cé&uwtll be remanded to the Texas state court.

7. Analysis of Count Seven: Common Law Fraud agailhgifdhe Defendants on behalf
of all of the Plaintiffs

Count 7, in relevant part, alleges that:

401. As described herein, Defendants made and d¢aosbe made numerous
material misrepresentations which[,] at the timeytivere made, they knew were
false and/or were made recklessly without knowlediethe truth. Such
statements were made with the intent that theehedrupon.

A. False and Misleading Statements re the FCC a&aanTTelecom Approvals

402. Such representations included numerous miyefase and misleading
statements to the FCC and Team Telecom agenciesilbb above, made in
order to induce their approval of the transfer afitcol of SkyComm to Balaton,
knowing that such approvals would be relied uporPgintiffs in their decision
to invest in and maintain their investments in Séyrn.

403. Such representations included numerous faldenasleading statements to
the shareholders and investors in SkyComm and Skgarincluding without

limitations that (a) SkyPort was in compliance widll FCC and other

governmental requirements for the transfer of adritr Balaton and Kubbernus,
and (b) the FCC and Team Telecom approvals of s$waisfer of control to

Balaton were obtained lawfully and in compliancehwihe FCC and Team
Telecom rules and regulations.

404. Defendants had actual knowledge that the QaigbBhareholders, Non-
CenturyTel Debenture Holders, ClearSky Investord @alditional Investors
would rely on such false and misleading statements.

405. Defendants had actual knowledge that theferais Balaton could not have
been completed without the FCC and Team Telecomahud properly approving
such transfer.

406. Defendants had actual knowledge that the @aigbhareholders and Non-
CenturyTel Debenture Holders would not have peedithe transfer to Balaton
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and Kubbernus without the transfer of control & #CC licenses being duly and
properly approved by the FCC and Team Telecom.

407. Defendants had actual knowledge that the Nemix@yTel Debenture
Holders would not have converted their debenturiésoat the transfer of control
of the FCC licenses being duly and properly appiolbg the FCC and Team
Telecom and without the conversion of all of thef@olling] Debentures.

408. Defendants had actual knowledge that the Slkgatnvestors would not
have invested their funds in ClearSky without ttamsfer of control of the FCC
licenses being duly and properly approved by th€ FC

409. Defendants had actual knowledge that the Axfdit Investors would not
have invested their funds in SkyComm without tlaensfer of control of the FCC
licenses being duly and properly approved by th€ FC

410. The Original Shareholders justifiably relied such statements to their
detriment. Had the SkyComm shareholders known that FCC and Team
Telecom had been obtained through fraudulent nriesemtations, they would
have exposed the same and thus, never have pefnsieh transfer to go
through.

411. The Non-CenturyTel Debenture Holders justlfiablied on such statements
to their detriment. Had the Non-CenturyTel Debeattiolders known that the
approval of the transfer of the SkyPort FCC licenkad been obtained through
fraudulent misrepresentations, they never havé fgeomitted the conversion of
their debentures to be consummated.

412. The ClearSky Investors and the Additional stees justifiably relied on
such statements to their detriment. Had such ioveginown that the approval of
the transfer of the SkyPort FCC licenses had bdxaireed through fraudulent
misrepresentation, they would never have investe@learSky and SkyComm,
respectively.

B. Misrepresentations to the ClearSky Investors
413. The Kubbernus Defendants, together with WiNakelich, made numerous
false and misleading representations and statementee ClearSky IM and
ClearSky LPA, including that

(a) ClearSky would acquire 133,000,000 shares ipyC8kim, at a

purchase price of $0.03 per share plus warrants a@mdadditional
133,000,000 shares in SkyComm for a total investragfi4 million;

74



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 75 of 108

(b) ClearSky would acquire the [Controlling] Dehamts, then in the face
amount of $20,596,000, for a purchase price of $iom and then
convert them into 108,000,000 shares of SkyComm;

(c) all told, ClearSky would, upon completion ok#le transactions, own
76% of SkyComm;

(d) they would then obtain approval from the FCCQ¢arSky as the
party in control of SkyPort; and

(e) the proceeds of the offering would be used dioly ClearSky's
purposes and benefit.

414. All of these representations were knowinglgdand misleading when made
and were intended to induce the ClearSky Investoisvest in ClearSky.

415. The Kubbernus Defendants and Wilson Vukeliled to disclose humerous
facts that were necessary to be disclosed to ntek€lkearSky IM and ClearSky
IPA not misleading; including that:

(a) the applications to the FCC and Team Telecothtde®n made in the
name of Balaton;

(b) Kubbernus was then involved in litigation witlue Star Petroleum
alleging fraud; and

(c) Kubbernus had recently been CEO of JAWS, a @mphat went out
of business and resulted in shareholder litigation.

416. This information was material to the Clear$kyestors’ decisions and was
required to be disclosed to make the offering damis truthful and not
misleading.

417. The ClearSky Investors justifiably relied oocls statements to their
detriment. Had the ClearSky Investors known thethtruegarding such
representation, they would never have investedearSky.

C. Misrepresentations to the Additional Investors

418. The Kubbernus Defendants and Wilson Vukelgbresented in the 2007
Offering Memorandum that:
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(a) FCC approval of the transfer of ownership te timew majority
owner” had been duly obtained; and

(b) the proceeds of the offering would be used dioly SkyComm’s
purposes and benefit.

419. All of these representations were knowinglisdawhen made and were
intended to induce the Additional Investors to stvi@ SkyComm.

420. The Kubbernus Defendants and Wilson Vukelaled to disclose numerous
material facts that were necessary to be disclaseshake the 2007 Offering
Memorandum not misleading, including that:

(a) ClearSky was the rightful owner of the majonfySkyComm’s shares;

(b) Balaton owed CenturyTel $3 million in paymeat the [Controlling]
Debentures;

(c) Kubbernus had been sued for failing to deligkares, fraud upon
shareholders and looting;

(d) the company Kubbernus had most recently beed 6f] JAWS, had
gone out of business and was the subject of shiaieshdigation; and

(e) Pouliot, who was listed as a director, actualigned more than 35% of
the equity in SkyComm through his company, Draco.

This information was material to the Additional &stors’ decisions and was
required to be disclosed to make the offering dcmisy truthful and not
misleading.

421. The Additional Investors justifiably relied cuch statements to their
detriment. Had the Additional Investors known theith regarding such
representation, they would never have investeckyCsmm.

D. The CenturyTel Defendants’ Participation

422. The CenturyTel Defendants, with intent to dexeor defraud and with

reckless disregard for the truth or the law worjaedtly with, conspired with and
assisted Kubbernus and Balaton in perpetrating tfaidulent scheme.
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423. The CenturyTel Defendants worked jointly witbnspired with and assisted
Kubbernus and Balaton in their fraudulent schemed misrepresentations,
including:

(a) the filing of fraudulent statements with the @nd Team Telecom
agencies;

(b) the obtaining of FCC and Team Telecom approuwélhe transfer of
control to Balaton based upon such false statements

(c) informing Plaintiffs that the FCC and Team Telm approvals had not
been duly and properly obtained;

(d) permitting SkyComm to operate with licensest tvare improperly
obtained and which were at a material risk of begmgninated upon the
FCC’'s and Team Telecom’s learning of the falsitytloé information
supplied them;

(e) accepting shares in SkyComm in return for dieat was not properly
SkyComm'’s;

(f) reviving $2.5 Million of previously convertecetientures;

(g) misrepresenting CenturyTel as being a secureditor of SkyPort in
the 2008 Chapter 11 case;

(h) not disclosing the interests of Pouliout anéat®ky in SkyComm in
the 2008 Chapter 11 case; and

(i) permitting its participation as a shareholdeiSkyComm to be used as
an endorsement of Balaton and Kubbernus.

424. The CenturyTel Defendants failed to informt {ls&c] FCC or Team Telecom

of the existence of the numerous non-U.S. invesgltewn on SkyPort's

bankruptcy schedules and failed to inform investar§SkyComm that the FCC

and Team Telecom Approvals had been obtained thréalge and misleading

statements and were in danger of being revoked.

Under Delaware law, the elements of common lawdrate: (1) a false representation,
usually one of fact, made by the defendant; (2) datendant's knowledge or belief that the

representation was false, or was made with reckiedifference to the truth; (3) an intent to
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induce the plaintiff to act or to refrain from awi (4) the plaintiff's action or inaction taken in
justifiable reliance upon the representation; a)ddamage to the plaintiff as a result of such
reliance.Stephenson v. Capano Dev., If62 A.2d 1069, 1074 (Del. 1983).

Under Texas law, the elements of common law franed @) a material representation
that was false made by the defendant; (2) the dafgnknew the representation was false or
made it recklessly as a positive assertion witteowyt knowledge of its truth; (3) the defendant
intended to induce the plaintiff to act upon thpresentation; and (4) the plaintiff actually and
justifiably relied upon the representation and ¢hgrsuffered injuryErnst & Young, L.L.P. v.
Pacific Mut. Life Ins. C9.51 S.W.3d 573, 577 (Tex. 2001).

Unsurprisingly, both Delaware and Texas law reqairdemonstration of harm to the
plaintiff. Each Plaintiff group has different ratatships to the Kubbernus Defendants, SkyPort,
and SkyComm. The various representations and remedures complained of in the Petition
affect each group in different ways. These relamps fundamentally affect whether an
assertion that the Defendants committed commorfriawd is direct or derivative.

The following excerpt from Count 7 provides the kiy determining which claims
contained in Count 7 are direct, and which clainesderivative:

402. Such representations included numerous miyefase and misleading

statements to the FCC and Team Telecom agenciesilbb above, made in

order to induce their approval of the transfer aftcol of SkyComm to Balaton,

knowing that such approvals would be relied uporPgintiffs in their decision
to invest in and maintain their investments in Séyrn.

410. The Original Shareholders justifiably relied such statements to their
detriment. Had the SkyComm shareholders known that FCC and Team
Telecom had been obtained through fraudulent nriesgmtations, they would
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have exposed the same and thus, never have pernsikeh transfer to go
through.

411. The Non-CenturyTel Debenture Holders justlfiakblied on such statements

to their detriment. Had the Non-CenturyTel Debeattiolders known that the

approval of the transfer of the SkyPort FCC licensad been obtained through

fraudulent misrepresentations, they never havé f@omitted the conversion of

their debentures to be consummated.

412. The ClearSky Investors and the Additional stees justifiably relied on

such statements to their detriment. Had such inveginown that the approval of

the transfer of the SkyPort FCC licenses had bdxaireed through fraudulent

misrepresentation, they would never have investe@learSky and SkyComm,

respectively’?

Delaware law indicates that a claim of fraud whioduces a shareholder to retain
ownership of stock is a derivative clailWaste Mgmt.407 F.3d at 384-89n re Enron Corp.,
2005 WL 2230169, at *3. This is because the ham dlecrues to the shareholder is simply the
devaluation of that shareholder’s stock when théhtbecomes publicly knowwWaste Mgmt.,
407 F.3d at 384-89n re Enron Corp. 2005 WL 2230169, at *3. The shareholder can only
demonstrate harm from a fraudulent misrepresemtadio omission in such a scenario by
demonstrating harm to the company which led to\ald@tion of the company’s stocWaste
Mgmt, 401 F.3d at 385Tooley instructs that such a harm gives rise to a deveatlaim.
Accordingly, any Plaintiff alleging harm from maaming an investment in SkyComm is raising
a derivative claim.

The allegations found in Paragraphs 402 and 410eflithe Petition indicate that the

ClearSky Investors and the Additional Investoregdl a direct claim for fraud because they

assert that they welieduced to make an investment rather thaaintain an investment. The

32 Similar allegations to the effect that the ClearSkvestors and the Additional Investors relied otmer
misrepresentations of the Defendants in making tiheestments can be found in Paragraphs 417 afidofizhe
Petition as well.
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Original Shareholders hold only a derivative cldmacause they were allegedly induced to
maintain their investment in SkyComm. Certain Delasvcases buttress this Court’s conclusion
that the Original Shareholders’ claims in Countd @erivative. These cases mandate that courts
not allow a direct claim to be transformed intoeaivhtive claim by artful pleadingsatz 2004
WL 3029868, at *7 (“[E]ven aftefFooley a claim is not ‘direct’ simply because it is pled that
way . . .. Instead, the court must look to all thets of the complaint and determine for itself
whether a direct claim exists.”) (internal quotatimarks omitted). If this sort of fraud claim was
not characterized as derivative, it would act #nsform any harm to a business that is not
subsequently communicated to all shareholdersardoect claim. Such a scenario would occur
so often as to render the distinction between déug claims and direct claims meaningless.
The vast majority of harms to a company would gige to direct claims by the shareholders for
fraud or negligent misrepresentation. Such a rasaitld undermine the structure of derivative
lawsuits under Delaware law. For this additionasen, this Court concludes that the Original
Shareholders’ claims under Count 7 are derivative.

Implicit in the allegations of the Plaintiff groupsther than the Original Shareholders—
is that none of these Plaintiff groups were alsmudiulently induced into maintaining these
investments. If such allegations were to be maley too would state derivative claims. In
summary, all Plaintiff groups other than the OraiShareholders allege direct claims related to
their purchase of investments in ClearSky or Sky@otdowever, to the extent these claims rely
on Paragraph 423(g) and (h), they are barred bedaase Parts of Count 7 are based on acts or
omissions of the CenturyTel Defendants during Skiy®@008 bankruptcy. As such, they are

dismissed with prejudice because they violate tha Bnd the Confirmation Order. The Original
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Shareholders, along with any other Plaintiff grotlgat alleges harm from maintaining its
investment in SkyComm, allege a derivative claimought in the right of SkyComm. Any of
these derivative claims, whether brought by thei@al Shareholders or another Plaintiff group,
are dismissed with prejudice because the Plairaffk standing to bring such a claim after the
merger of SkyComm and SkyPort.

8. Analysis of Count 8: Negligence against the CentahDefendants on behalf of the
ClearSky Investors and the Additional Investors

Count 8, in relevant part, alleges that:

431. The CenturyTel Defendants owed a duty to thiosemight foreseeably be
harmed by their actions to take such steps assmmahly prudent person would
take in similar circumstances to avoid such harmthers.

432. As previously stated, the CenturyTel Defenslamere under a heightened
duty of care because of the many danger signs ooingeKubbernus, including
that:
(a) Kubbernus had been accused on more than ormesioocof being a
stock fraudster and corporate looter;

(b) Kubbernus was not using his own funds to clitee acquisition of
control of SkyPort; but rather was relying excledw on funds raised
from investors;

(c) Kubbernus was not being truthful with the FQ@ &eam Telecom;

(d) Kubbernus was not being truthful with his owmrestors;

(e) Kubbernus was willing to issue SkyComm shacepday obligations
that were not SkyComm'’s, but rather CenturyTel’'8alaton’s; and

() Kubbernus was willing to “revive” debenturestaafthey had been
converted into shares.

433. The CenturyTel Defendants were obligated ke taasonably prudent steps

to assure that control of SkyComm would not beveedd to a stock fraudster and
looter.
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434. The CenturyTel Defendants knew that KubbeemgsBalaton were actively
selling direct and indirect ownership interests SkyComm to the ClearSky
Investors and the Additional Investors, and it Wwaseseeable that ClearSky
Investors and the Additional Investors would bethwy the sale of control of
SkyComm to a stock fraudster and looter.

435. The CenturyTel Defendants failed to take agsonably prudent steps to

prevent harm to the ClearSky Investors and the thaidil Investors in connection

with the CenturyTel Defendants’ sale of control SfyComm to Balaton and

Kubbernus

436. The CenturyTel Defendants were guilty of grasgligence in that they

acted with wanton disregard for the interests ef @learSky Investors and the

Additional Investors.

Count Eight of the Petition is entirely direct undeoth the Delaware and Texas
standards. The harm at issue in Count 8 is allegédve occurred to the ClearSky Investors and
Additional Investors through their purchase of stweents in ClearSky and SkyComm. Neither
Plaintiff group would need to demonstrate harm kea€Sky or SkyComm. Therefore, Count 8 is

entirely direct and will be remanded to the Texasescourt.

9. Analysis of Count Nine: Negligent Misrepreseigiat against the CenturyTel
Defendants on behalf of all the Plaintiffs

Count 9, in relevant part, alleges that:

440. As described in [the] Petition, the CenturyDelfendants made and caused
to be made numerous material misrepresentationts thvé intent that they be
relied upon.

441. The CenturyTel Defendants did not exerciseareable care or competence
in obtaining or communicating this information taintiffs.

442. As set forth in [the] Petition, the CenturyTBkfendants had actual
knowledge that the Original Shareholders, Non-Qgfitel Debenture Holders,
ClearSky Investors and Additional Investors woukdyron such false and
misleading statements.
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443. As set forth in [the] [P]etition, the Origin8hareholders, Non-CenturyTel
Debenture Holders, ClearSky Investors and Additiemaestors justifiably relied
on such statements to their detriment.

444, As a result of such reliance, Plaintiffs stgtefinancial injury equal to the
value of their entire investments in SkyComm.

Under Delaware law, the elements of negligent mpigsentation are: “(1) pecuniary
duty to provide accurate info[rmation], (2) the sgtgnhce of a ‘material misrepresentation,’ (3)
failure to exercise reasonable care in obtainingcammunicating the information, and (4)
pecuniary loss caused by reliance. Plaintiffs nusive that there was an actual material
misrepresentation, not one that ‘may’ have occuir€allagher v. E.l. Dupont DeNemours &
Co, No. 06C-12-188 WCC, 2010 WL 1854131, at *5 (D®lup. Ct. Apr. 30, 2010) (internal
citations omitted) (citing.undeen v. Pricewaterhousecoopers, |.IND. 04C-03-200 RRC, 2006
WL 2559855, at *6 (Del. Sup. Ct. Aug. 31, 2006)).

Under Texas law, the elements of negligent missaprtion are as described by the
Restatement (Second) of Torts § 58 Camish, Martin, Brown & Loeffler v. F.E. Appling
Interests 991 S.W.2d 787, 791 (Tex. 1999). The rule of Restatement requires: (1) one who,
in the course of his business, profession or enrmpémyt, or in any transaction in which he has a
pecuniary interest; (2) supplies false informati8); for the guidance of others in their business
transactions; (4) is subject to liability for pe@ny loss caused to them; (5) by their justifiable
reliance upon the information; (6) if he fails t@eecise reasonable care or competence in
obtaining or communicating the informatidd.

Unsurprisingly, both Delaware and Texas law reqairdemonstration of harm to the

plaintiff. Just as with Count 7, the key to the lggigs of Count 9 turns on the nature of the
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alleged harm that flows from the reliance of eatzirfiff group. As noted above, Delaware law
indicates that a misrepresentation which inducsekaseholder to retain ownership of stock is a
derivative claim, as the harm that accrues to tleeholder is simply the devaluation of that
shareholder’s stock when the truth becomes pubkalgwn. The shareholder can only show
harm from a fraudulent misrepresentation in suckcanario by demonstrating harm to the
company which led to a devaluation of the compasygk. Tooleyinstructs that such a harm
gives rise to a derivative claim. Accordingly, aRlaintiff alleging harm from maintaining an
investment in SkyComm is raising a derivative claim

Whereas Paragraphs 402 and 410-412 in Count 7 agelthether the alleged harm is
due to the making of an investment or the mainte@asf an investment, Paragraphs 443 and
444 in Count 9 do not. These Paragraphs state:

443. As set forth in [the] [P]etition, the Origin8hareholders, Non-CenturyTel

Debenture Holders, ClearSky Investors and Additiemaestors justifiably relied

on such statements to their detriment.

444, As a result of such reliance, Plaintiffs stgtefinancial injury equal to the
value of their entire investments in SkyComm.

Though these allegations are less specific thagetlo Count 7, the same rule applies.
The Original Shareholders, because they can omgrathat they retained their investments in
SkyComm, assert derivative claim&aste Mgmt.407 F.3d at 384-83n re Enron Corp2005
WL 2230169, at *3. Thus, these claims must be dised with prejudice.

All Plaintiffs, except for the Original Shareholdeassert a direct claim to the extent that
they allege that they were induced to make an inwest. To the extent that any of these

Plaintiffs also attempt to allege harm from the mbemance of investments in ClearSky or
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SkyComm, they assert a derivative claim. In summaitly Plaintiff groups other than the
Original Shareholders allege direct claims relatetheir purchase of investments in ClearSky or
SkyComm. The Original Shareholders, along with ather Plaintiff group that alleges harm
from maintaining an investment in ClearSky or Sky@o, allege a derivative claim.

The direct claims asserted in Count 9 will be redeshto the Texas state court. The
claims of the ClearSky Investors, to the exteny thiegue that they were harmed by maintaining
their investments based on a misrepresentation,darwative claims brought on behalf of
ClearSky and will be remanded to the Texas statetcdAll claims under Count 9 by any
Plaintiff group that asserts harm from the mainteea of an investment based on a
misrepresentation are derivative claims broughtbehalf of SkyComm; these claims will be
dismissed with prejudice, as these Plaintiffs dohave standing to bring such claims after the
merger of SkyComm and SkyPort.

10. Analysis of Count Ten: Violations of the Tex8ecurities Act against all of the

Defendants on behalf of the Non-CenturyTel Debentmlders, the ClearSky Investors,
and the Additional Investors

Count Ten, in relevant part, alleges that:
450. SkyComm is an issuer of securities in theeStailexas.

451. The Kubbernus Defendants offered for salesmid securities from within
the State of Texas.

452. CenturyTel, the CenturyTel Directors and Wilsdukelich aided and
abetted the sale of securities of SkyComm and Slgafrom the State of Texas

3 Once again, unlike derivative claims belongingigPort and SkyComm, the derivative claims of €&y are
not barred from being brought because the PlanthadConfirmation Order do not prohibit such claiarsd,

additionally, ClearSky (unlike SkyComm) has nevesrged with SkyPort. Of course, there may be otkasons
under applicable law as to why ClearSky’s claimsldaot be brought, but those arguments are lefafmther day
to another forumSeesupranote 27.

85



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 86 of 108

453. As described herein, the Kubbernus Defendaolsted the Texas Securities
Act, Tex. Rev. Civ. Stat. Ann. Art. 581-33A(2) amdx. Rev. Civ. Stat. Ann. Art.
581-33F(2), by offering and selling securities ikySomm, and as controlling
persons of SkyComm, by means of untrue statemehtsaberial facts and
omissions to state material facts necessary inrdodmake the statements made,
in the light of the circumstances under which taey made, not misleading.

454. As described herein, the CenturyTel Defendamd Wilson Vukelich
violated the Texas Securities Act, Tex. Rev. CitatSAnn. Art. 581-33F(2), by
directly or indirectly, with intent to deceive oefdaud and with reckless disregard
for the truth or the law aided and gave substaissistance in the issuance of
securities by SkyComm and sale of such securityeBddaton and Kubbernus in
the State of Texas.

455. As set forth in [the] Petition, the CenturyTeefendants and Wilson

Vukelich were fully aware of the Kubbernus Defertdaimproper activities and

of their role in the fraudulent scheme and acts.

456. The CenturyTel Defendants and Wilson Vukeliehdered assistance to

Balaton and Kubbernus in the face of a perceivekl that its assistance would

facilitate untruthfulness and illegal activity dyet Kubbernus Defendants

457. The CenturyTel Defendants and Wilson Vukelitended to deceive the

Non-CenturyTel Debenture Holders, ClearSky Investand Additional Investors

and/or acted with reckless disregard for the taftithe Kubbernus Defendants’

misrepresentations.

Count Ten of the petition is entirely direct un@eth the Delaware and Texas standards.
These allegations pertain specifically to the sdlsecurities to the ClearSky Investors and the
Non-CenturyTel Debenture Holders and the harms float therefrom. These claims do not
require a demonstration of harm to ClearSky or Skg@ in order to demonstrate violations of
the Texas Securities Act. The Plaintiffs cite TRev. Civ. Stat. Ann. Art. 581-33A(2) & 581-
33F(2). Tex. Rev. Civ. Stat. Ann. Art. 581-33A(2pds as follows:

A(2) Untruth or Omission. A person who offers olisa security (whether or not

the security or transaction is exempt under Sed@&ion 6 of this Act) by means of

an untrue statement of a material fact or an oons$o state a material fact
necessary in order to make the statements madee ilight of the circumstances
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under which they are made, not misleading, is déaiol the person buying the
security from him, who may sue either at law orequity for rescission, or for
damages if the buyer no longer owns the securibyvéver, a person is not liable
if he sustains the burden of proof that eithertli@) buyer knew of the untruth or
omission or (b) he (the offeror or seller) did rkoiow, and in the exercise of
reasonable care could not have known, of the untwutomission. The issuer of
the security (other than a government issuer ifledtin Section 5M) is not
entitled to the defense in clause (b) with respeemn untruth or omission (i) in a
prospectus required in connection with a regisiraitatement under Section 7A,
7B, or 7C, or (ii) in a writing prepared and deleé by the issuer in the sale of a
security.

Tex. Rev. Civ. Stat. Ann. Art. 581-33F(2) readda®ws:

F(2) A person who directly or indirectly with inteto deceive or defraud or with

reckless disregard for the truth or the law maligrids a seller, buyer, or issuer

of a security is liable under Section 33A, 33B,38C jointly and severally with

the seller, buyer, or issuer, and to the same exteif he were the seller, buyer,

or issuer.

Neither the language of A(2) nor that of F(2) camdaa requirement that the purchased
security become devalued in order for liability docrue to a seller. Indeed, these provisions
explicitly make rescission available to the perdorying the security—reversing the offending
transaction and returning the securities purchlaek to his pre-purchase position. In doing so,
the Texas Legislature takes the position that ffectation of a fraudulent sale of securities is
harmful in and of itself. As a corollary, no devation of the purchased securities needs to occur
for the seller to accrue liability. Accordingly,gtPlaintiffs do not need to demonstrate a harm to
SkyPort or SkyComm in order to prove that the isseaof securities to the Additional Investors,
the Non-CenturyTel Debenture Holders, and the Glearinvestors was in violation of the

Texas Securities Act. Therefore, these Plaintiffsest direct claims which will be remanded to

the Texas state court.

87



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 88 of 108

11. Analysis of Count Eleven: Violations of TexassBess and Commerce Code 27.01
against all of the Defendants on behalf of the M@mturyTel Debenture Holders,
ClearSky Investors, and the Additional Investors

Count Eleven, in relevant part, alleges that:

463. Defendants violated Texas Business and Conem€ade 27.01(b) by
making and causing to be made, numerous falsesemeions of material facts
described above to the Non-CenturyTel Debenturedétsl for the purpose of
inducing them to convert their debentures into ehaf SkyComm.

464. Defendants violated Texas Business and Conen@@awde 27.01(c) by having
actual awareness of the falsity of such statements.

465. The Kubbernus Defendants violated Texas Basiaad Commerce Code
27.01(b) by making and causing to be made, humefiaas representations of
material facts described above to the ClearSky dtore and the Additional
Investors for the purpose of inducing them to pasehshares in ClearSky and
SkyComm, respectively.

466. The Kubbernus Defendants violated Texas Basinad Commerce Code
27.01(c) by having actual awareness of the fatsfiuch statements.

467. The CenturyTel Defendants and Wilson Vukeliablated Texas Business
and Commerce Code 27.01(d) in that they had aetwaleness of the falsity of
the representations made or caused to be madesbutbbernus Defendants and
failed to disclose the falsity of such represeotai to the shareholders and
investors in SkyComm.

468. The CenturyTel Defendants benefited from datde representations in that
they were able to divest CenturyTel of its intenesSkyComm and to receive
consideration therefore.

469. Wilson Vukelich benefited from such false esggntations as they were able
to derive substantial fees from these transactsons were able to collect other
fees that the Kubbernus Defendants owed them fak wmrelated to these

transactions.

470. Such misrepresentations included numerousrigftefalse and misleading
statements to the FCC and Team Telecom agenciesls above, which were
made in order to induce their approval of the tian$ Balaton, knowing and
having reason to expect that such approvals woddrdlied upon by the
shareholders and investors in SkyComm.
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471. Such representations included numerous faldenasleading statements to
the shareholders and investors in SkyComm and Shkgadescribed above,
including without limitation that (a) SkyPort was compliance with all FCC and
other governmental requirements for the transfercaomtrol to Balaton and

Kubbernus, (b) the FCC and Team Telecom approvasi@h transfer of control

to Balaton were obtained lawfully and in complianesgh FCC and Team

Telecom rules and regulations, (c) all of the [Qolting] Debentures would be
converted into shares, and (d) all of the [Conimgll Debentures were in fact
converted into shares.

472. The Non-CenturyTel Debenture Holders justlfiablied on such statements

to their detriment. Had the Non-CenturyTel Debeattiolders known that the

approval of the transfer of the SkyPort FCC licenkad been obtained through

fraudulent misrepresentations, they never have exbed their debentures to

shares in SkyComm.

473. The ClearSky Investors and the Additional stees justifiably relied on

such statements to their detriment. Had such ioveginown that the approval of

the transfer of the SkyPort FCC licenses had bdxaireed through fraudulent

misrepresentations, they would never have agregdrithase shares in ClearSky

and SkyComm, respectively.

Count Eleven of the Petition is entirely direct andoth the Delaware and Texas
standards. These allegations pertain specificallythie sale of securities to the ClearSky
Investors, the Additional Investors, and the NomiQgyTel Debenture Holders and the harms
that are alleged to flow from those sales. Texasir@ass and Commerce Code 27.01, in relevant
part, provides that:

a) Fraud in a transaction involving real estatestock in a corporation or joint
stock company consists of a

(1) false representation of a past or existing nedtdact, when the false
representation is

(A) made to a person for the purpose of inducirad glerson to enter into a
contract; and

(B) relied on by that person in entering into tbamtract; or
(2) false promise to do an act, when the false Berns
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(A) material;
(B) made with the intention of not fulfilling it;

(C) made to a person for the purpose of inducig plerson to enter into a
contract; and

(D) relied on by that person in entering into tbamtract.

The language of these provisions only requires et false promise or false
representation be relied upon by a party in engeaircontract. They only look at the time up to
and including the execution of the contract for filléllment of any of their elements. Thus, the
point in time when the harm from such a transacttoheld to occur must be the time of the
effectuation of the offending contract. The harms, with the Texas Securities Act, is the
securities purchaser’s change in position pre-eshtand post-contract. As a result, the Non-
CenturyTel Debenture Holders, ClearSky Investand, A&dditional Investors need not prove that
SkyPort or SkyComm was harmed in order to demotestiaviolation of Texas Business and
Commerce Code 27.01. As a result, these Plairgg$ert direct claims which will be remanded
to the Texas state court.

12. Analysis of Count Twelve: Civil Conspiracy augti all the Defendants on behalf of
all of the Plaintiffs

Count Twelve, in relevant part, alleges that:

477. Defendants conspired among themselves fouG@rdl, the CenturyTel
Directors, Balaton and Kubbernus and Wilson Vukete defraud the SkyComm
shareholders and investors, to breach their respeutduciary duties to Plaintiffs
and to oppress Plaintiffs and to deprive them efrtbwnership and participation
in SkyComm.

478. Defendants conspired among themselves toféranentrol of SkyComm
without prior notice to or approval of the FCC, nake false and misleading
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statements in applications and filings to the FG@ deam Telecom, and to

operate the teleport without proper licenses artthoui required disclosures of

transfers of ownership and control.

Under Texas law, the elements of civil conspiraggiude: (1) two or more persons; (2)
an object to be accomplished; (3) a meeting ofntiveds on the object or course of action; (4)
one or more unlawful, overt acts; and (5) damagesha proximate resulfri v. J.T.T.,162
S.W.3d 552, 556 (Tex. 2005). Conspiracy is a déxigatort requiring an unlawful means or
purpose, which may include an underlying t@tu v. Hong249 S.W.3d 441, 444 (Tex. 2008).

“The elements for civil conspiracy under Delawaasvlare: (1) a confederation or
combination of two or more persons; (2) an unlaveittd done in furtherance of the conspiracy;
and (3) actual damageferoGlobal Capitol Mgmt., LLC v. Cirrus Indus., In871 A.2d 428,
437 n.8 (Del. 2005). “[I]t is essential that théwe=an underlying wrongful act, such as a tort or a
statutory violation."Nacco Indus. Inc. v. Applica In@97 A.2d 1, 35 (Del. Ch. 2009).

Both Texas and Delaware law require the showingmo@inlawful, predicate act in order
to prove civil conspiracy. Thus, if this predicaiet constitutes a derivative claim, then the claim
of civil conspiracy would be derivative. Likewigéthis predicate act constitutes a direct claim,
then the claim of civil conspiracy would also beedi.

Here, Paragraph 478 of Count 13 alleges acts tatlonly result in direct harm to
SkyComm or SkyPort, in the form of FCC sanctionscéxdingly, Paragraph 478 of Count 13 is
derivative on behalf of SkyComm and SkyPort and Wé dismissed with prejudice for the
reasons set forth immediately above. ParagraphofiCbunt 13 can be characterized based on

the claims that form the predicate for the allegedspiracy: Count 7 (fraud); Counts 1, 2, and 3

(breach of fiduciary duty); and Counts 5 and 6 (eppion). The aspects of the conspiracy

91



Case 10-03150 Document 272 Filed in TXSB on 01/13/11 Page 92 of 108

allegedly based on those Counts will be directevaitive based on which Part of each Count
the conspiracy allegations are referring to. F@neple, an aspect of a conspiracy claim based on
Part (f) of Count 1, which asserts that the CentahyDefendants breached their fiduciary duties
by running SkyComm and SkyPort for CenturyTel's éfénwould be solely derivative because
Part (f) is solely derivative. On the other handpaspiracy claim predicated on Parts (n) and (0)
of Count One, which deals with an issuance of stocknadequate consideration to a controlling
entity, would be both a direct and a derivativerolaecause Parts (n) and (o) of Count One give
rise to both direct and derivative claims. The ¢abf claims in Exhibit A, attached to this
Memorandum Opinion, gives a detailed list of whizkdicate claims of Count 12 are direct, and
which predicate claims are derivative.

13. Analysis of Count Thirteen: Aiding and Abettiagainst the CenturyTel Defendants
on behalf of all the Plaintiffs

Count Thirteen, in relevant part, alleges that:

481. The CenturyTel Defendants were aware of thecfary relationship of the
Kubbernus Defendants to the shareholders of SkyCatter their transfer of
control of SkyComm to Balaton and Kubbernus.

482. The CenturyTel Defendants knew of the Kubbeeafendants’ breaches of
their fiduciary duties to Plaintiff [sic] and knomgly participated in, aided and
abetted such breaches by giving substantial asssstdo the Kubbernus
Defendants.

483. Specifically, the CenturyTel Defendants pgéted in, aided and abetted
the Kubbernus Defendants in their fraudulent at#isj including (a) turning over
control of SkyComm to Balaton for what appears @b cash consideration put
up by Balaton; (b) converting portions of the pa®sh price payable by Balaton
for the [Controlling] Debentures into obligationd 8kyComm; (c) assisting
Balaton in obtaining FCC and Team Telecom approvhitsugh fraudulent
applications and statements; (d) depriving the Giea Investors of their interests
in SkyComm; (e) transferring to SkyComm, Balatoofgigations to CenturyTel;
(N defrauding the ClearSky Investors and Additiohavestors by permitting
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Kubbernus and Balaton to represent CenturyTel deremg their efforts; and (g)

permitting Balaton and Kubbernus to deprive althe shareholders in SkyComm

of their share interests in SkyComm in the Chaplecase.

Under Delaware law, civil “aiding and abetting” sgieally refers to aiding and abetting
a breach of a fiduciary duty, and is very simiamatcivil conspiracy claimAllied Capital Corp.

v. GC-Sun Holdings, L.P910 A.2d 1020, 1038-39 (Del. Ch. 2006) (“[I]n easnvolving the
internal affairs of corporations, aiding and almgfticlaims represent a context-specific
application of civil conspiracy law.”). The elemsrdf aiding and abetting are (1) the existence
of a fiduciary relationship, (2) a breach of théutiary’s duty, . . . (3) knowing participation in
that breach by the defendants,” and (4) damagegirpately caused by the breachSee
Malpiede v. Townsgn780 A.2d 1075, 1096 (Del. 2001) (quotifgenn Mart Realty Co. v.
Becker 298 A.2d 349, 351 (Del. Ch. 1972)) (alteratiomgiriginal).

Thus, to prove a civil claim of aiding and abettengpreach of fiduciary duty, a predicate
act—i.e, a breach of fiduciary duty—must occur. This pcatk act will have its own
characterization as derivative or direct, whichl tien determine the character of the aiding and
abetting claim. Thus, if this predicate act congtis a derivative claim, then the claim of civil
conspiracy would be derivative. Likewise, if this@icate act constitutes a direct claim, then the
claim of civil conspiracy would also be direct. Ttadle of claims in Exhibit A, attached to this
Memorandum Opinion, gives a detailed list of whizkdicate claims of Count 13 are direct, and
which are derivative.

However, Part 483(g) of Count 13 violates the Guomdition Order and Plan because it is
based on acts or omissions by the CenturyTel Defesdluring the pendency of SkyPort’s 2008

bankruptcy. Therefore, this claim must be dismissighl prejudice.
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14. Analysis of Count Fourteen: Breach of Contaard Recission against the Kubbernus
Defendants on behalf of the ClearSky InvestorsthadAdditional Investors

Count Fourteen, in relevant part, alleges that:

485. The Kubbernus Defendants had contractual aftinbigs to the ClearSky
Investors pursuant to the ClearSky LPA, ClearSky IM

486. Kubbernus testified and maintained that tlvesgractual obligations did not
require that Balaton assign its interest in SkyCotartne ClearSky partnership in
the event that it did not raise $10 Million.

487. In the event that Kubbernus is correct, thenKubbernus Defendants are
contractually obligated to return all of the prode®f the offering to the ClearSky
Investors and the contract between the Kubberndendants and the ClearSky
Investors should be rescinded.

488. The Kubbernus Defendants failed to issue stexrtdicates to the Additional
Investors despite repeated demands therefore.

489. Thus, the Kubbernus Defendants are obligecerundplied contract and

under law to return all of the proceeds of the ririig to the Additional Investors,

and the contract between the Kubbernus Defendawitshee Additional Investors

should be rescinded.

Count Fourteen of the Petition is entirely direcider both the Delaware and Texas
standards. The allegations in Count 14 are relatdde sale of equity interests in ClearSky and
SkyComm. The Plaintiffs would not have to show haonskyPort, SkyComm, or ClearSky in
order to prevail on their claims of breach of cantrand recission. These claims are therefore
direct claims and will be remanded to the Texakestaurt.

15. Analysis of Count Fifteen: Breach of Fiduci@wyty and Malpractice against Wilson

Vukelich and the Kubbernus Defendants brought leyGlearSky Investors, Derivatively
on behalf of ClearSky

Count Fifteen, in relevant part, alleges that:

474. The ClearSky Investors owned interests inrSleaat the time the wrongs
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complained of below occurred and continue to owerests in ClearSky as of the
filing of this Petition. The ClearSky Investors Wairly and adequately represent
the interests of ClearSky and its members in emfgr€learSky’s rights in this
action.

475. As alleged above, Wilson Vukelich violated fiduciary and professional
duties to ClearSky by charging excessive fees éaSky, charging ClearSky for
work not performed for ClearSky, permitting the application and comingling
of ClearSky funds, failing to assure that Clear8kyained title to the interests in
SkyComm and representing Balaton in taking titlsuoh interests.

476. As alleged above, the Kubbernus Defendantateid their fiduciary and
contractual duties to ClearSky by taking title tee tinterests in SkyComm to
which ClearSky was entitled, and misapplying andappropriating funds from
ClearSky.

477. As a direct and proximate result of the Wilsarkelich’s failure to perform
its professional and fiduciary obligations and e tKubbernus Defendants’
violations of their fiduciary and contractual dstieClearSky has sustained
significant damages, for which such Defendantdiabde.

478. The ClearSky Investors have not made demanGlesrSky Management,

the general partner of ClearSky, to bring this mlaagainst the Kubbernus

Defendants and Wilson Vukelich. Such demand woudd &b futile because

ClearSky Management is a wholly-owned subsidiaralaton and is managed

by Kubbernus as its sole Director; Balaton and Kabbs would not cause

ClearSky to bring suit against themselves or agdireslaw firm which allowed

them to deprive ClearSky of its right to title dfet shares in SkyComm it was

lawfully entitled to receive.

Count 15 is a derivative claim brought on behalCt#arSky. The ClearSky Investors are
not barred from bringing such a derivative cldhiThus, Count 15 will be remanded to the
Texas state court.

IVV. CONCLUSION

A table cataloging which of the Plaintiffs’ clainvgll be remanded to the Texas state

court and which claims will be dismissed with poBge is attached to this Memorandum

3 Seesupranote 27.
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Opinion as Exhibit A. Because some of the claimsstmhe dismissed with prejudice, while
others are being remanded to Texas state courGdhé finds that the Motion to Dismiss should
be granted in part and denied in part.

An Order consistent with this Memorandum Opinioiil Wwe entered on the docket
simultaneously with the entry on the docket of thg@nion.

Signed on this 13th day of January, 2011.

Jeff ZV -
Unpéd States Bankruptcy Judge
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Exhibit A

Table 1—Claims

COLUMN 1

COLUMN 2

COLUMN 3

Claims remanded to the
Texas state court

Claims dismissed with
prejudice because they are
derivative claims brought on
behalf of SkyComm or
SkyPort

Claims dismissed with
prejudice because they are
based on acts or omissions
during the pendency of
SkyPort’'s 2008 bankruptcy

Count 1 Parts (h)-(k), (I)
(claims belonging to former
shareholders of SkyComm),
(n) (claims belonging to
former shareholders of
SkyComm), (o) (claims
belonging to former
shareholders of SkyComm),

(t)

Count 1 Parts (a)-(g), (I), (m)
(claims originally owned by
SkyComm), (n) (claims
originally owned by
SkyComm), (0) (claims
originally owned by
SkyComm), (p)-(s), (u)-(w)

Count 2 Part (d) (claims
belonging to shareholders of
SkyComm), (e), (f), (g), and
(h) (claims belonging to
former shareholders of
SkyComm)

Count 2 Parts (a)-(c), (d)
(claims originally owned by
SkyComm), (h) (claims
originally owned by
SkyComm); (i)-(k), and (I)-(p)

Count 2 Parts (g)-(u)

Count 3 Parts (a)-(f), ()-(I)

Count 3 Parts (g)-(i)

Count 4 in its entirety

Count 5in its entirety

Count 6 all Parts except Part
397

Count 6 Part 397

Count 7—claims that a
Plaintiff was induced to make
an investment

Count 7—claims that a
Plaintiff was induced to
maintain an investment

Count 7 Parts 423(g) and (h)

Count 8in its entirety

Count 9—claims that a
Plaintiff was induced to make
an investment

Count 9 —claims that a
Plaintiff was induced to
maintain an investment

Count 10in its entirety

Count 11in its entirety

Count 12—Claims where the

Count 12— Claims where the

predicate act under Counts 1

Count 12— claims where the

-predicate act under Counts 1

-predicate act under Counts 1
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and 5-7 is not barredg.:
Count 1 Parts (h)-(k), (I)
(claims belonging to former
shareholders of SkyComm),
(n) (claims belonging to
former shareholders of
SkyComm), (o) (claims
belonging to former
shareholders of SkyComm),
(t); Count 2 Part (d) (claims
belonging to former
shareholders of SkyComm),
(e), (9, (g9), and (h) (claims
belonging to former
shareholders of SkyComm);
Count 3 Parts (a)-(f), (j)-();
Count 5 in its entirety; Count
6 in its entirety; and claims
that a Plaintiff was induced tg
make an investment in Count
7, with the exception of Parts
423(g) and (h).

and 5-7 is derivative on beha|fand 5-7 takes place during the

of SkyComm or SkyPori;e..
Count 1 Parts (a)-(g), (1), (m)
(claims originally owned by
SkyComm), (n) (claims
originally owned by
SkyComm), (o) (claims
originally owned by
SkyComm), (p)-(s), (u)-(w);
Count 2 Parts (a)-(c), (d)
(claims originally owned by
SkyComm), (h) (claims
originally owned by
SkyComm); (i), (1), ()-(p). (s).
and (t); and claims that a
Plaintiff was induced to
maintain an investment in
Count 7.

pendency of SkyPort’'s 2008
bankruptcyj.e., Count 2 Parts
(q)-(u); Count 3 Parts (g)-(i)

Count 13—claims, other than
those represented by Part
483(g), where the predicate

Count 13—claims where the
predicate act under Counts 2
or 3 is derivative on behalf of

act under Counts 2 or 3 is not SkyComm or SkyPori;e.:

barred;i.e., Count 2 Part (d)
(claims belonging to former
shareholders of SkyComm),
(e), (f), (g), and (h) (claims
belonging to former
shareholders of SkyComm);
Count 3 Parts (a)-(f), (j)-(1).

Count 2 Parts (a)-(c), (d) (in
part), (h) (claims originally
owned by SkyComm); (i), (),
(-(p), (s), (V).

Count 13—Part 483(g) and
claims where the predicate a

under Count 2 or 3 takes pla¢

during the pendency of
SkyPort’'s 2008 bankruptcy;
i.e., Count 2 Parts (q)-(u);
Count 3 Parts (g)-(i)

e

Count 14in its entirety

Count 15in its entirety
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Exhibit B

Table 2—The Plaintiffs

Plaintiff Group Plaintiff's Name Description Alleged Residence
Shareholder
in:
Original Joanne Held shares in SkyComm Texas
Shareholders Schmermerhorn | SkyComm  prior
to CenturyTel
acquiring any
interest in
SkyComm
John K. Waymire SkyComm Texas
Chet Gutowsky SkyComm Texas
John Llewellyn SkyComm Texas
Joseph A. Lopez SkyComm New Jersey
Robert Foote SkyComm Florida
BLF Partners Ltd. SkyComm Organized in
Texas
ECAL Partners SkyComm Organized in
Ltd. and ClearSky Texas
Whizkid Venture, SkyComm Organized in
LLC Nevada
Bella Krieger SkyComm Florida
Martin Pollack Sky Comm New York
Melvyn Reiser SkyComm New York
Barry Klein SkyComm New York
Cheskel Kahan SkyComm New York
John A. Rees SkyComm Arkansas
Brian W. Harle SkyComm Texas
Michael Stein SkyComm New York
Lawrence Solomor SkyComm Florida
Tracy Elstein & SkyComm Delaware
David Togut
Jason Charles SkyComm Formed in New
Togut Trust York
BMT Grantor Trust SkyComm Formed in New
York
Lynn Joyce Elstein SkyComm Formed in
Trust Florida
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Charles Stack SkyComm Texas
Joseph Baker SkyComm Texas
Movada, Ltd. SkyComm Texas
Puddy, Ltd. SkyComm Texas
Non-CenturyTel | Gloster Holdings| Purchased SkyComm Delaware
Debenture LLC debentures from
Holders SkyComm  prior|
to May 2005 and
had their
debentures
converted intg
SkyComm shares
on November 2
2006.
ECAL Partners SkyComm | Organized in
Ltd. and ClearSky Texas
ClearSky Draco Capital, Inc.| Purchased ClearSky Organized i
Investors membership Canada
interests in
ClearSky
Edward Pascal ClearSky Canada
Robert Mendel ClearSky Canada
Stanley Beraznik ClearSky Canada
Don Bui ClearSky Canada
Ben Ariano ClearSky Canada
Sequoia Diversified SkyComm Managed by
Growth Fund and ClearSky Nemo Asset
Management i
Abu Dhabi,
UAE
3791068 Canada, ClearSky Organized [
Inc. Canada
Peter Taylor ClearSky Canada
Semper Gestion SA ClearSky
Sequoia Diversified ClearSky
Growth Fund
ECAL Partners ClearSky
Ltd.
Eosophoros Asset ClearSky

Management, Inc.
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Additional John E. Pannton Purchased shar®kyComm
Investors in SkyComm after
November 2,
2006.

Wayne C. Fox SkyComm Canada

David Currie SkyComm Canada

Byron Meeier SkyComm Canada

Darshon Khurana SkyComm Canada

Mateo Novelli SkyComm France

Diya Al-Sarraj SkyComm United Arab
Emirates

Sequoia Aggressive SkyComm Organized in the

Growth Fund British ~ Virgin
Islands

Sequoia Diversified SkyComm Managed by

Growth Fund and ClearSky Nemo Asset
Management i
Abu Dhabi,
UAE

Rig 1l Fund, Ltd. SkyComm British ~ Virgin
Islands

Aran Asset SkyComm Formed in

Management SA Switzerland
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Exhibit C

Table 3—The Defendants

Defendant Defendant’s Name Description Residence

Groups

CenturyTel | CenturyTel, Inc., (a/k/aAlleged to have Organized in

Defendants | CenturyLink) obtained control of Delaware;
SkyComm and principal place
SkyPort in its| of business in
purchase of debenturelexas
bonds.

Clarence Marshall (Marshall)Vice  President —+ Oklahoma

Corporate Technology
Assessment and

Strategic Planning of
CenturyTel, and from
December 2002 until
sometime in 2006,
Chairman of the Board
of Directors of

SkyComm and
SkyPort.
R. Stewart Ewing, Jr. Executive Vicédouisiana

President and Chief
Financial Officer of
CenturyTel, and from
December 2002 until
sometime in 2006,
Director of SkyComm
and SkyPort.

D

Michael E. Maslowski Vice President ptouisiana
CenturyTel, and from
December 2002 untjl
sometime in 2006, a
Director of SkyComm
and SkyPort

Harvey P. Perry Executive Vigd_ouisiana
President, General
Counsel and Chief
Administrative Officer
of CenturyTel ang
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from December 200

NJ

untii  sometime in
2006, a Director of
SkyComm and
SkyPort
Kubbernus | Robert Kubbernus Person in control |ofexas and
Defendants the defendants Canada
Balaton, Bankton
Bankton-Texas, and
ClearSky
Management, as well
as Lavell and Lavell
Delaware and the
nominal defendant,
ClearSky.
Balaton Group, Inc., Canada
Bankton Financia Canada
Corporation
Bankton Financia Texas
Corporation, LLC (Banktont
Texas)
ClearSky Management, Inc Delaware
Law Firm Wilson Vukelich, LLP Canada
Nominal ClearSky Investments, LP Organized in
Defendant (ClearSky) Canada
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Exhibit D

Organizational Charts of Relevant Entities

Organizational Chart 1: SkyPort before the Controlling Debentures are issued to
CenturyTel: The Original Shareholders own all of the equitykyPort>

ORIGINAL
SHAREHOLDERS
il LEGEND
SkyPort « ALL CAPS
represent
Plaintiffs

% Any reference in the Organizational Charts to @viginal Shareholders, SkyPort, SkyComm, CenturyTre
Non-CenturyTel Debenture Holders, the Additionaldstors, ClearSky, or the ClearSky Investors hasdfined
meaning provided in the body of the Memorandum @pino which this Exhibit is attached.
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Organizational Chart 2: SkyPort and SkyComm prior to assignment of Controlling
Debentures to Balaton SkyComm has been created as a holding compar8kid?ort.
SkyComm has issued the Controlling Debentures tau®gTel. The Non-CenturyTel Debenture
Holders and Additional Investors have made thaiegtments in SkyComm.

NON-CENTURYTEL CenturyTel ORIGINAL ADDITIONAL
DEBENTURE (Controlling SHAREHOLDERS INVESTORS
HOLDERS Debentures)
\ 4
SkyComm
LEGEND
\ 4
+ ALL CAPS
Skyport represent
Plaintiffs

e ltalicsrepresent
Defendants
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Organizational Chart 3: SkyPort and ClearSky afterthe assignment of the Controlling
Debentures to Balaton The Controlling Debentures have been assign&akaton. ClearSky
has obtained investments (i.e., cash infusionsh fitte ClearSky Investors.

CLEARSKY
INVESTORS
NON- \ 4
CENTURYTEL Balaton ORIGINAL ADDITIONAL ClearSky
DEBENTURE (Controlling SHAREHOLDERS INVESTORS
HOLDERS Debentures)
| | |
A 4
SkyComm
A 4
SkyPort
LEGEND
e ALL CAPS
represent
Plaintiffs

e ltalics represent
Defendants
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