
IN THE UNITED STATES BANKRUPTCY COURT
FO R TH E SOUTHERN DISTRICT OF TEXAS

HO USTON DIVISION

In re:

Daniel Turcotte &
Daisy Turcotte,

Debtors.

j
j
j
j
j
j

Case No. 16-36040

Chapter 13

M EM OR ANDUM  OPINION DENYING CONFIRM ATION OF TH E DEBTORS' PLAN
OF REO RGANIZATIO N DATED APRIL 19. 2017 W ITH OUT PREJUDICE TO FILING

AN AM ENDED PLAN
IDoc. Nos. 33 & 581

1. INTRODUCTION

This case presents the narrow of issue of what interest rate is appropriate in a Chapter 13

plan for a secured creditor who will be paid on a cramdown basis. There is no question that the

Supreme Court's holding in Till v. SCS Credit Corp., 541 U.S. 465 (2004), governs this dispute.

However, there is disagreement in this District about the application of Till, and that is why the

undersigned judge issues this Memorandum Opinion.

One bankruptcy judge, the Honorable Marvin lsgur, has held that Till requires the

cramdown interest rate to be 111-3% above the prim e rate.'' In re M ontemayor, No. 10-36990,

2010 WL 5315814, at * 1 (Bankr. S.D. Tex. Dec. 20, 2010). Another bankruptcy judge, the

Honorable David Jones, intemrets Till as requiring a bankruptcy court to start not with the prime

rate, but with a completely tirisk free'' rate- such as the five-year treasury rate- and then add

basis points to adjust for the risk component. ln re Vasquez, No. 12-30834, 2012 WL 3762981,

at *2 (Bankr. S.D. Tex. Aug. 29, 2012). While the undersigned judge agrees with Chief Judge

Jones that the treasury rate is much m ore representative of a risk-free rate than is the prime rate,

the undersigned judge nevertheless agrees with Judge lsgur's interpretation of Till that
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bankruptcy courts are required to use the prime rate as the starting point for determining what the

cramdown interest rate should be in a Chapter 13 case.

ln the case at bar, the plan proposes to pay the contract rate of 1.99% on the claims held

by the debtors' car lender.This creditor has objected to confirmation of the plan on the grounds

that it violates Till. The creditor points out that the prime rate on the date of the filing of this

case was 3.25%, and argues that the cramdown rate should be prime plus a risk adjustment of

2.0% --or 5.25% . The debtors argue that the contract rate of 1.99% is the appropriate rate

because this rate is greater than the five-year treasury rate and thus accounts for any risk that

they pose- which they contend is very low given the particular circum stances in this case.

Because the undersigned judge shares Judge Isgur's view that Till requires use of the prime rate

to determ ine the cramdown rate, this Court believes it has no choice but to deny confirmation of

the pending plan. By failing to use an appropriate cram down interest rate, the proposed plan

lcannot be confirmed because it violates 1 1 U .S.C. j 1325(a)(5)(B)(ii).

The Court now makes the following Findings of Fact and Conclusions of Law pursuant to

Banknzptcy Rules 7052 and 9014. To the extent that any Finding of Fact is construed to be a

Conclusion of Law, it is adopted as such; and to the extent that any Conclusion of Law is

constnzed to be a Finding of Fact, it is adopted as such. Further, this Court reserves the right to

make additional findings and conclusions as it deems necessary.

II. FINDINGS OF FACT

On December 2, 2016, Daniel and Daisy Turcotte (collectively, the çdDebtors'') filed a

Chapter 13 petition (the Stpetition Date''). (Doc. No. 11. Daniel Turcotte (f$Mr.

Turcotte'') is retired from W almart and is currently unemployed', Mr. Turcotte does not

1 Hereinaher, any reference to any section (i.e., j), unless otherwise noted, refers to a section in 1 1 U.S.C., which is
the United States Bankruptcy Code, and any reference to Etthe Code'' refers to the United States Bankruptcy Code.
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anticipate being employed in the immediate future. g'Tape Recording, Apr. 20, 2017

Hearing, at 4:59:39-4:59:45 P.M.I', (Doc. No. 20, p. 41 of 48 (answer to Question No.

13)1. Meanwhile, Daisy Turcotte (C$Ms. Turcotte'') is a teacher with Cypress-Fairbanks

lndependent School District Cscy-Fair lSD''). (Doc. No. 20, p. 40 of 481. She has been a

teacher with Cy-Fair 1SD for two years, but has been teaching since 201 1. (Tape

Recording, Apr. 20, 2017 Hearing, at 4..57:20-4:57:23 P.M.I. Ms. Turcotte eal'ns

$5,828.34 per month, which equates to approximately $69,940.00 per annum. (Doc. No.

20, p. 40 of 481. Under the terms of her employment with Cy-Fair ISD, if Ms. Turcotte

loses her present position, the Cy-Fair ISD m ust find another position for her at another

school within the district. g'Tape Recording, Apr. 20, 2017 Hearing, at 4:57:20-4:57:37

P.M.I.

2. On December 2, 2016, the Debtors submitted their certificates of credit counseling, gDoc.

Nos. 2 & 31, and filed a proposed wage order, gDoc. No. 4). Approved on December 5,

2016, the wage order provided for the withdrawal of $2,075.00 per month from M s.

Turcotte's wages to be paid to the Chapter 1 3 trustee. (Doc. No. 101.

On December 21, 2016, the Debtors filed their schedules and asserted ownership in,

among other assets, certain vehicles: (1) a 2015 Toyota Sienna valued at $28,000.00; and

(2) a 2014 Toyota Tacoma valued at $20,800.00. gDoc. No. 20, p. 2 of 481. Additionally,

the Debtors also scheduled a 2015 Mitsubishi Outlander, (ï#.1; however, the Debtors have

since surrendered this vehicle in order to reduce their monthly expenses (i.e., to avoid

having to make monthly payments of $417.16 on this particular vehicle). (Doc. No. 58,

p. 2 of 1 1J; (Claim No. 4, p. 5 of 71; g'rape Recording, Apr. 20, 2017 Hearing, at 4:58:56-

4: 59 :00 P .54.1 .
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The Debtors scheduled Brazos Valley SchoolCredit Union (the tscredit Union'') as a

secured creditor as follows: (1) an undisputed claim in the amount of $22,435.00, with a

lien on the 2015 Toyota Sielma, (Doc. No. 20, p. 18 of 481; and (2) an undisputed claim

in the amount of $ 15,125.00, with a lien on the 2014 Toyota Tacoma, fid. at p. 19 of 481

(collectively the tûclaims''). The parties have stipulated that there is equity in the Sielma

of $7,300.00 and equity in the Tacoma of $6,800.00. (Tape Recording, Apr. 20, 2017

Hearing, at 4:54:14-4:54:33 P.M.I. Thus, the aggregate equity is $14,100.00.

On December 21, 2016, the Debtors filed their first Uniform Plan and Motion for

Valuation of Collateral. @Doc. No. 221.The Debtors proposed to pay the Claims in full

over 58 months, with each of the claims bearing interest at a rate of 1.99%  per annum.

Lld at p. 6 of 1 1). This rate is the contract rate set forth in the promissory notes that the

Debtors executed when they purchased the 2015 Toyota Sienna and the 2014 Toyota

Tacoma. (Claim Nos. 6 & 71.

On January 17, 2017, the Credit Union filed its Objection to Motion for Valuation and to

Confirmation of Chapter l 3Plan (the tûobiection''). (Doc. No. 331. The Objection

asserts that the proposed interest rate of 1.99% is too 1ow according to Till. Vd. at p. 2 of

3). The Objection also asserts that the appropriate interest rate is 5.25%, which

represents the sum of the prime rate as of the Petition Date (i.e., 3.25%), plus a risk factor

of 2.00%. gftfl.

On April 1 9, 2017, the Debtors filed their amended Uniform Plan and M otion for Value

of Collateral (the t$Plan''), (Doc. No. 581, and an amended wage order, (Doc. No. 60j.

According to the Plan and amended wage order, the Debtors propose to pay $1,990.00

per m onth to the Chapter 13 trustee for 60 m onths until December 2021, for a total of

4
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$111,440.00. (Doc. No. 58, p. 1 of 1 11. Thus, this amended wage order reduced the

monthly withdrawal from the initial wage order by $85.00. gs'ee Finding of Fact No. 2).

The Debtors again propose to pay the Claims in full at a 1 .99% interest rate. gDoc. No.

58, p. 6 of 1 1). The payments will be made through month 59 of the Plan. Lld. at p. 7 of

1 1) .

8. On April 20, 2017, this Court approved the amended wage order that provides for the

withdrawal of $1,990.00 per month from M s. Turcotte's wages to be paid to the Chapter

13 trustee. (Doc. No. 611.

On April 20, 2017, the Court held a hearing on the Plan and the Objection. Only one

witness, M s. Turcotte, gave testimony; the Court finds that her testimony is credible and

the Court gives her testim ony substantial weight.

employment status, she testified

appropriate because: (1) on the Petition Date, the Debtors were current on their payments

to the Credit Union, (Tape Recording, Apr. 20, 2017 Hearing, at 4:57:38-4:57:46 P.M.I,'

In addition to testifying about her

that she believes the interest rate of 1.99% to be

(2) the nmended wage order significantly reduces the risk to the Credit Union because her

employer automatically deducts the Plan payments and rem its the funds directly to the

Chapter 13 trustee; (3) her husband and she are current on their plan payments to the

Chapter 13 trustee, Lld. at 4:57:40-4:57:45 P.M.I; and (4) the Debtors have already

surrendered one vehicle- the 2015 M itsubishi- so their monthly payments are lower,

thus putting them at a lower risk now than when they originally obtained financing from

the Credit Union for the Tacoma and the Sienna. Lld at 4:57:16-4:59:00 P.M .I.
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111. CONCLIJSIONS OF LAW

A. Jurisdiction, Venue, and Constitutional Authority to Enter a Final Order

Jurisdiction

The Court has jurisdidion over this matter pursuant to 28 U.S.C. j 1334(b). Sedion

1334(b) provides that iûthe district courts shall have original but not exclusive jurisdidion of al1

civil proceedings arising under title 1 1 gthe Codej, or arising in or related to cases under title 1 1.'5

District courts may, in turn, refer these proceedings to the bankruptcy judges for that district. 28

U.S.C. j 157(a). ln the Southern District of Texas, General Order 2012-6 (entitled General

Order of Reference) automatically refers a11 eligible cases and proceedings to the bankruptcy

courts.

The matter at bar is a core proceeding pursuant to 28 U.S.C. j 157(b)(2)(A) because it

affects the administration of the Debtors' Chapter 1 3 estate. Additionally, this matter is a core

proceeding tmder 28 U.S.C. j 157(b)(2)(L) because the Court is required to determine what rate

the Claims must bear in order to decide whether to confirm the Plan. Further, it is a core

proceeding pursuant to 28 U.S.C. j 157(b)(2)(O) because a determination of what interest rate is

appropriate on the Claim s necessarily affects the debtor-creditor relationship between the Credit

Union and the Debtors. Finally, the issue at bar is a core proceeding under the general çscatch-

al1'' language of 28 U.S.C. j 157(b)(2). See In re Southmark Corp., 163 F.3d 925, 930 (5th Cir.

1999) ($ç(A1 proceeding is core under j 157 if it invokes a substantive right provided by title 1 1

or if it is a proceeding that, by its nature, could arise only in the context of a bankruptcy case.'')',

De Montaigu v. Ginther (1n re Ginther Trusts), Adv. No. 06-3556, 2006 WL 3805670, at * 19

(Bankr. S.D. Tex. Dec. 22, 2006) (holding that a matter may constitute a core proceeding under

28 U.S.C. j 157(b)(2) içeven though the laundry list of core proceedings under j 157(b)(2) does

6

Case 16-36040   Document 68   Filed in TXSB on 06/08/17   Page 6 of 21



not specifically name thisparticular circumstance''). Here, a dispute over what the proper

cramdown interest rate should be for a secured claim in a Chapter 13 plan can only arise in a

bankruptcy.

2. Venue

Venue is proper under 28 U.S.C. j 1408(1) because the Debtors resided in the Southern

District of Texas for 180 days prior to the Petition Date.

Constitutional Authority to Enter a Final Order

Having concluded that this Court has jurisdiction over this matter, this Court nevertheless

notes that Sfern v. Marshall, 564 U.S. 462 (201 1),sets forth certain limitations on the

constitutional authority of bankruptcy courts to enter final orders.

confirmation of a proposed Chapter 13 plan is not a tinal order.

S.Ct. 1686, 1690 (2015) (çt-l-he question presented is whether such an order denying confirmation

is a ûfinal' order that the debtor can immediately appeal. W e hold that it is not.''). Therefore, this

However, an order denying

Bullard v. Blue Hills Bank, 135

Court concludes that

confirm ation of the Plan.

B. Applicable Law

there is no Stern concern regarding its entering an order denying

Till Requires this Court to Determine the Appropriate Rate on the Claims by Using
the dtprime Plus'' Approach

ln order to obtain confirmation of a Chapter 13 plan, ûçthe plan m ust accomm odate each

allowed, secured creditor in one of three ways: (1) by obtaining the creditor's acceptance of the

plan; (2) by surrendering the property securing the claim; or (3) by providing the creditor both a

lien securing the claim and a promise of future property distributions (such as deferred cash

payments) whose total çvalue, as of the effective date of the plan, . . . is not less than the allowed

nmount of the claim.'' Till, 541 U.S. at 468 (citing and quoting j 1325(a)(5)(B)(ii)). The third

7
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avenue- which the Debtor has chosen in the case at bar- is ççcommonly known as the icram

down option' because it may be enforced over a claim holder's objection.'' Id at 469.

Typically, under a cramdown, the plan pays the creditor's claim through installment payments,

which requires that çsover time, the creditor receives disbursem ents whose total present value

equals or exceeds that of the allowed claim.'' 1d. (stating that because the claim is paid over

time, it must bear interest). ln the case at bar, the Plan proposes to pay the Claims on a

cramdown basis over 59 months at an interest rate of 1.99% per amwm. (Finding of Fact No.

7). The question therefore is whether the proposed interest rate of 1 .99% is a sufticient

crnmdown rate under Till.

ln its plurality opinion, the Supreme Court determined that there are two steps required

for determining the appropriate cramdown rate.First, the court must identify (fthe national prime

rate, . . . which retlects the financial m arket's estim ate of the amount a com mercial bank should

charge a creditworthy commercial borrower to compensate for the opportunity costs of the loan,

the risk of inflation, and the relatively slight default risk.'' Till, 541 U.S. at 479. Second, the

court must adjust the prime rate upwards because û'bankrupt debtors typically pose a greater risk

of nonpayment than solvent commercial borrowers.'' 1d. This adjustment depends on various

factors, such as ilthe circumstances of the estate, the nature of the security, and the duration and

feasibility of the reorganization plan.'' 1d. The Supreme Court suggests that an adjustment of

1.0% to 3.0%  is appropriate. 1d. at 480; see also In re M ontemayor, 2010 W L 53158 14, at * 1; In

re LMR, L L C, 496 B.R. 410, 430 (Bankr. W .D. Tex. 2013). This two-step formula is referred to

as the ttprime plus'' rate approach (the tkprime Plus Approach'').Till, 541 U.S. at 479-80; In re

STC, Inc., Case No. 14-41014, 2016 WL 3884799, at * 15 (Bank. S.D. 111. Apr. 7, 2016). The

8
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Fifth Circuit has expressly adopted the Prime Plus Approach.z Drive Fin
. Servs., L.P. v. Jordan,

521 F.3d 343, 350 (5th Cir. 2008).

The rate derived under the Prime Plus Approach Stdepends only on the state of finandal

markets, the circumstances of the banltruptcy estate, and the characteristics of the loan . .

Till, 541 U.S. at 479. Therefore, it is unnecessary for the court to iéconsider the creditor's

individual circumstances, such as its prebankruptcy dealings with the debtor . . . .'' 1d. at 476.

Instead, the court should focus on tsadequately compensatlingl a1l (cramdownl creditors for the

time value of their money and the risk of default.'' 1d. at 477.Stls'or these reasons, the prime plus

rate . . . best comports with the purposes of the Bankruptcy Code.'' Id at 479-80.

Despite the Fifth Circuit's adoption of the Prim e Plus Approach promulgated by Till,

there is at least one judge within the Southern District of Texas as noted in the introduction

who has declined to apply the Prime Plus Approach in a Chapter 13 case. See ln re Vasquez,

2012 W L 376298 1, at *2. ln Vasquez, the issue was what interest rate was appropriate for a

+ 1 3creditor with a sectlred interest in real property (as opposed to vehicles, such as here). Id at .

Chief Judge Jones determined that the appropriate starting point under Till was not the prime

rate, but rather was the five-year treasury rate, which Chief Judge Jones then adjusted upwards

for the risk involved in the particular case before him. Id at #2. The undersigned judge

construes the Vasquez opinion in this manner: Chief Judge Jones believes that Till requires

bankruptcy courts to start not with the prime rate- which Chief Judge Jones believes already

2 Because Till is a plurality decision, the Fifth Circuit evaluated each of the three opinions in Till to tçdetermine
which of these opinions, if any, controls.'' Drive Fin., 52 1 F.3d at 348. After its evaluation, the Fifth Circuit stated
the following'. EtF'or the foregoing reasons, we hold that the Till plurality's adoption of the prime-plus interest rate
approach is binding precedent in cases presenting an essentially indistinguishable factual scenario.'' Ié at 350.

3 The real property in Vasquez was not the debtors' homestead', therefore, j l322(b)(2), which prevents modification
of the rights of the holder of the lien on the debtors' principal residence did not apply.

9
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4 h isk-free rate
, which, in Vasquez, was the tive-yearincludes a risk component - but rat er a r

streasury rate
.

While the undersigned judge agrees with Chief Judge Jones that the mime rate already

includes a risk component and that the five-year treasury rate is a much more appropriate rate to

use if one wants to start with a rate that truly contains no risk component, the undersigned judge

nevertheless construes Till to require bankruptcy courts to start with the prime rate- at least in

6 A dingly
, the undersigned judge disagrees with the methodology thatChapter 13 cases. ccor

Chief Judge Jones used in Vasquez. lndeed, in Drive Financial Services, the Fifth Circuit

explicitly adopted the Prime Plus Approach set forth in Till when it stated that Stwe hold that the

Till plurality's adoption of the prim e-plus interest rate approach is binding precedent in cases

presenting an essentially indistinguishable factual scenario . . . and overrules this circuit's prior

precedent . . . .'' 521 F.3d at 350. ln terms of assessing risk, a plausible argument can be made

that the risk component for a loan secured by real estate (the collateral in Vasquez) should be

different than the risk component for a loan secured by vehicles (the collateral in the case at bar).

Nevertheless, the undersigned judge believes that regardless of whether the collateral is real

4 Chief Judge Jones is absolutely correct: the prime rate does, in fact, include a risk component. As one scholarly
article has stated: ttW hereas the rate on a treasury bond is risk-free, the prime rate includes a risk premium to retlect
the inherent risk of default present in a loan to the most creditworthy borrower. The prime rate has typically
exceeded the three-month treasury bill rate by 2% to 3.5% .5' April E. Kight, Balancing the TiII: Finding the
Appropriate Cram Down Rate in Bankruptcy Reorganizations zd/er Till v. Scs Credit Corporation, 83 N.C. L. Rev.
1015, 1028 n.97 (2005).

5 on August 29
, 2012, when Chief Judge Jones issued the Vasquez opinion, the five-year treasury rate was 0.80%

per annum, whereas the prime rate was 3.25% . Prime Rate History, FedprimeRate.com,
www.fedprimerate.com/wall streetiouoalr rime-rate-history.htm (Iast updated May 26, 2017).

6 There are other banknlptcy judges who agree with Chief Judge Jones that Till does not require a court to use the
prime rate as the starting point. See, c.g., In re Village at Camp Bowie 1, 1.#., 454 B.R. 702, 713 tBankr. N.D. Tex.
201 1); ln re Walkabout Creek 1/2 Dividend Hous. Ass 'n l/t;l P 'ship, 460 B.R. 567, 574-79 tBankr. D.D.C. 201 1);
ln re MpM silicones, IEC, 53 1 B.R. 32 1, 334 (S.D.N.Y. 20 15). However, these cited cases, and other cases found
by this Court, are al1 Chapter 1 l cases, whereas Till dealt with a Chapter 13 case. As far as the undersigned judge
can discern, Chief Judge Jones is the only bankruptcy judge who has issued an opinion holding that, in a Chapter 13
case, the starting point for determining the cramdown rate is the treasury rate, not the prime rate.

1 0
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estate or personal property, the fact pattern is to use the Fifth Circuit's words fsessentially

indistinguishable'' for purposes of applying Till. Therefore, the interest rate analysis must start

with the prime rate rather than the five-year treasury rate.

As also noted in the introdudion of this Opinion, one other sitting judge in the Southern

District of Texas- the Honorable M arvin lsgur- has held that, at least in a Chapter 13 case, Till

requires that the Court apply the Prime Plus Approach in determining what the proper cramdown

7 I M ontemayor
, Bank of America- which held a lien on certain real estaterate should be. n

owned by the debtors---objeded to the plan that proposed to pay its daim at a rate that Bank of

Am erica argued was too low. 2010 W L 53 158 14, at * 1 . Judge Isgur disagreed by stating that:

tç-l-he Court finds the 5.25% rate consistent with Till's requirement that the required interest rate

i ha ter 13 plan should be 1-3% above the prime rate.'' Id (citation omittedl.8 Then a c p

undersigned judge believes that Judge lsgur correctly applied Till in Montemayor, and therefore,

in the case at bar, the undersigned judge will start with the national prime rate and then add at

1 ankl'u tc Judge Letitia Z. Paul, who is now retired. also issued an opinion that although not expressly holdingB P y
that Till requires use of the Prime Plus Approach, nevertheless used this approach in determining the cramdown rate
in a Chapter 13 case. ln re Tirey 350 B.R. 62, 69 (Bankr. S.D. Tex. 2006).

8 h l estate securing the claim was the debtors' homestead. (Case No. 10-36990 Doc. No. 1, p.In Montemayor, t e rea ,
14 of 49). Because this property was the debtors' principal residence, j 1 322(b)(2) prevents modifying the rights of
the lien holder including changing the interest rate. See Nobelman v. Am. s'cv. Bank, 508 U.S. 324, 33 l (1993)
(holding that j 1322(b)(2) prohibits moditication of the interest rate on the loan on the debtor's principal residence).
However, j 1322(b)(5) provides an exception to this rule. See id. at 330-3 l (explaining the exceptionl; see also ln
re Cano, 410 B.R. 506, 529-30 tBankr. S.D. Tex. 2009) (holding that ç%gslection 1322(b)(5) provides an explicit
exception to j 1322(b)(2)'s prohibition of mortgage modifications''). Specifically, this provision states that: çithe
plan may . . . notwithstanding paragraph (2) of this subsection, provide for the curing of any default within a
reasonable time and maintenance of payments while the case is pending on any unsecured claim or secured claim on
which the last payment is due after the date on which the final payment under the plan is due.'' Moreover, j
l322(c)(2) sets forth that ççin a case in which the last payment on the original payment schedule for a claim secured
only by a security interest in real property that is the debtor's principal residence ls due before the date on which the
tinal payment under the plan is due, the plan may provide for the payment of the claim as moditied pursuant to
section l325(a)(5) of this title.'' See also ln re Carter, No. 09-35587, 2009 WL 5215399, at *3-4 tBankr. S.D. Tex.
Dec. 28, 2009) (explaining the j 1322(c)(2) exception). The plan provision to pay the home loan in Montemayor
fell within the exception allowed under jj 1322(b)(5) and 1322(c)(2), and therefore Judge Isgur could approve
moditication of the interest rate set forth in the note securing the homestead and indeed, he did so.

1 1
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least one hundred basis points- but no more than three hundred basis points- to account for the

risk factor associated with the Debtors.

2. Till is Applicable Even if the Contract Rate is Lower than the Prim e Rate

The Prime Plus Approach will still apply when the contract rate is lower than the prime

rate, such as in the case at bar. In Till, the original loan had an interest rate of 2 1.0% per annum.

541 U.S. at 470. The prime rate was significantly lower at approximately 8.0% . 1d. at 471.

Thus, after Till, courts began to question whether the Prime Plus Approach still applies when the

contract rate of interest is lower than the prime rate; ultim ately, however, they have concluded

that the contract rate is irrelevant. See, e.g. , In re Taranto, 365 B.R. 85, 90 (B.A.P. 6th Cir.

2007); In re Tirey, 350 B.R. at 69,. In re Soards, 344 B.R. 829, 832 tBanltr. W .D. Ky. 2006).

Indeed, çsgslimply stated, where the plan proposes to pay the secured claim in installments over

time, the Till rate of interest must be added to the payment to anive at the present value of the

claim and the contract rate of interest is irrelevant to the analysis.'' In re Soards, 344 B.R. at

832.

C. Application of Law to the Facts in the Case at Bar

There is no question that Till applies here, as this case involves a Chapter 13 plan

9 Therefore
, the Court must undertake the two-step analysisproposing a cram down interest rate.

pursuant to the Prime Plus Approach articulated in Till. First, the Court must determine the

appropriate prime rate. Second, the Court must adjust this prime rate based upon the level of risk

attributable to the Debtors. The Court conducts its analysis as set forth below.

9 The undersigned judge wants to emphasize that this holding in no way is to be construed to also apply to Chapter
1 1 cases. lf and when a dispute in a Chapter l 1 case ever arises as to what the interest rate should be, the
undersignedjudge will issue a ruling at that time.

1 2
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The Appropriate Prime Rate

Here, the Debtors have a contxact rate with the Credit Union of 1.9984, and the Plan

assigns this same rate to the Claims.(Findings of Fact Nos. 7 & 91.Stated differently, the Plan

proposes a cram down rate of 1 .990A. This proposed eramdown rate, however, does not comply

with Till, which explicitly requires that the cramdown rate in a Chapter 13 case be determined by

applying the Prime Plus Approach. Till, 541 U .S. at 478-80. For this Cotlrt to confirm the Plan,

the cram down interest rate m ust be calculated by starting with the national prim e rate and then

adjusting for risk. On the Petition Date, the national prime rate was 3.50%, and as of the date of

the entry on the docket of this Opinion, the national prime rate is 4.0% . See Prime Rate Update,

COMMERCE BANK, Apr. 26, 2017, https://- .com mercebaA .coe about/get-to-u ow-us/prim e-

rate.asp; F.R.E.D., Bank Prime Loan Rate Changes: Historical Dates of Changes and Rates,

EcoNoMlc RESEARCH, Jan. 5, 2017, hûpsr//fred.stlouisfed.org/series/pRlME (citing the Wall

10 f the Petition Date and the current prime rate areStreet Journal). Because the prime rate as o

different, the Court must determ ine which of these two dates to use--or whether to use some

other date. W hichever rate the Court chooses, it is clearly a higher rate than the 1.99% proposed

by the Plan.

There are various methods of choosing which date the Court should consider in applying

the Prime Plus Approach. For example, within the Fifth Circuit alone, one bankruptcy court has

used the prime rate that was published within a few daysbefore publication of the court's

10 choosing the so-called tçnational prime rate'' is less perfunctory than one might believe. For example, is the
ççnational prime rate'' detennined by the prime rate set by a money center bank, such as Chase Bank? Or, is it
determined by reference to the prime rate located in the Wall Street Journal? See generally Mark F. Bernstein, The
Federal Open Market Committee and the Sharing ofGovernmental Power with Private Citizens, 75 VA. L. REV. 1 1 1
(1989). In the case at bar, the Court Gnds that the appropriate source for the national prime rate is from the Wall
Street Journal. This is so because since the second quarter of 1994, the W all Street Journal has been surveying
numerous large banks and then publishing the consensus prime rate. See Wall Street Journal Prime SJ/c,
BANKRATE, hlp://www.bankate.com/rates/interest-rates/wall-street-prime-rate.aspx (last accessed June 6, 20 17).
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opinion. Tirey, 350 B.R. at 69.Another has used the prime rate published as of the actual date

of the publication of the opinion. In re Process Property Corp., 3l7 B.R. 603, 61 1 tBankr. N.D.

Tex. 2005).

However, this Court chooses to use the rate as of the effedive date of the Plan. The

Court opts for this approach because j l325(a)(5)(B)(ii) reads as follows: (k. . .(T)he court shall

confinn a plan if . . . with respect to each allowed secured claim provided for by the plan- the

plan provides that . . . the value, as ofthe effective date ofthe plan, of property to be distributed

under the plan on account of such claim is not less than the allowed am ount of such claim . . . .''

(emphasis added). Further, the Fifth Circuit has recognized that:ûs-l-he general consensus that

has emerged provides that a one to three percent adjustment to the prime rate as ofthe eyective

date (of the plan) is appropriate.'' In re Texas Grand Prairie Hotel Realty, L .L . C. , 710 F.3d 324,

333 11.53 (5th Cir. 2013) (citing and quoting ln re Riverbend L easing L L C, 458 B.R. 520, 535

tBarlkr. S.D. lowa 201 1)) (setting the prime rate as of the effective date (of the planl for purposes

11 A l ing the Prime Plus Approach as of the effective dateof Chapter 1 1 plan confirmation). pp y

has also been adopted by various bankruptcy courts throughout the country. See In re Riley, 428

B.R. 757, 766 (Bankr. N.D. Ohio 2010); In re Knight, 254 B.R. 227, 229 tBank.r. C.D. 111. 2000).

Therefore, to determine the appropriate cramdown rate in the case at bar, this Court will use the

prime rate as of the effective date of the Plan.

According to the Supreme Courq the effective date of the plan dkis the date on which the

plan is confirmed and becomes binding.'' Hamilton v. Lanning, 560 U.S. 505, 518 (2010),. see

11 W hile Texas Grand Prairie involved a Chapter l 1 plan, the Court sees no reason why the Fifth Circuit's
reasoning would not also apply to a Chapter l 3 plan because relevant language from j l325(a)(5)(B)(ii) in regards
to Chapter 13 is identical to the Chapter 1 1 equivalent, j 1 129(b)(2)(A)(i)(II). See Sullivan v. Stroop, 496 U.S. 478,
484 (1990) (ççtThej normal rule of statutory construction (is) that identical words used in different parts of the same
act are intended to have the same meaning.'') (internal quotation and citation omitted).
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e.g., In re Montemayor, 2010 WL 53158 14, at * 1 (using the date that the order confirming the

plan was docketed as the effective date). At this point, the Court has not confirmed the Plan.

Rather, the Court began the confirmation hearing on April 20, 2017, and then, after listening to

the testimony of M s. Turcotte and hearing oral arguments of counsel, continued the hearing until

July 27, 2017. Assuming that the Court confirms the Plan and enters the order on that same day,

July 27, 2017 will be the effective date of the Plan. No one knows what the prime rate will be on

that date. Accordingly, for purposes of this Opinion, this Court will use the prime rate that was

in effect on April 20, 2017. Then, on July 27, 2017, if the prime rate has changed, the Plan will

need to be further modified to take into account the change in the prime rate. Because the prime

rate as of April 20, 2017 was 4.0%, this is the rate that the Court will now use to apply the Prime

Plus Approach required by Ff//.

2. Adiusting the Prime Rate for Risk

(

1
,

To evaluate risk factors, a hearing must be held to allow parties to Efpresent evidence

about the appropriate risk adjustment.'' Till, 541U.S. at 479. Ultimately, the risk rate chosen

must be lthigh enough to compensate the creditor for its risk but not so high as to doom the plan.''

f#. at 480. Indeed, Till suggests that the Court should award a risk adjustment between 1 .0% and

3.0%. 1d. Further, the Fifth Circuit has stated that (ta 1.00% adjustment representlsj the low risk

debtor and a 3.00% adjustment representlsl a high risk debtor.'' Texas Grand Prairie Hotel, 710

F.3d at 334 11.54 (internal citations and quotations omitted). When considering the adjustment of

the prim e rate, courts should consider tésuch factors as the circum stances of the estate, the nature

of the security, and the duration and feasibility of the reorganization plan.'' Till, 541 U.S. at 479.

Further, the Supreme Court has held that the risk adjustment calmot be based on the creditor's

Slprior interactions with the debtor.'' 1d.
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In re Bivens, 317 B.R. 755 (Bankr. N.D. 111.2004), illustrates the appropriate analysis

required by Till for a Chapter 13 plan. In Bivens, when the court examined the dtrisk factors,'' it

took into account the following factors: (1) the debtor's two dependent children; (2) the debtor's

job that she had maintained for four years; (3) the debtor's income and take-home pay; (4) extra

income, such as child support; (5) the debtor's voluntary wage order; and (6) the debtor's good

faith assertions to pay her creditors. Id at 765.Further, the court gave credence to the fact that

the debtor had çtto find refuge under the Code'' and concluded that the risk of default was

somewhat reduced because the estate was being supervised by the Chapter 13 trustee and the

debtor could not obtain new loans without express court approval. Id The court also stated that

the ûtpost-petition paym ents are more indicative of whether or not Chapter 13 debtors will likely

perform as they have proposed under their plans.'' Id at 766. Ultimately, the court in Bivens

assigned a 2.25% risk factor interest premium where the debtor was on an admittedly dçvery tight

budgetr'' earning only $ 1,989.67 per month, and separated from her husband, but where she had a

steady job and had successfully stayed within her budget, thus demonstrating that there was a

reasonable likelihood that she would be able to make the paym ents proposed under the plan-

i.e., that the plan was feasible. 1d. at 765-66, 768--69.

Even more so than the debtor in Bivens, this Court finds that the Debtors here have

successfully proven that they have a low risk of default.First, M s. Turcotte has been a teacher

for two years with Cy-Fair ISD, and earns almost $70,000.00 per year. gFinding of Fact No. 11;

thus, she has a steady job. Moreover, if Cy-Fair lSD eliminates her present position, it is

required to find her another position at another school within the district. g.J#.1. Under these

circumstances, the Court finds that Ms. Turcotte has significant job security and that the risk of

losing her job is very low. Second, the Debtors have an amended wage order in place, Findings

16
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of Fact Nos. 7 & 8), and this order minimizes the risk

automatically withdraws the plan payment and remits

of default because Cy-Fair 1SD

the funds to the Chapter 13 trustee;

therefore, there is no risk whatsoever of the Debtors' remitting an NSF check to the trustee or

being overdrawn under an ACH payment. Indeed, the Debtors are current with their payments to

the Chapter 13 Trustee. Finding of Fact No. 9j.Third, the Debtors have surrendered one of

their vehicles (i.e., the 2015 Mitsubishi Outlander), thereby reducing their monthly expenses,

Findings of Fact Nos. 3 & 91, which, in turn, reduces the risk that they will default in their

payments to the Chapter 13 trustee.Fourth, the equity in the Sienna is $7,300.00, and the equity

in the Tacoma is $6,800.00, Finding of Fad No. 4); therefore, the Credit Union is comfortably

oversecured on each of the Claims, thus reducing its risk. M oreover, a review of the security

agreement for each of these car loans retlects that the two loans are cross-collateralized. gclaim

12 h the aggregate equity of $ 14 100.00 secures both of the Claims, whichNos. 6-2 & 7-21. T us, ,

further reduces the Credit Union's risk.

Vigorously disputing the Debtors, the Credit Union contends that the risk is not de

minimis and that the rate adjustment should be 2.0%. (Finding of Fact No. 6). The Credit Union

believes that this risk adjustment is warranted ûtby the mere filing of the bankruptcy case.'' (Doc.

No. 33, p. 2 of 2q. Further, at the hearing, the Credit Union argued that Mr. Turcotte's

unemployment poses an additional risk. (Tape Recording, Apr. 20, 2017 Hearing, at 4:59:39-

4 :59 :48 P.(N4.) .

The Court finds the Credit Union's arguments to be unpersuasive. W hile the Court

agrees that a risk adjustment is warranted, a 2.0% adjustment is not merited merely because the

12 The exact language in the paragraph conveying the security interest reads, in pertinent part, as follows: ttYou are
giving this interest to secure repayment of your loan as well as any amounts you now owe or will owe the Credit
Union, except any loans secured by your principal residence.'' (Claim Nos. 6-2 (security interest, p. 2) & 7-2
(security interest, p. 2)1.
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Debtors filed bankruptcy or because Mr. Turcotte is unemployed. ln Bivens, the court

13 b t the facts here are more favorable than thedetermined that the risk factor was 2.25% , u

circtlmstances in Bivens. First, the facts that favored the debtor in Bivens are also present here:

Ms. Turcotte has a steady job- generating enough income to pay the entire plan payment,

Finding of Fact No. 11; the Debtors have a voluntary wage order that has already been

implemented, Findings of Fact Nos. 7 & 8j; and the Debtors are current with the Chapter 13

trustee and their plan payments, Finding of Fact No. 9). Second, unlike the debtor in Bivens, the

Debtors do not have any minor children and they have been proactive about reducing their

monthly expenses by surrendering one of their vehicles.Findings of Fact Nos. 3 & 91. Further,

the probability of the Plan's success is high because of the am ended wage order and M s.

Turcotte's job security. (Findings of Fact Nos. 1 & 7-9) Moreover, there is substantial equity

(i.e., $14,100.00) in the collateral securing the Claims. gFinding of Fact No. 4). Under a11 of

these circumstances, the Court finds that the Debtors pose a relatively 1ow risk and that a 1.0%

risk adjustment is appropriate.See In re Texas Grand Prairie Hotel Realty, L .L.C. , 710 F.3d at

334 11.54 ($$gAJ 1.00% adjustment representgs) the 1ow risk debtor . . . .'') (internal citations and

14quotations omitted).

13 h debtor's plan proposed a cramdown rate of 7.0% , which represented the sum of the then existingln Bivens, t e
prime rate of 4.75% plus a risk factor interest premium of 2.25% . Bivens, 3 17 B.R. at 764. Thus, to be completely
accurate, it was the debtor who proposed the 2.25% risk premium, as opposed to the court actually generating this
tigure. However, the court evaluated all of the circumstances, as required by Till, and then found that the proposed
2.25% interest premium was acceptable.

14 The parameters suggested by the Supreme Court in Till concerning the adjustment for risk range from 1 .0% to
3.0%. Further, several years after the Supreme Court issued its decision in Till, the Fifth Circuit stated that çtltlhe
general consensus that has emerged provides that a one to three percent adjustment to the prime rate as of the
eyective date (of the plan) is appropriate.'' ln re Texas Grand Prairie Hotel Realty, L.L.C., 710 F.3d at 333 11.53
(citing and quoting In re Riverbend L easing LLC, 458 B.R. at 535). A plausible argument can be made that neither
Till nor Grand Prairie requires a bankruptcy court to stay within this two hundred basis points range, and thus the
right evidentiary record might lead a court to find that the risk adjustment should be Iess than l .0% or greater than
3.0% . Given the evidentiary record in the case at bar, this Court chooses to remain within the two hundred basis
point range suggested by Till and, specitically, to adjust the rate by the least amount (i.e., one hundred basis points)
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ln sum, the current prime rate is 4.00% and the risk adjustment is 1 .0%. Therefore, under

the Prime Plus Approach, the appropriate cramdown rate for this case is 5.00%, as of the

effective date of the Plan.

3. The Rate in Effect From the Petition Date to the Effective Date of the Plan is Not the
Sam e Rate as the Rate Calculated Under Till to Take Effect on the Effective Date

There is no question that the Credit Union is oversecured.

Section 506(b) provides that an oversecured

However, j 506(b) does not expressly address the issue of what rate of interest should be

gFindings of Fact Nos. 3 & 41.

creditor is entitled to interest on its claims.

applied. In In re L aymon, the Fifth Circuit held that Ctwhen an oversecured creditor's claim

arises from a contract, the contract provides the rate of post-petition interest.'' 958 F.2d 72, 75

(5th Cir. 1992). Further, in Matter ofsouthland Corp. , the Fifth Circuit held that between the

petition date and the effective date of the plan, the interest rate on the oversecured claim was the

default rate provided for under the contract, unless this rate ttwould produce an inequitable . . .

result.'' 160 F.3d 1054, 1060 (5th Cir. 1998). lf there would be an inequitable result, then the

rate would presumably be the non-default rate under the contract. In re Shree M ahalaxmi, Inc.,

522 B.R. 899, 916 tBankr. W.D. Tex. 2014) ($t(T1he Court holds that the Trust is not entitled to

receive post-petition default interest, as no default in payment occurred prior to the Debtor filing

bankruptcy.'l; see also In re Cummins Util., L .P. , 279 B.R.195, 203-05 (Bankr. N.D. Tex.

2002); In re Trinity Meadows Raceway, Inc., 252 B.R. 660, 669 tBankz.. N.D. Tex. 2000); In re

Delaney Family L.P., No. 02-46631-17M1.-1 1, 2003 WL 23957146, at *4-5 (Bankr. N.D. Tex.

May 28, 2004).

Thus, in the case at bar, the interest rate on the Claims from the Petition Date (December

2, 2016) to the effective date of the Plan (which presumably will be July 27, 2017) will be the

suggested by Till. lf M r. Turcotte was employed and if the collateral was not a rapidly depreciating asset, this Court
might be persuaded that the risk premium should be Iess than 1 .0% .
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non-default rate under the promissory notes executed by the Debtors for the benefit of the Credit

Union. This is so because the Debtors were current as of the Petition Date, Finding of Fact No.

91, so there can be no legitimate reason to use the default rate. Thus, under the Plan, the interest

rate from the Petition Date to the effedive date of the Plan will be 1.99% per annum (i.e., the

non-default rate under the vehicle notes held by the Credit Unionl- not the 5.0% cramdown rate

that will apply after the effective date. This Court's ruling accords with the ruling issued by

Judge Isgtlr in Montemayor, 2010 W L 53158 14, at * 1, except there, the contract rate exceeded

the prime plus rate, whereas here, the contract rate is less than the Till rate.15 See also ks'./F

Ventures, L L C, 441 B.R. 248, 252 tBankr. N.D. Tex. 2010) Csln fact, the allowance of contract

interest rates to apply to so-called épendency interest,' which is interest that accrues after filing

of petition but prior to reorganization plan's effective date, is settled law in the Fifth Circuit.'')

(citing Matter ofsouthland Corp., 160 F.3d at 1059-60).

IV. CONCLUSION

Because of Till, the cramdown interest rate on secured claim s in Chapter 13 cases m ust

be determined in a two-step approach. First, the starting point is to choose the national prime

rate as of the effective date of the plan. Second, the rate must be adjusted upwards to account for

the risk of default by the debtor. W hen a debtor successfully proves that he or she is a low risk,

a 1ow interest premium is warranted; conversely, when the affected creditor introduces evidence

that the debtor poses a substantial risk, then a higher interest premilzm is merited. W hile the

filing of bnnkruptcy might decrease an individual's creditworthiness, the decision to file

bankruptcy is not the determ inative factor for assessing how m any basis points to add to the

15 h tract rate was 9.240.4) whereas under the Prime Plus Approach, the rate was determined toIn M ontemayor, t e con
be 5.25%. Therefore, Judge lsgur ruled that from the petition date up until the date that the plan was contirmed, the
contract rate of 9.25% applied, and that once the plan was contirmed, the cramdown rate of 5.25% would apply.
2010 W L 5315814, at * 1.
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prime rate to adjust for the debtor's risk of default. Instead, the Supreme Court has held that

courts must evaluate the totality of existing circumstances when adjusting the prime rate upwards

for risk. Till, 541 U.S. at 479-80.

Here, the Debtors have shown why they are a relatively low risk, but Till bars them from

obtaining confirmation of the Plan: its proposed cramdown rate of 1 .99% violates the Prime Plus

Approach, and therefore they cannot satisfy j 1 325(a)(5)(B)(ii). Rather, the Debtors must pay

the Claim s at a rate of prim e plus one percent, which presently equates to 5.0%  per almum .

Therefore, this Court will enter an order denying confirmation of the Plan without prejudice to

the Debtors filing an amended plan that proposes to pay the Claims at a rate of 5.0% per nnnum

as of the effective date of the am ended plan, with a rate of 1.99% per annum being the rate in

effect from the Petition Date up to the effective date of the amended plan.

A separate order consistent with this M emorandum Opinion will be entered on the docket

simultaneously herewith.

Signed on this 8th day of June, 2017.

Jeff Bohm
United States Banknlptcy Judge
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