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MEMORANDUM AND ORDER

RE TITTLE DEFENDANTS’ MOTIONS TO DISMISS

The above referenced action is brought on behalf of Enron
Corporation (“Enron”) employees who were participants in three
employee pension benefit plans governed by the Employment
Retirement Income Security Act of 1974 (“ERISA”), § 3(2), 29 U.S.C.
§ 1002(2), specifically the Enron Corporation Savings Plan
(*Savings Plan”), the Enron Corporation Employee Stock Ownership
Plan (“ESOP”), and the Enron Corporation Cash Balance Plan (“Cash
Balance Plan”),' and also on behalf of Enron employees who received

“phantom stock” as compensation.’ The first consolidated amended

! While wvarious parties have submitted copies of the

relevant plans and trust agreements, some not the controlling
version, the governing versions of all three are available as
exhibits A.1-A.5 to the Joint Appendix in Support of Defendants’
Motions to Dismiss Amended and Consolidated Complaint (#271) and
as exhibits A-D to Tittle Plaintiffs’ Appendix for Opposition to
Defendants’ Motions to Dismiss the First Consolidated and Amended
Complaint (#322).

? The complaint at 54, Y192 states that the phantom stock
was given in lieu of money as wages (or bonuses for work done) and
“was not part of any ERISA plan.” ERISA governs only employee
welfare benefit plans (which provide medical, unemployment,
disability, death, wvacation, and other benefits) and employee
pension benefits plans (which provide retirement income to
employees or defers payment of income to employees until
termination of covered employment or thereafter), or plans that are
a combination of the two. 29 U.S.C. § 1002 (1), (2), and (3);
Absher v. Flexi International Software, Inc., No. Civ. 3:02CV171
(AHN) , 2003 WL 2002778, *6 (D. Conn. Apr. 10, 2003), citing Murphy
v. Inexco Oil Co., 611 F.2d 570, 575 (5" Cir. 1980) (Where payments
are made not to “provide retirement income” but for some other
purpose, ERISA does not apply.); Hahn v. Nat’l Westminster Bank,
N.A., 99 F. Supp. 2d 275, 278-81 (E.D.N.Y. 2000) (citing Department
of Labor regulation, 29 C.F.R. § 2510.3-2(c), excluding from the
definition of employee benefit plans those that involve payments
made to employees as “bonuses for work performed”). In contrast
to a pension benefit plan, a bonus plan does not proffer retirement
income, but functions for another purpose, such as increased
compensation for an incentive or a reward for good work. Absher,
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class action complaint (instrument #145) alleges that Defendants
are liable for the following violations during a proposed Class

Period from January 20, 1998 through December 2, 2001: (1) breach

2003 WL 2002778 at *6. In the Tittle complaint there are no
allegations that the phantom stock was designated for retirement
income so that it might have constituted an employer “program” that
might qualify as an “employee pension benefit” plan under 29 U.S.C.
§ 1002(2) (A) (1). See, e.g., Massachusetts v. Morash, 490 U.S. 107,
118-20 (1989) (payments by an employer out of general company assets
as compensation for work, even 1if deferred, are not employee
welfare benefit plans under ERISA); Emmenegger v. Bull Moose Tube
Co., 197 F.3d 927, 931-32 (8" Cir. 1999) (holding that a phantom
stock plan for executive employees to provide incentives and
compensation for remaining in their employment “with additional
incentives for industry and efficiency,” was not a pension plan
because redemption of shares was not conditioned upon termination
of employment and its purpose was not deferral of income, but was
instead a bonus plan exempted from coverage by ERISA). Thus the
Court assumes none of the ERISA causes of action is or can be
asserted on behalf of the proposed class of the phantom stock
recipients.

Moreover, phantom stock is not actually stock. It has
been defined as

fal right . . . to receive an award with a
value equal to the appreciation of a share of
stock from the date that Phantom Stock 1is
cashed out. . . . Phantom Stock programs are
designed to provide executives with cash
payments equivalent to amounts they could
receive under an actual stock option or

gsimilar program. . . . Phantom programs are
based on “phantom” or “hypothetical” shares or
units.

Whitt v. Sherman Int’l Corp., 147 F.3d 1325, 1327 (11*® Cir.
1998) (quoting Coopers & Lybrand, Executive Summary of Nonqualified
Long-term Incentive Plans, CV01l ALI-ABA 619, 632 (1996)). The
Tittle complaint fails to state what company issued the stock, but
in Plaintiffs’ Opposition to Defendants’ Motions to Dismiss State
Law Claims (#319 at 19), Plaintiffs represent that at this stage
of the litigation they believe the stock does not constitute a
“covered security,” or a “nationally traded security” or a security
igsued by a registered investment company under 15 U.5.C. § 77r (b),
nor that it constitutes an investment contract of any kind and thus
any conduct related to the phantom stock is not actionable under
the federal securities laws.

The complaint does assert phantom stock claims under RICO
and Texas common law civil conspiracy.
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of fiduciary and co-fiduciary duties under ERISA, 29 U.S.C. §§ 1104
and 1105; (2) the commission of or conspiracy to commit unlawful
acts or omissions in the conduct of certain enterprises’ affairs
through a pattern of racketeering activity in a scheme to mislead
and defraud Enron employees, shareholders, potential investors, and
the securities market in violation of the Racketeer Influenced and
Corrupt Organizations Act (civil “RICO”), 18 U.S.C. §§ 1961-1968;

and (3) negligence and civil conspiracy under Texas common law.

I. OVERVIEW OF CAUSES OF ACTION AND PENDING MOTIONS

Defendants fall into five groups: (1) Enron and
individual officers and directors of the company; (2) committees,
trustees, and individuals that administered the three pension
plans; (3) Enron’s accountant Arthur Andersen LLP and some of its
individual partners and employees (Thomas H. Bauer, Joseph F.
Berardino, Debra A. Cash, Donald Dreyfus, James A. Friedlieb, D.
Stephen Goddard, Jr., Gary B. Goolsby, Michael D. Jones, Michael
M. Lowther, John Stewart, William Swanson, Nancy A. Temple, and
Roger D. Willard); (4) Enron’s outside law firm Vinson & Elkins
L.L.P. and some of its individual partners ({(Ronald Astin, Joseph
Dilg, Michael Finch, and Max Hendrick, 1III); and (5) five
investment banks (J.P. Morgan Chase & Co., Merrill Lynch & Co.,
Inc., Credit Suisse First Boston, Citigroup, Inc., and Salomon
Smith Barney, Inc).

The complaint asserts its causes of action in nine

counts: five under ERISA, two under RICO, one under Texas common-



law negligence, and the 1last under Texas common-law civil
conspiracy.
Count I originally asserted a claim on behalf of the

Savings Plan and the ESOP® against Defendants Enron, the Enron

! As explained by the Sixth Circuit Court of Appeals in
Chao v. Hall Holding Co., Inc., 285 F.3d 415, 425 (6" Cir. 2002),
cert. denied, 123 S. Ct. 966 (2003),

Under ERISA, a plan that primarily invests in
shares of stock of the employer that creates
the plan is referred to as an ESOP.
Congress intended ESOPS to function as both
“an employee retirement benefit plan and a
‘technique of corporate finance’ that would
encourage employee ownership.” . . . “Because
of these dual purposes, ESOPS are not designed
to guarantee retirement benefits, and they
place employee retirement assets at much
greater risk than the typical diversified
ERISA plan.” [citations omitted]

The Fifth Circuit has provided “a thumbnail sketch of basic ESOP
mechanics” :

An employer desiring to set up an ESOP will
execute a written document to define the terms
of the plan and the right of beneficiaries
under it. 29 U.S.C. § 1102(a) (1976). The
plan document must provide for one or more
named fiduciaries “to control and manage the
operation and administration of the plan.”
Id., §1102(a) (1). A trust will be established
to hold the assets of the ESOP. Id., § 1103.
The employer may then make tax-deductible
contributions to the plan in the form of its
own stock or cash. If cash is contributed,
the ESOP then purchases stock 1in the
sponsoring company, either from the company
itself or from existing shareholders. Unlike
other ERISA-covered plans, an ESOP may also
borrow in order to invest in the employer'’'s
stock. In that event, the employer’s cash
contributions to the ESOP would be used to
retire the debt.

Donovan v. Cunningham, 716 F.2d 1455, 1459 (5" Cir. 1983), cert.
denied, 467 U.S. 1251 (1984).
Furthermore the fiduciary of an ESOP is not relieved of
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ERISA Defendants,® Kenneth L. Lay,’ Jeffrey K. Skilling {to be

his traditional duties of loyalty, prudence, and care under § 404
of ERISA, (9 U.S.C. § 1104 (a), although the fiduciary is not bound
by the requirement of diversification of plan assets under §
404 (a) (2), 29 U.S.C. § 1104 (a) (2), or by the prohibited transaction
rules of § 406, 29 U.S.C. § 1106 and § 408, 29 U.S.C. § 1108(e),
to be discussed in detail later. Id. at 1463-67. Plaintiffs here
maintain that they are not alleging that Defendants failed to
diversify the ESOP assets, but that in breach of their fiduciary
duties to plan participants and beneficiaries, they permitted an
imprudent investment in Enron stock when they knew or should have
known it was very risky.

The Third Circuit has held that in light of the special
nature of an ESOP and the special provisions for it, an ESOP
trustee is entitled to a presumption that it acted consistently
with ERISA in investing plan assets in the employer’s securities
unless a showing was made that circumstances have arisen that would
make such an investment defeat or impair the original purpose of
the trust. Moench v. Robertson, 62 F.3d 553, 568-71 (3d Cir.
1995), cert. denied, 516 U.S. 1115 (1996). A determination as to
whether an ESOP fiduciary breached its fiduciary duty should not
be made on a motion to dismiss, but only after discovery develops
a factual record. Id. (reviewing whether ERISA fiduciary was
entitled to presumption on summary judgment; under a showing of
circumstances that made such an investment defeat or impair the
original purpose of the trust, the trustee was subject to the
prudent man rule); in accord Kuper v. Iovenko, 66 F.3d 1447, 1459
(6" Cir. 1995); In re IKON Office Solutions, Inc., 86 F. Supp. 2d
481, 492 (E.D. Pa. 2000) (denying motion to dismiss because “it
would be premature to dismiss even a portion of the ERISA complaint
without giving plaintiffs an opportunity to overcome the
presumption”). But see Canale v. Yegen, 782 F. Supp. 963, 967-68
(“the allegation that [an ESOP] Plan administrator has failed to
prudently diversify plan assets invested exclusively in the stock
of the beneficiaries’ employer can state a claim for breach of
fiduciary duty under ERISA.”), on reargument, 789 F. Supp. 147,
153-54 nn.4 & 5 (D.N.J. 1992) (the relevant fiduciary duty,
described in the [earlier] .opinion only in terms of the duty to
diversify, is better characterized as both the duty to diversify
and to discharge her duties with the prudence that a prudent person
would use in the conduct of a like enterprise.”).

* The complaint at 62 states that the term “Enron ERISA
Defendants” refers to those Defendants named in Y9 44-61, i.e., the
Enron Corp. Savings Plan Administrative Committee (“Administrative
Committee”), the Enron Stock Ownership Plan Adwministrative
Committee (“ESOP Administrative Committee”), the Cash Balance Plan
Administrative Committee, Cindy Olson, Mikie Rath (since dismissed
from this action, #367), James S. Prentice, Mary K. Joyce, Sheila
Knudsen, Rod Hayglett, Paula Rieker, William D. Gathmann (since
dismissed from this action, #363), Tod A. Lindholm, Philip J.
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