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Opinion on Summary Judgment

I Introduction.

A real-estate brokerage company sued two state officials for interfering with its
ability to sell timeshares. They imposed the states’ licensing requirements and fee
restrictions on it, and it claims that this unconstitutionally interferes with interstate

commerce. Both sides have moved for summary judgment. The broker will prevail.

2. Timeshares.

A timeshare — also called a vacation ownership ~ is the right to enjoy a property
for a limited period, usually weekly. Some timeshares are owned by individuals; others
are owned by resorts. Vacationers may pay a fee to the owner or exchange time at one
resort for an interval at another. In 1997, approximately two million people owned
timeshares in the United States. They owned 64,000 timeshares located in 1,200 resorts
among 45 states. Florida has the largest number of resorts with 24% of them. California
is second with 8%.

Timeshares may be bought from two sources. People may acquire directly from
the developers, or they buy them from an earlier owner in the secondary market. An
individual who owns a timeshare that he wants to sell faces hurdles. First, reselling
individuals must compete with new properties. Second, owners often live far from their

vacation sites, making it mmpractical for them actively to show the unit to potential



buyers. Third, the low unit price makes many marketing tactics uneconomical. Finally,
resellers lack the economies of scale for promotion that developers may use to reach a
wide market.

A timeshare is an interest in land about halfway between a condominium and a
hotel room —a variable time, exchangeable location sub-lease. In California, Texas, and
Florida, timeshare owners have the same technical estate in property as a hotel guest -
a limited privilege to enjoy the land of another person, a license.'

Apart from the resorts that have been developed for timeshare use and those
resorts that have been re-developed in that form, people who own houses and
apartments in attractive places compete with the institutional resorts. They market their
properties for temporary use by others through brokers and themselves directly.
Management companies offer timeshares in houses owned by individuals as part of a
system of alternative properties within which owners may exchange occupancies or
members may use particular sites. Also, companies accept members who may select one
of its owned or managed properties for an interval in exchange for a fee.

All these forms of shared ownership in vacation properties must compete with
directindividual ownership and hotel-room rentals. The concept of timeshares asa way
to increase the utility of real estate is not distinct in principle from other uses. Similarly,
the individuals and businesses that own and deal in them are not distinct from the people
in the competing forms of recreational land use. All forms of exploitation and marketing
compete with the others.

People at every level of sophistication employ others who specialize in a field -
like brokers — to help them. Because the resale market for timeshare is both competitive
and dispersed, it is especially suited to the efficiency of intermediaries. Reselling owners
often employ a real-estate broker — one in that region, one affiliated with the resort’s
developer. or one active nationally like Stroman. The developers themselves use third-

party brokers, too, and brokers use each other.

"CAL. Bus. & PROF. §§11212 (West 2005); FLA. STAT. ANN. 88 721.05 (West 2005); TEX.
Prop. CODE § 221.002 (VERNON 2003).
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