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MEMORANDUM AND ORDER

RE IMPERIAL COUNTY EMPLOYEES RETIREMENT SYSTEM’S
MOTION TO INTERVENE
Pending before the Court is Imperial County Employees
Retirement System’s (“ICERS’”) motion to intervene as plaintiff and
as additional class representative for purchasers in nine offerings

of Foreign Debt Securities' during the Newby Class Period, under

! The Foreign Debt Securities were issued from September

1999 through July 2001, were sold in a series of offerings in
Europe during 2000 and 2001, and were listed and traded upon the
Luxembourg stock exchange. See First Amended Consolidated




Federal Rules of Civil Procedure 23(d) (2) and 24 (b) (2)? (instrument

#1630) .

The motion to intervene was initially filed with co-
Movant IHC Health Plans, Inc. (“HPI”) and joined by Degeret Mutual
Benefit Administrators (“Deseret”) (#1680) in order to represent

more broadly the interests of the class, but they have both since
withdrawn (#1724). Opposition to the motion has been filed by

Conseco Annuity Assurance Company® (“Conseco”) (#1653, relating to

Complaint (#1388) at 49 641.1-641.2. They are described in detail
in the controlling complaint from pages 409-49, Y 641.1-641.44.

2Rule 23(d) (2) “empowers the court in any type of class
action to encourage members of the class ‘to intervene and present
claims or defenses, or otherwise to come into the action . . . .’”
Vuyanich v. Republic Nat’l Bank of Dallas, 82 F.R.D. 420, 436 (N.D.
Tex. 1979), quoting Rule 23(d) (2). Pursuant to this Rule, the
court has great discretion to allow intervention for two purposes:
“‘for the protection of the members of the class or otherwise for
the fair conduct of the action . . . .” Id. at 437. “These two
purposes mirror the two types of intervention which Rule 24 allows
intervention as of right and permissive intervention.“ Id.

Rule 24 (b)(2), relating to permissive intervention,
provides in relevant part, “Upon timely application any one may be
permitted to intervene in an action . . . when an applicant’s claim
or defense and the main action have a question of law or fact in
common. . . . In exercising its discretion the court shall consider
whether the intervention will wunduly delay or prejudice the
adjudication of the rights of the original parties.”

As will be discussed, while ICERS requests intervention
as Dboth a named plaintiff and a c¢lass representative, the
requirements for intervening as a plaintiff are distinct from those
for intervening as a class representative.

® As will be explained, Conseco’s claims against
Citigroup and Citigroup subsidiaries are based on losses arising
from the purchase of "“Credit Linked Notes” (“CLNs”) issued by, in
the name of, and for the benefit of Citigroup.

In #1592 at 2 n.2, Conseco explains that the CLNs were
issued by trusts created by Citigroup. They included the following
securities:



its class action suit, H-03-2240, and #1592, relating to H-03-860

(a) Yosemite Securities Trust I 8.25% Series
1999-A Linked Enron Obligations maturing
November 15, 2003, issued in the aggregate
amount of $750,000,000 on or about November 4,
1999 (“Yosemite I Notesg”); (b} Yosemite
Securities Trust II 8.75% Series 2000 Linked
Enron Obligations wmaturing February 2007,
igsued in the aggregate amount of 200,000,000
[English pounds] on or about February 23, 2000
(“Yosemite II Notes”); (c) Credit Linked Notes
Trust 8% Notes maturing August 15, 2005,
issued in the aggregate amount of 200,000,000
[English pounds] on or about August 25, 2000

(“ECLN Notes”); (d) Credit Linked Notes Trust
ITI 7 3/8 % Notes maturing May 15, 20006,
issued in the aggregate amount of
$500,000,000 on or about May 24, 2001 (“ECLN
IT Notes”); (e) Enron Sterling Credit Linked
Notes Trust 7 1/4% Notes maturing May 24,
2006, 1issued 1in the aggregate amount of
125,000,000 [English pounds] on or about May
24, 2001 (“Sterling CLN Notes”); and (f) Enron

Euro Credit Linked Notes Trust 6 1/2% Notes
maturing May 24, 2006, issued in the aggregate
amount of 200,000,000 Euro on or about May 24,
2001 (“Euro CLN Notes”).

Together the Yosemite I Notes, the
Yosemite II Notes, the Yosemite III Notes, the
ECLN Notes, the ECLN II Notes, Sterling CLN
Notes and the Euro CLN may be collectively
referred to herein as “Citigroup CLNs.”

Conseco’s opposition to ICERS’ motion to intervene is
directed at HPI, and not ICERS, which did not purchase CLNs. Both
would-be intervenors sought to represent the interests of such
purchasers in a larger class of all Foreign Debt Securities
investors. As noted, HPI has withdrawn its request to intervene.
Because ICERS and Newby Lead Plaintiff contend that ICERS would
have standing to sue for violations relating to all Foreign Debt
Securities offerings, the Court addresses Conseco’s objections as
if they were directed to ICERS as a potential representative of a
subclass for Foreign Debt Securities.



and H-03-2240*), Outside Directors (#1681)°, Bank Defendants®

* Hudson Soft Company, on July 22, 2002, filed a class

action suit grounded in the Racketeer Influenced and Corrupt
Organizations Act (™ RICO”), 18 U.S.C. §§ 1961, et seg., against
Credit Suisse First Boston Corporation, Credit Suisse First Boston
International, CSFB Europe Ltd., Donaldscn, Lufkin & Jenrette
Securities Corporation, Citibank N.A., Salomon Smith Barney, Inc.,
Schroder Salomon Smith Barney, Salomon Brothers International Ltd.,
Arthur Andersen L.L.P., Vinson & Elkins L.L.P., and a number of
bank employees and Enron Corporation officials in the Southern
District of New York. In an amended complaint filed on September
29, 2002, Hudson Soft added, as alternative causes of action,
securities fraud claims under § 10(b); that same day it published
notice on the PR Newswire as required by the PSILRA. Subsequently
it filed a motion for appointment as lead plaintiff. A wmonth later
it and Conseco jointly filed a motion to be appointed lead
plaintiff. On February 28, 2003, Hudson Soft and Conseco moved to
sever the claims based on CSFB’s Enron-linked notes from claims
based on the Citigroup CLNs, with Hudson Soft indicating that it
was no longer pursuing class claims but only individual claims and
withdrawing from seeking lead plaintiff status. That motion to
sever was granted.

On March 5, 2003, Conseco then filed a class action
complaint against Citigroup and its subsidiaries and employees for
violations of § 10(b), § 20A, and 20(a) of the 1934 Act and § 12 (a)
and § 15 of the 1933 Act.

Both cases were transferred to this Court by the Judicial
Panel for Multidistrict Litigation to be included in MDL 14456.
Hudson Soft’s suit was designated as H-03-860, while Conseco’s
class action against Citigroup entities and employees was
designated as H-03-2240. The parties have recently filed a
stipulation and order dismissing H-03-860 with prejudice pursuant
to a Settlement and Release Agreement. H-03-2240 remains pending.

SOutside Directors object to the intervention on limited
grounds: “Though Movants do not specifically claim to do so, the
Outside Directors object to the proposed intervention to the
extent, if any, it purports to reassert § 10(b), Rule 10b-5, or any
other claims [against Outside Directors] previously dismissed by
this Court.” They quote this Court’s order of July 11, 2003 at 4
("IN ALL AMENDED PLEADINGS COUNSEL SHALL NOT REITERATE ALLEGATIONS
OR ARGUMENTS PREVIQUSLY REJECTED BY THIS COURT IN RULINGS ON
MOTIONS TO DISMISS THE CONSOLIDATED COMPLAINTS.”)

The would-be Intervenors have not responded to this
objection or claimed that they are attempting to reinstate § 10 (b)
claims against Outside Directors. Moreover, the Court finds that
the amended complaint does not assert such claimg against the
Outside Directors. Thug the objection is moot.
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(#1719), and Vinson & Elkins L.L.P. (simply adopting the former
two) (#1729).
WOULD-BE INTERVENOR ICERS’ CONTENTIONS

ICERS claims that it purchased certain Foreign Debt
Securities’ at artificially inflated prices within the Newby Class
Period, i.e., October 19, 1998-November 27, 2001 according to the

First Amended Consolidated Complaint (#1388). Although ICERS, like

® Bank Defendants are composed of Bank of America

Corporation, Banc of America Securities LLC, Barclays PLC, Barclays
Bank PLC, Barclays Capital, Inc., Canadian Imperial Bank of
Commerce, CIBC World Markets, Corp (f/k/a CIBC Oppenheimer Corp.),
CIBC World Markets plc, Credit Suisse First Boston LLC (f/k/a
Credit Suisse First Boston Corporation), Credit Suisgsse First Boston
(USA), Inc., Pershing LLC, J.P. Morgan Chase & Co., J.P. Morgan
Securities Inc., J.P. Morgan Chase Bank, Lehman Brothers, Inc.,
Lehman Brothers Holdings Inc., Merrill Lynch & Co., Inc., and
Merrill, Lynch, Pierce Fenner & Smith Incorporated.

The Court notes that pursuant to an unopposed motion, it
recently dismissed Lead Plaintiff’s § 10(b) and § 20(a) claims
against the Lehman Brothers entities. #1969.

’ According to schedule A, attached to ICERS and HPI's
motion to intervene, ICERS purchased Marlin Water Trust II notes
at two different offerings: the first, an investment of $345,000
on July 12, 2001, and then another, also for $345,000 on December
10, 2001. Thus it purchased in only one of the nine Foreign Debt
Securities Offerings listed in the complaint (#1388 at 409, ¢
641.2). There were a number of underwriters for the Marlin Water
Trust II notes: Credit Suisse First Boston, Deutsche Bank
Securities, Inc. f/k/a Deutsche Bank Alex. Brown, Banc of America
Securities LLc, CIBC World Markets plc, and J.P. Morgan. #1388 at
410, 9 641.2. ICERS does not identify the underwriter from which
it purchased 1its notes.

Although Defendants, in briefing related to their motions
to dismiss, argue in detail that § 12(a) (2) does not govern the
offering of the Marlin Water Trust II notes because the statute
applies only to public offerings made pursuant to a prospectus
under Gustafson v. Alloyd Co., 513 U.S. 561, 577 (1995), the
guestion is only conclusorily mentioned in the briefing related to
the motion to intervene. The Court therefore defers ruling on the
question until it addresses the Bank Defendants’ motions to
dismiss.



the Newby Lead Plaintiff, asserts claimsg under § 10(b) of the
Securities Exchange Act of 1934, ICERS explains that if the Court
grants its motion, the intervention would cure any perceived
defects relating to Lead Plaintiff’s standing to assert the First
Amended Consolidated Complaint’s § 12(a) (2) claims® under the
Securities Act of 1933 on behalf of all purchasers of all Foreign
Debt Securities during the Class Period.

Objections have been raised that ICERS lacks standing to
assert claims on behalf of any class members who invested in
Foreign Debt Securities other than the type and offering in which
ICERS purchased, i.e., Marlin Water Trust II offered on 7/12/01.
In its reply memorandum (#1804 at 2), ICERS disagrees and cites
Sanders v. Robinson/Humphrey/American Express, 634 F. Supp. 1048,
1057, on reconsideration on other grounds, 1986 WL 10096 (N.D. Ga.
1986), aff’d in part and rev’d in part on other grounds sub nom.
Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718 (11%® Cir. 1987),

cert. denied, 485 U.S. 959 (1988) (where claims were raised under

! Section 12(a) (2), 15 U.S.C. § 771(a) (2), which prior to
recodification in 1995, was designated § 12(2), 15 U.S.C. § 771(2),
provides, “Any person . . . who offers or sells . . . shall be
liable . . . to the person purchasing such security from him

" for false and misleading statements or omigssions in or from
prospectuses or other selling communications. 15 U.S.C. § 771 (a).
Maher v. Durango Metals, Inc., 144 F.3d 1302, 1303 n.1 (10* Cir.
1998) (noting recodification of § 12(2) as § 12(a) (2) following the
addition of another subsection under PSLRA). As will be discussed
later in greater depth, a § 12(a) (2) “seller” includes either the
person who actually passes title to the buyer or “the person who
successfully solicits the purchase, motivated in part by a desire
to serve his own financial interests or those of the securities
owner.” Pinter v. Dahl, 486 U.S. 622, 647 (1988).

_6-



§ 10(b) of the 1934 Act and 8§88 11 and 12(a) (2) of the 1934 Act),
in which the district court stated,

Even though class members purchased different
Petro-Lewis limited partnership interests, the
plaintiffs allege that Defendants engaged in
a uniformly fraudulent course of conduct,
disseminated virtually identical false
prospectuses, false financial statements and
other financial information, and failed to

disclose material information regarding
operations of Petro-Lewis to purchasers during
the class period. When plaintiffs have

alleged such a common course of conduct,

courts have consistently found no bar to class

certification even though members of a class

may have purchased different types of

securities.
Moreover, “a class of plaintiffs who purchased different types of
securities may properly be certified with a representative party
who purchased only one type of security.” Endo v. Albertine, 147
F.R.D. 164, 167 (N.D. Ill. 1993) (in accord with “better-reasoned”
view that where a proposed class representative’s claims arise from
same event or practice or course of conduct giving rise to cother
class members’ claims, are based on same legal theory, and arise
from issuance of prospectuses equally applicable to different types
of securities purchased by different class members, proposed class
representative may represent all such purchasers).

Contending that the objection to its standing to
represent a Foreign Debt Securities class is premature, ICERS also
points to and emphasizes this Court’s order of August 7, 2002 at

6, stating that the Court would deal with issues regarding standing

and the creation of classes or subclasses at class certification



time. #1804 at 1. Nevertheless, 1in response to Defendants’
challenge that no currently named Newby plaintiff had bought
Foreign Debt Securities, ICERS explains that “out of an abundance
of caution, and in an effort to properly meet its mandate to
control and direct the litigation, Lead Plaintiff has sought to
intervene ICERS. Once intervention is approved, ICERS can properly
serve as a representative for all purchasers of Foreign Debt
Securities.” #1804 at 2. See Trief v. Dun & Bradstreet, 144
F.R.D. 183, 203 (S.D.N.Y. 1992) (in a securities fraud class action
where plaintiffs sought to intervene a later purchaser of shares,
the court concluded that “important policy considerations support
[intervenor’s] inclusion because [his] presence will ensure that
all interested plaintiffs are represented”); Bromley v. Michigan
Educ. Ass’n, 178 F.R.D. 148, 158-60 (E.D. Mich. 1998) (relying on
Trief) .’ ICERS underlines the fact that every Enron security
investor “was defrauded by the very same scheme. And the
statements at issue in the offering memoranda for the Foreign Debt
Securities are the same as those in claims the Court has already
upheld.” #1804 at 3 (listing examples of statements regarding
which this Court has previously upheld claims). ICERS further
contends that “because the § 12(a) (2) claims arise from the same

illegal scheme, the purchaser of any one of the Foreign Debt

 This Court notes that the claims in Trief were based on
§ 10(b) and § 20(a) of the 1934 Act and Rule 10b-5 and on common
law fraud and negligent misrepresentation. Those in Bromley were
based on the First and Fourteenth Amendments and 42 U.S.C. § 1983,
Thus neither dealt with § 12(2) of the 1933 Act.

- 8-



Securities can represent the § 12(a) (2) claims of all classes of
foreign debt securities.” Id., citing Longden v. Sunderman, 123
F.R.D. 547, 550, 553 (N.D. Tex. 1988) (investors in seven
partnerships were certified to represent a class of investors in
121 separate partnership transactions over five-year pericd because
complaint alleged a common course of fraudulent conduct by
defendants employing the identical or similar misrepresentations)'’;
In re WorldCom, Inc. Sec. Litig., No. 02 Civ. 3288 (DLC), Order at
27-28 (S.D.N.Y. Oct. 24, 2003) (Ex. 1 to #1804) (noting that lead
plaintiff, which did not purchase in either of the two offerings
forming the basis of the § 12(a) (2) claims, “has claims based on
the same Registration Statements and will have an incentive to
pursue and prove many of the facts that underlie the Sections 11
and 12 (a) (2) claims.”). In accord Collins v. International Dairy
Queen, Inc., 168 F.R.D. 668, 674 (M.D. Ga. 1996), modified on other
grounds, 169 F.R.D. 690 (M.D. Ga. 1997); In re VMS Sec. Litig., 136
F.R.D. 466, 474 (N.D. I1ll1l. 1991); In re Prudential Sec. Inc. Ltd.
bPartnership Litig., 163 F.R.D, 200, 208 (S.D.N.Y. 1995) (and other
cases cited therein). See also In re American Continental
Corp./Lincoln Sav. & Loan Sec. Litig., 749 F. Supp. 1424, 1461 (D.
Ariz. 1992} (in response to a challenge that plaintiff class “has
no standing under Sections 10(b), 11 and 12 because there is not

a named plaintiff representing each of the different securities at

Y The claims in Longden arose under § 10(b), RICO, and
common law fraud, but not § 12(2).

_9-



issue,” the court concluded, “[P]llaintiffs need not name a
representative for each subgroup of securities where common issues
predominate as to all securities.”).

As additional authority for granting ICERS’ request to
intervene, ICERS cites decisions in two complex, federal securities
class actions granting motions of lead plaintiffs to add named
plaintiffs with standing to assert particular claims under the 1933
Act where the lead plaintiff’s standing regarding such claims was
challenged: In re Initial Pub. Offering Sec. Litig., 214 F.R.D.
117, 122-23 (S.D.N.Y. 2002) (“[I]ln order for a claim to be asserted
on behalf of a putative class, only the named plaintiffs--but not
necegsarily the lead plaintiff--must have standing”; “It stands to
reason that in many cases . . . the plaintiff with the largest
financial interest [lead plaintiff under PSLRA!'! requirements] may
not have standing to sue on all causes of action. There is nothing
to suggest that, in those cases, Congress intended that plaintiffs
must file an entirely separate class action suit, when in any other
12,

context, a subclass would suffice.”) In re Northwestern Corp.

"' private Securities Litigation Reform Act of 1995, which
amended both the Securities Act of 1933 and the Securities Exchange
Act of 1934. 15 U.S.C. § 78u-4.

“Distinguishing a lead plaintiff under the PSLRA from a
Class Representative under Federal Rule of Civil Procedure 23,
United States District Court Judge Scheindlin noted that courts in
the Second Circuit have repeatedly rejected as undermining the
purpose of the PSLRA the view that a court must cobble together a
lead plaintiff group that has standing to sue on all possible
causes of action.” 214 F.R.D. 117 at *123, citing In re Razorfish,
Inc. Sec. Litig., 143 F. Supp.2d 304, 308 (S.D.N.Y. 2001) (“*To allow
an aggregation of unrelated plaintiffs to serve as lead plaintiffs

-10-



Sec. Litig., No. 03-4049, Order at 6, 8 (noting that a lead
plaintiff is selected by means of “the largest financial stake
inquiry,” the court stated, while it may be favorable, it is not
a requirement that a lead plaintiff under the PSLRA suffer losses
on each type of security that may be at issue in the class action.
“'*The purpose of the lead plaintiff section of the PSLRA was never
to do away with the notion of class representatives or named
plaintiffs in securities class actions. Rather, the purpose was
to ensure that the securities litigation was investor-driven, as
opposed to lawyer driven.'’” (quoting In re Initial Public Offering,
214 F.R.D. at 123, which held that a “‘mamed plaintiff’ survives
in securities class actions distinct from the PSLRA-defined ‘lead
plaintiff.’”)(D.S.D. Oct. 15. 2003)(Ex. 2 to #1804) and In re
WorldCom Inc. Sec. Litig., No. 02 CIV. 3288 (DLC), 2003 WL
21219049, *27 (S.D.N.Y. May 19, 2003) (“The Underwriter Defendants
have not shown there is any legal bar to a lead plaintiff asking
other plaintiffs to join a lawsuit as named plaintiffs in order to
represent more broadly the interests of the class at the time of
the filing of the consolidated class complaint. Long before
passage of the PSLRA, it was well established that named plaintiffs
may Jjointly represent the class and it 1s their claims that

determine whether there is standing to bring the claims alleged on

defeats the purpose of choosing a lead plaintiff.”); In re Crayfish
Co. Sec. Litig., No. 00 CIV. 6766, 2002 WL 1268013, *5 (S.D.N.Y.
June 6, 2002) (and cases cited therein).

S 1i-



behalf of the class.?”). Thus if the lead plaintiff is not
reqguired to have standing, i.e., to have invested in and suffered
a loss, for each type of security involved in the suit, it makes
no sense to deny him the right to join named plaintiffs and class
representatives who can fulfill that requirement, argues ICERS.
Furthermore, ICERS insists that its motion to intervene
was timely. It was filed on August 27, 2003, a little more than
three months after the First Amended Consolidated Complaint (#1388)
was filed on May 14, 2003. ICERS argues that its intervention will
conserve Jjudicial and 1litigant resources rather than create
prejudice or delay. In support of the motion’s timeliness, would-
be Intervenor urges that discovery is only beginning, limiting any
threat of duplication. Moreover, because would-be Intervenor has
adopted the Newby complaint, and because it is represented by the
same counsel as Newby’'s Lead Plaintiff, no delay or prejudice to
the original parties will be caused by having to bring new counsel
into the suit. Davis v. Smith, 431 F. Supp. 1206, 1209 (S.D.N.Y.
1977) (No prejudice results from permitting interventions where the
intervenor 1s represented by the same attorney as plaintiffs
already 1in the action and counsel’s participation facilitates
efficient adjudication of the legal issues), aff’d, 607 F.2d 535
(2d Cir. 1987); Demeulanaere v. Rockwell Mfg. Co., 23 F.R.D. 689,

690 (S.D.N.Y. 1957). ICERS further urges that because it seeks to

Bciting In re Initial Pub. Offering Litig., 214 F.R.D.
at 123 & n.8.

-12-



intervene as an additional class representative, its claims clearly
satigfy the Rule 23 (b) requirement of common questions of law or
fact for permissive intervention, even though the particular
securities that ICERS purchased differ from those bought by other
potential class members and Newby named plaintiffs, and it seeks
the same relief as the Newby Plaintiffs. Thus intervention by
ICERS as a class representative would permit the rights of the
class to be more broadly represented without delaying or
prejudicing the orderly process of the litigation or the rights of
the existing parties. See, e.g., Moe v. Dinkins, 533 F. Supp. 623
(S.D.N.Y. 1981), aff’d, 669 F.2d 67 (2d Cir. 1982).
OBJECTIONS TO INTERVENTION

There are two substantive challenges raised to ICERS’
requested intervention, one by Conseco and one by the Bank
Defendants. These objections raise two overlapping issues that
require resolution before a decision can be made on ICERS’ request
for permissive intervention: (1) whether the addition of new Bank
Defendants and new claims based on securities issued by Enron-
related entities in the First Amended Consolidated Complaint, filed
on May 14, 2003, is time-barred; (2) whether ICERS has standing to
serve as a class representative for purchasers of securities in all
nine Foreign Debt Securities cofferings with respect to their claims
under § 12 (a) (2).
A. Conseco’s Objections

The original complaint (#1) in Newby v. Enron was filed

L3



on October 20, 2001 on behalf of “publicly traded debt and equity
holders of Enron Corporation” who acquired their Enron securities
from October 19, 1998 through November 27, 2001.'* On April 8,
2002, the Consolidated Complaint for Violation of the Securities
Laws was filed, on behalf of “purchasers of Enron Corporation’s

publicly traded equity and debt securities” during the same
period. #441 at 2, § 1. On May 14, 2003 Lead Plaintiff filed the
First Amended Consolidated Complaint for Violation of the
Securities Laws (#1388), with the same class definition in the
text, but with a footnote that stated, “Enron’s publicly-traded
gsecurities include the publicly-traded securities of entities
related to Enron, the repayment of which was dependent upon Enron’s
credit, financial condition and ability to pay [emphasis added by
the court].” 1388 at 3, § 1 n. 1.

Conseco argues that this “surreptitiously” revised class
definition, which would embrace investors previously outside the
proposed class’ perimeters, in particular the purchasers of Foreign
Debt Securities, constitutes an “attempt[] to artificially broaden
the definition . . . [to] obtain standing through the ‘back door’
of this class action.”

Furthermore Conseco 1s the named plaintiff in an

independent class action grounded in § 10(b) of the 1934 Act,

¥ Citigroup conclusorily argues that the CLNs were not
“publicly traded equity or debt securities of Enron.” This issue
will be fully addressed with respect to the Bank Defendants-’
motions to dismiss.

_14-



Conseco Annuity Assurance Co. v. Citigroup, Inc. et al.,
transferred from the Southern District of New York by the Judicial
Panel for Multidistrict Litigation to this Court on June 26, 2003,
when it was designated H-03-2240, consolidated Qith Newby, and
made a part of MDL 1446. See footnote 3 of this memorandum and
order. Conseco brought the suit on behalf of purchasers of “Credit
Linked Notes” (“CLNs”) issued by, in the name of, and for the
benefit of Citigroup, directly against Citigroup, Citigroup
subsidiaries, and Citigroup employees (Conseco Annuity Assurance

> Purportedly the CLNs were issued to

Co. v. Citigroup et al.).
enable Citigroup to shift from Citigroup to the CLN investors the
financial risk of 1loss associated with Citigroup’s fraudulent
transactions with Enron without disclosing Enron’s actual financial
condition; the investors claim they were fraudulently induced by
Citigroup into purchasing the CLNs at artificially inflated prices
between November 4, 1999 and December 3, 2001, at a loss to them
of more than $2.4 billion. Conseco emphasizes that, unlike Lead
Plaintiff in Newby, it has not sued Citigroup for its participation
in the fraudulent Ponzi scheme alleged in Newby, nor for aiding and
abetting Enron in that alleged misconduct, nor did it sue any Enron

defendants. Instead it asserts “a ‘direct’ claim against

Citigroup, who manufactures its own fraudulent scheme by which it

" gpecifically the named Defendants in H-03-2240 are

Citigroup, Inc., Citibank NA, Citigroup Global Markets, Inc.,
Schroder Salomon Smith Barney, Salomon Brothers International Ltd.,
and employees Rick Caplan, James Reilly, William J. Fox, and
Maureen Hendricks.
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defrauded purchasers of the Citigroup CLNs.”*'°

Conseco complains that more than ten months after Conseco
filed its class action, Newby Lead Plaintiff filed on May 14, 2003
its First Amended Consolidated Complaint, which Conseco charges
“for the first time, buried in a footnote, purported to assert
claims on behalf of purchasers of Citigroup CLNs.” See First

Amended Consolidated Complaint, #1388 at 3, n.1 (“Enron’s publicly-

¥ The Court finds unpersuasive and spurious Conseco’s

tactical endeavor to distinguish the two suits by partitioning one
part of the larger scheme asserted in Newby from the rest. The
Court emphasizes that Conseco’s “independent” action was
transferred to this Court after careful consideration by the
Multidistrict Litigation Panel for pre-trial consolidation with
Newby, which was effected on June 26, 2003 by an order (#6 in H-03-
2240; #1538 in Newby) that also sent it to the mediation before
Judge William Connor. Indeed, as Lead Plaintiff has contended in
its Reply Memorandum in Response to Conseco Annuity Assurance
Company’s Opposition to Class Certification, #1853 at 2,

Conseco’s counsel 1is attempting to Balkanize
this case by objecting to a unitary class
seeking to carve out a “niche” class of
purchasers, just one of the several types of
debt securities that were sold by Enron and
its bankers to investors during the Class
Period. There is nothing unigue about the
legal and factual bases of the claims of the
purchasers of any of the foreign debt
gecurities that differentiates them from
claims already asserted in this class action,
not only for purchasers of those notes, but
for purchasers of other of Enron’s publicly
traded debt securities. These [CLNs] were
sold via offering circulars that contained the
same misrepresentations and falsifications
that permeated Enron’s SEC filings and
financial statements. The same investment
banks sued by Conseco . . . are already
defendants in [Newby] and stand accused of
participation in the scheme to defraud Enron’s
equity and debtor investors, in inter alia,
selling these credit linked notes.
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traded securities include the publicly-traded securities of
entities related to Enron, the repayment of which was dependent
upon Enron‘s credit, financial condition and ability to pay”) and
at 625 (“the Class includes purchasers of all securities identified
herein issued by Enron-related entities during the Class Period,
the wvalue or repayment of which was dependent on the credit,
financial condition or ability to pay of Enron”) and n.20
(specifically identifying the Foreign Debt Securities, including
Citigroup CLNs). Conseco emphasizes that “no plaintiff listed in
the First Amended Consolidated Complaint was identified as ever
having purchased Citigroup CLNs.” Thus, maintains Conseco, the
Newby plaintiffs lack standing to pursue these claims.
Furthermore, because Conseco timely filed suit under the PSLRA, and
is the only purchaser of the CLNs that has timely and fully
complied with requirements of the PSLRA, it has moved to dismiss
the CLN claims that are now merely footnoted in the Newby amended
complaint on the grounds that the Newby plaintiffs lack standing
to assert them and because the claims are time-barred; neither
defense can be asserted by Citigroup against Conseco in Conseco’s
independent class action, H-03-2240, because Conseco did purchase
CLNs, has standing, and timely asserted its claims. Conseco
charges that with ICERS’ and HPI’'s motion to intervene, Newby Lead
Plaintiff seeks “to improperly gain control of a completely
separate and distinct class action . . . and to collect any fees

that might flow from such a recovery.”
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In sum Conseco argues that intervention should be denied
for several reasons. First, 1t maintains that HPI/ICERS' cannot
satisfy the requirements for permissive intervention under Rule
24 (b) (2) to represent a class of purchasers of the CLNs. Second,
as noted, Conseco has timely asserted claims on behalf of the CLN
investors in its separate and earlier class action suit, as a CLN
purchaser Conseco has standing to pursue these claims, and Conseco
is represented by qualified counsel that have vigorously been
pursuing such claims, so any intervention by ICERS is unnecessary.
Moreover, it maintains, intervention by HPI [ICERS] would cause
extreme prejudice to the CLN plaintiff class because its claims in
Newby would be time-barred by limitations. Furthermore, the
proposed Intervenor, unlike Conseco, has never complied with the
particularized pleading and Lead-Plaintiff reguirements of the
PSLRA and appears to be attempting to circumvent them. Moreover,
Conseco has suffered damages in nearly twice the amount as those
incurred by HPI, and thus Conseco has the largest financial

interest in representing the class of Citigroup CLN purchasers.'?

" Even though HPI has withdrawn, because ICERS argues
that any purchaser of any type of the Foreign Debt Securities can
represent the interests of a class or purchasers of all types of
the Foreign Debt Securities, the Court summarizes the arguments
directed toward HPI.

'®  presumably this argument relates to appointment of
Lead Plaintiff, which is a separate issue from that of permissive
intervention or of appointment as a class representative. This
Court has chosen a single Lead Plaintiff for the entire Newby class
action, into which ICERS seeks to intervene, and it will address
particularized standing and class representation issueg when class
certification is ripe. There is no requirement that every named
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Specifically with respect to timeliness, Conseco contends
that HPI's [ICERS’] motion to intervene is untimely because HPI [or
ICERS] knew or reasonably should have known (i.e., had inquiry
notice) of HPI’'s interest 1in pursuing a case against Citigroup
based on the CLNs by December 2, 2001,' when Enron declared
bankruptcy, an occurrence expressly defined in the Indenture
Agreements for the CLNs as an “event of default.” Furthermore, the
bankruptcy caused a sharp drop in the CLN price, which put the
Foreign Debt Securities purchasers on actual notice of their
injury. Conseco further contends that additional inquiry notice

was gilven on July 23, 2002, the day after Conseco filed its

plaintiff, no less putative class member, must satisfy the PSLRA
requirements for pleading and must move for appointment as Lead
Plaintiff with appointment of Lead Counsel.

Meanwhile, Conseco may choose to participate in Newby,
pursue a role as a class or subclass representative in Newby to
represent the purchasers of the CLNs, or it can choose to opt out
of Newby, pursue its separate action (especially if it is convinced
that the Foreign Securities Debt investors’ claims in Newby are
time-barred), and move for appointment as Lead Plaintiff in its
independent class action. The Court finds there is no prejudice
to Conseco’s substantive rights from allowing intervention of ICERS
as a named plaintiff to pursue its substantive rights under §
12 (a) (2) and those of any class or subclass it is qualified to
represent.

¥ In their motions to dismiss Bank Defendants have urged
that plaintiffs were at the very least put on inquiry notice as
early as October 16, 2001 with Enron’s earnings release (including
$1 billion in charges and $1.2 billion reduction of shareholder’s
equity), followed by Enron’s announcement on November 8, 2001 that
it was restating its financial reports from 1997-2000, that
“shocked the markets.” Also that fall the SEC announced it was
investigating Enron. The original Newby complaint was filed on
October 22, 2001, followed by many more lawsuits alleging fraud
against Enron and its co-Defendants. These statute-of-limitations
arguments will be addressed in more detail by this Court when it
reaches the Bank Defendants’ motions to dismiss.
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independent class action complaint, when the United States Senate’s
Permanent Subcommittee on Investigations started investigating the
role of financial institutions, including Citigroup, in Enron’s
collapse. Finally, it emphasizes that the investors again received
notice of their potential claims on September 29, 2002 when Conseco
published notice, pursuant to the PSLRA requirement, announcing
that litigation had commenced on behalf of CLN purchasers. Yet it
only moved to intervene in Newby on August 27, 2003, nearly twenty-
four months after Enron filed for bankruptcy and long after HPI had
all these reasons to know of the existence of its claims against
Citigroup.??

In contrast to the prejudice to Conseco if intervention
were permitted, insists Conseco, HPI would not be prejudiced if the
intervention were denied because its interests are already being
vigorously represented by Conseco in its class action suit. Once
again, this argument does not address non-CLN Foreign Debt
Securitiesg investors like ICERS, which could not be a member of the
class in Conseco’s suit.

Last, Conseco urges, “unusual circumstances,” based on

2 As noted, these arguments relating to HPI's failure to
investigate need to be modified as applied to ICERS, which did not
purchase CLNs and therefore could not have intervened, no less
applied to be appointed as Lead Plaintiff, in Conseco’s suit.
Nevertheless, the factors identified by Conseco as providing
“inguiry notice” to investors in Foreign Debt Securities need to
be addressed as they relate to the timeliness of the claims in Lead
Plaintiff’s First Amended Consolidated Complaint with its class
definition specifically including these investors, and ultimately,
ICERS’ motion to intervene.
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the same facts described earlier,?' militate against finding the
motion to intervene timely. Furthermore, Conseco notes, 1in the
Court’s June 26, 2003 order (#6 in H-03-2240; #1538 in Newby),
consolidating Conseco’s action with Newby following transfer by the
Judicial Panel on Multidistrict Litigation, this Court ordered the
parties in Conseco’s action to participate in the mediation before
Judge Connor. Conseco reports that during a hearing on July 10,
2003, Conseco’s counsel raised the question of Lead Plaintiff’s
lack of standing in view of the revised Newby class definition, and
counsel for Lead Plaintiff stated that CLN holders were covered
under “foreign debt” and did not need a separate representative.
Conseco charges that with the motion to intervene, filed August 27,
2003, Lead Plaintiff now seems to have changed its stance.??
B. Bank Defendants’ Objections

Bank Defendants also complain that Lead Plaintiff seeks
“to sweep into this case nine so-called ‘Foreign Debt Securities

Offerings’ that were not the basis of any claims in the prior

' gpecifically, (1) Lead Plaintiff filed the original

Newby complaint on October 20, 2001, and the First Consolidated and
Amended Complaint on April 8, 2002; (2) Conseco filed its
independent class action suit on July 22, 2002; (3) ten months
after Conseco had filed its complaint, Lead Plaintiff filed its
First Amended Consolidated Complaint on May 14, 2003; (4) and
according to Conseco, 1in that new pleading Lead Plaintiff
“surreptitiously” redefined, or arguably clarified, the class to
include the CLN purchasers, even though it did not have a plaintiff
with standing to represent that class.

2 The Court observes that this issue is a grey area of
the law and Lead Plaintiff’s position is supported by authority,
cited previously.
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Consolidated Complaint, filed on April 8, 2002,” and that were not
issued by Enron but by other entities, but that were purportedly
dependent in other ways on Enron’s credit rating, financial
condition, and/or ability to pay.

Bank Defendants are sued under § 10 (b),??

and derivatively
§ 20(a), of the 1934 Act and under § 12(a) (2), and derivatively §
15, of the Securities Act of 1933. Like Conseco, they have moved
to dismiss the latest Amended Consolidated Complaint for lack of
standing because no currently named Newby plaintiff is alleged to
have purchased any of the Foreign Debt Securities. Bank Defendants

contend that the motionsg to intervene cannot be used to cure such

a jurisdictional defect.?* Second, they argue that the proposed

2% only purchasers or sellers of the securities in dispute
have standing to bring claims under Section 10 (b). Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723, 735 (1975).

2% Bank Defendants cite, inter alia, McClune v. Shamah,
593 F.2d 482, 486 (3d Cir. 1979) (A “motion for intervention under
Rule 24 is not an appropriate device to cure a situation in which
plaintiffs may have stated causes of action that they have no
standing to litigate.”); Ruiz v. Estelle, 161 F.3d 814, 830 (5%
Cir. 1998) (intervention is only permissible where it “is into a
subsisting and continuing Article III case or controversy and the
ultimate relief sought by the intervenors is also being sought by
at least one subsisting party with standing to do so.”), cert.
denied sub nom. Ruiz v. Culberson, 526 U.S. 1158 (1999); Fleming
v. Lind-Waldock & Co., 922 F.2d 20, 26 (1% Cir. 1990) (intervention
is not available to “cure” standing deficiency); In re Elscint Ltd.
Sec. Litig., 674 F. Supp. 374, 382 (D. Mass. 1987) (denying
intervention of actual purchasers of stock where nominal plaintiffs
lacked standing to represent class); Lidie v. State of Cal., 478
F.2d 552, 555 (9% Cir, 1973) (intervention, when used where the
original plaintiffs lacked standing to represent a class, as a
“back-door attempt to begin the action anew,” should be denied
where original plaintiffs were unsuited to litigate the claims on
behalf of the class).

The Court finds that these cases are distinguishable
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from the action before this Court or that Defendants’ reading of
these cases requires clarification and supplementation.

First, McClune was not a class action, a significant
factor, as will be discussed. Warden v. Crown American Realty
Trust, No. CIv. A. 96-25J, 1998 WL 725946, *5 (W.D. Pa.
1998) (McClune rule applies “outside the class action context”),
arf’d, 229 F.3d 1140 (3d Cir. 2000); Bromley, 178 F.R.D. at 157
(“McClune does not hold that plaintiffs cannot intervene prior to
class certification as party representatives in a class action to
cure a deficiency.”).

Furthermore, generally the lawsuits cited by Defendants
deal with situations where all the initiating plaintiffs’ claims
had been dismissed prior to class certification, so there was no
existing cause of action into which a party might intervene. See,
e.g., McClune, 593 F.2d 482; Warden v. Crown American Realty
Trust, No. CIV. A. 96-25J, 1998 WL 725946, *7 (W.D. Pa.
1998) (because original plaintiffs lacked standing and court had
granted motion to dismiss the Securities Act claims, court denied
motion for permissive intervention into “an otherwise defunct
claim” because there were no longer any common questions of law or
fact between plaintiffs and intervenor), aff’d, 229 F.3d 1140 (3d
Cir. 2000); Lidie, 478 F.2d at 555; Kendrick v. Kendrick, 16 F.2d4
744, 745 (5" Cir. 1926) (“An existing suit within the court’s
jurisdiction is a prerequisite of intervention.”).

Indeed, this Court observes that the existing suit
requirement has been modified in certain kinds of permissive
intervention. The Third Circuit had previously held, in a case
cited in McClune and whose rule is now accepted by most courts,
that even though intervention “contemplates an existing suit in a
court of competent jurisdiction,” if the original claims have been
dismissed for lack of jurisdiction, a court has the discretion to
treat a pleading for intervention, where the intervenor has a
separate and independent basis for jurisdiction and where the
failure to adjudicate the claim will only result unnecessary delay,
as a separate action that may continue the suit. Fuller v. Volk,
351 F.2d 323, 328-29 (3d Cir. 1965) (“By allowing the suit to
continue with respect to the intervening party, the court can avoid
the senseless ‘delay and expense of a new suit, which at long last
will merely bring the parties to the point where they now are.’”),
citing Hacker v. Guaranty Trust Co., 117 F.2d 95, 98 (2d Cir.
1941), cert. denied, 313 U.S. 559 (1941). Furthermore the United
States Supreme Court has even held that if a named class
representative has standing at the time a class action suit is
initiated, the <class action may proceed even if the class
representative’s claim becomes moot where the issues were “capable
of repetition, yet evading review”. Sosna v. Iowa, 419 U.S. 393,
402 (1975) (holding that a “case or controversy” may still exist
“between a named defendant and a member of the class represented
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intervention should be denied as futile because the claims are
time-barred by the one-year statute of limitations. Finally, even
if the Court should grant the intervention, Bank Defendants reguest
the dismissal of all claims relating to all Foreign Debt Securities
Offerings in which the proposed intervenor ICERS did not purchase
based on ICERS’ lack of standing.
APPLICABLE LAW AND ITS APPLICATION HERE

At issue here are several interrelated, complex issues
which the Court addresses in what appears to it to be the logical
order: (A) whether ICERS’ and Lead Plaintiff’s Foreign Debt
Securities claims are timely asserted or time-barred; (B) whether
ICERS has or needs to have standing for permissive intervention;
(C) whether ICERS has standing and is qualified to serve as a
representative plaintiff in this action on behalf of all purchasers
of all Foreign Debt Securities during the Class Period; and (D)
whether ICERS should be granted permissive intervention.
A. Statute of Limitations

The threshold question here is whether Lead Plaintiff has
timely asserted claims relating to the Foreign Debt Securities
investors. Because issues relating to the statute of limitations
are raised in most of the Newby Defendants’ motions to dismiss as
well as here, to insure consistency and fairness the Court has

reviewed all briefing relating to the limitations periods. It sets

by the named plaintiff, even though the claim of the named
plaintiff has become moot.”); Franks v. Bowman Transp. Co., 424
U.S. 747 (1976) .
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out its conclusions about the law applicable to the limitations
issues here.?

A private right to bring claims under Section 10(b) of
the Exchange Act is not explicit, but judicially implied, and there
1s no express statute of limitations directed to such a claim.
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350, 358 (1991). Prior to the passage of the Sarbanes-Oxley Act of
2002,% discussed infra, regarding a private right of action under
Section 10 (b) of the Exchange Act and Rule 10b-5, the Supreme Court
has held that ™no action shall be maintained to enforce any
liability created under this statute unless brought within one year
after the discovery of the facts constituting the violation and
within three vears after such violation.” Section 9(e) of the 1934
Act, 15 U.S.C. § 78i(e); Lampf, 501 U.S. at 364 (analogizing to
express statutes of limitations with a one vyear/three vyear
structure elsewhere in the 1933 and 1934 Acts and holding that
claime under § 10 (b) are subject to the statute of limitations in
§ 9(e) of the Exchange Act of 1934).

The language of section 9(e), "“No action shall be

% The Court emphasizes that the concept of timeliness

for purposes of a statute of limitations defense is distinct from
the issue of timeliness for purposes of a motion for leave to
intervene.

% public Company Accounting and Investor Protection Act
of 2002 {(popularly known as the “Sarbanes Oxley Act of 2002”), Pub.
L. 107-204, Title VIII, § 804, 116 Stat. 745, 801 , codified in
part at 28 U.S.C.§ 1658 (b), was signed into law by President Bush
on July 30, 2002.
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maintained to enforce any liability created under this section,
unless brought within one year after the discovery of the facts
constituting the violation and within three years after such
violation,” suggests that the one-year period requires actual
discovery to trigger limitations. Compared with section 13 (suit
must be “brought within one year after the discovery of the untrue
statement or the omission, or after such discovery should have been
made by the exercise of reasonable diligence . . . . [emphasis
added]”), which provides the limitations periods for claims under
§ 11 and § 12 of the 1933 Act, section 9 does not appear to trigger
limitations when the plaintiff “should have” discovered the
wrongdoing.

Nevertheless, to determine when the limitations period
begins to run, most of the Circuit Courts of Appeals have applied
some version of the doctrine of constructive or inquiry notice.?
Under this doctrine, the statute begins to run when the plaintiff
has actual knowledge of the facts giving rise to his claims or has
notice of facts that in the exercise of reasonable diligence should
have led to such knowledge. See e.g., LC Capital Partners, LP v.
Frontier Ins. Group, Inc., 318 F.3d 148, 154 (2d Cir. 2003); In re
NAHC, Inc. Sec. Litig., 306 F.3d 1314, 1325-27 (3d Cir. 2002);

Young v. Lepone, 305 F.3d 1, 8 (1° Cir. 2002); Franze v. Equitable

’’ See generally Lewis D. Lowenfels and Alan R. Bromberg,
SEC Rule 10b-5 and its Statute of Limitations: The Circuits Defy
the Supreme Court, 51 Bus. Law. 309 (February 1996) .
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Assurance, 296 F.3d 1250, 1254 (11*® Cir. 2002) (“Inquiry notice is
triggered by evidence of the possibility of fraud, not full
exposition of the scam itself.”); Ritchey v. Horner, 244 F.3d 635,
638-39 (8™ Cir. 2001); Sterlin v. Bioimmune Sys., 154 F.3d 1191,
1201 (10%® Cir. 1998) (“[Ilnquiry notice . . . triggers an investor’s
duty to exercise reasonable diligence, and . . . the one-year
statute of limitations period begins to run once the investor, in
the exercise of reasonable diligence, should have discovered the
facts underlying the alleged fraud.”); Marks v. CDW Computer
Centers, Inc., 122 F.3d 363, 367 (7" Cir. 1997) (“[N]ot only must
the investor be on notice of the need to conduct further inquiry,
but the investor also must be able to learn the facts underlying
the claim with the exercise of reasonable diligence.”); Ockerman v.

May Zima & Co., 27 F.3d 1151, 1155 (6" Cir. 1994) .°°

21In Berry v. Valence Technology, Inc., 175 F.3d 699, 704
(9" Cir. 1999), cert. denied, 528 U.S. 1019 (1999), the Ninth
Circuit, which has not formally ruled on the question, stated,

If we were to adopt inquiry notice, we would
agree with the Tenth Circuit’s formulation of
that standard. 1In Sterlin, the Tenth Circuit
surveyed case law from other circuits and
found that most circuits “generally apply an
inquiry notice standard coupled with some form
of reasonable diligence requirement [citation
omitted] .”

The Fifth Circuit has only conclusorily referred to and
appeared to accept the inquiry notice/storm warning rule in
securities cases, but has not addressed it in detail. Jensen v.
Snellings, 841 F.3d 600, 607 (5" Cir. 1988) (“Investors are not free
to ignore ‘storm warnings,’ which would alert a reasonable investor
to the possibility of fraudulent statements or omissions in his
securities transactions. . . . Our emphasis on the duty of due
diligence comports with the policy underlying statutes of
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Some courts have applied the term “storm warnings” for
circumstances which would suggest to an investor of ordinary
intelligence that he had been defrauded and should trigger the duty
of inquiry, although they do not agree on precisely what
constitutes such storm warnings. See, e.g., LC Capital, 318 F.3d
at 154; NAHC, 306 F.3d at 1325; Ritchey, 244 F.3d at 639. Whether
the plaintiff was aware of sufficient facts to put him on inquiry
notice is frequently inappropriate for resolution on a motion to
dismiss under Rule 12 (b) (6). LC Capital, 318 F.3d at 156; NAHC,
306 F.3d at 1325 (“Whether the plaintiffs, in the exercise of
reasonable diligence, should have known of the basis for their
claims depends on whether they had ‘sufficient information of
possible wrongdoing to place them on ‘ingquiry notice’ or to excite
‘storm warnings of culpable activity.’ . . . The test for ‘storm
warnings’ 1s an objective one, based on whether a ‘reasonable
investor of ordinary intelligence would have discovered the
information and recognize it as a storm warning.’'” [citations
omitted); Young v. Lepone, 305 F.3d at 8-9; Ritchey, 244 F.3d at
640-41 (“But the facts relied upon to support inquiry notice must
rise to the level of more than mere suspicion; they must instead be
‘gsufficiently confirmed or substantiated’ to a point at which the

victims are incited to investigate.” [citations omitted]).

limitations. They are intended to ensure fairness to defendants
against ‘claims that have been allowed to slumber. . . . the right
to be free of stale claims in time comes to prevail over the right
to prosecute them.”); Topalian v. Ehrman, 954 F.2d 1125, 1143-35
(5" cir. 1992).
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Moreover, to the question whether “limitations begins to
accrue on the date that sufficient storm warnings first appear or
the later date on which an investor, alerted by storm warnings and
thereafter exercising reasonable diligence, would have discovered
the fraud,” the First Circuit has held that the later date controls
because the purpose of a discovery rule is to protect plaintiffs
who do exercise reasonable diligence regarding available
information and because such a rule is fair to both plaintiffs and
defendants since it prevents premature suits while still requiring
that a suit be filed timely after the facts sghould have been
discovered. Young v. Lepone, 305 F.3d at 9-10. See also LC
Capital, 318 F.3d at 154 (“If the investor makes no inquiry once
the duty arises, knowledge will be imputed as of the date the duty
arose. . . . However, if the investor makes some inguiry once the
duty arises, we will impute knowledge of what an investor ‘in the
exercise of reasonable diligence, should have discovered’
concerning the fraud, . . . and in such cases the limitations
period begins to run from the date such inquiry should have
revealed the fraud.” [citations omitted]); NAHC, 306 F.3d at 1326
(“the period begins to run from ‘the time at which the plaintiff
should have discovered the general fraudulent scheme.'’” [citations
omitted]); Fujisawa Pharmaceutical Co. v. Kapoor, 115 F.3d ~332 (7°%°
Cir. 1997) (The statute of limitations “beginsg to run not when the
fraud occurs, and not when the fraud is discovered, but when (often

between the date of occurrence and the date of the discovery of the
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fraud) the plaintiff learns, or should have learned through the
exercise of ordinary diligence in the protection of one’s legal
rights, enough facts to enable him by such further investigation as
the facts would induce in a reasonable person to sue within a
year.”). This inguiry-notice or storm-warning rule (as opposed to
actual notice) has become the majority view, Young v. Lepone, 305
F.3d at 10.

Deciding when a claimant is on inquiry notice requires a
fact-specific examination, and even then courts have weighed those
facts differently. Among the circumstances found by some courts to
constitute sufficient notice to be a storm warning are disclosures

30

in the media,?® a sudden drop 1in stock price, filing for

1

bankruptcy,?' an investigation, or even warning in a prospectus.??

¥ See, e.g., In re USEC Sec. Litig., 190 F. Supp. 2d 808,
820-21 (D. Md. 2002); In re Merrill Lynch & Co. Research Reports
Sec. Litig., 289 F. Supp.2d 416 (S.D.N.Y. 2003) (finding that
extensive media coverage of alleged conflicts of interest of
research analysts and brokers at Merrill Lynch put plaintiffs on
inquiry notice more than two years before they filed suit); but see
In re WorldCom, Inc. Sec. Litig., 2003 LW 22790943 (press reports
did not constitute storm warnings sufficient to put plaintiffs on
inquiry notice where reports failed to discuss the particular
corporation and were vague about the illegal relationship tainting
the corporation’s financial reports).

¥ Cooperativa de Ahorro y Credito Aguada v. Kidder,

Peabody & Co., 129 F.3d 222, 224 (1% Cir. 1997).

3! gee, e.g., Theoharous v. Fong, 256 F.3d 1219, 1228 (11t
Cir. 2001).

32 See, e.g., Harner v. Prudential-Bache Sec. Inc., 35
F.3d 565 (Table), Nos. 92-1353, 92-1910, 1994 WL 494871, *5-6 (6™
Cir. 1994) (warning of risks in prospectus coupled with letters from
partnership reporting substantially lower returns than expected
should have put plaintiffs on notice of potential fraud).
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Until passage of the Sarbanes-Oxley Act, 1t was
established law that Section 11 and Section 12(a) (2) claims, as
well as a derivative claim under § 15, of the 1933 Act were
governed by the express statute of limitations in § 13, 15 U.S.C.
§ 77m, which states,

No action shall be maintained to enforce any
liability created under section 77k or
771 (a) (2) of this title unless brought within
one year after the discovery of the untrue
statement or the omission, or after such
discovery should have been made by the
exercise of reasonable diligence, or, if the
action is to enforce a liability created under
section 771 (a) (1) of this title, unless
brought within one year after the violation
upon which it is based. 1In no event shall any
such action be brought to enforce a liability
created under section 77k or 771 (a) (1) of this
title more than three years after the security
was bona fide ocffered to the public, or under
gsection 771 (a) (2) of this title more than
three years after the sale.

Section 804 (entitled, ™“Statute of Limitations for
Securities Fraud”) of the Sarbanes-Oxley Act of 2002 amended 28
U.S.C. § 1658 of Title 28 of the United States Code by lengthening
the statute of limitations for private causes of action alleging
fraud.®** Pub. L. 107-204, Title VIII, § 804(a), 116 Stat. 745, 801
(July 30, 2002), amending § 1658 by adding a subsection (b). The
statute now states in relevant part,

(a) [ 1 . . . [A] private right of action that
involves a claim of fraud, deceit,

¥ Before the amendment, Section 1658 set a four-year

statute of limitations for civil causes of action arising under any
Act of Congress enacted after December 1, 1990 that lacked an
express statute of limitations.
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manipulation, or contrivance in contravention
of a regulatory requirement concerning the

securities laws, as defined in section
3(a) (47) of the [Exchange Act, 15 U.S.C. S§§
98c(47)], may be brought not later than the

earlier of --

(1) 2 years after the discovery of the facts

constituting the violation; or

(2) 5 years after such violation.

(b) EFFECTIVE DATE.--The limitations period

provided by section 1658(b) to title 28,

United State Code, as added by this section,

shall apply to all proceedings addressed by

this section that are commenced on or after

the date of enactment of this Act.

(c) NO CREATION OF ACTIONS.-Nothing in this

section shall create a new, private right of

action.
Public Company Accounting and Investor Protection Act of 2002, Pub.
L. 107-204, Title VIII, § 804, 116 Stat. 745, 801 , codified in
part at 28 U.S.C. § 1658 (b). Furthermore, Section 3(a) (47), 15
U.S.C. § 78(c)(47), provides a pertinent definition: “The term
‘securities laws’ means the Securities Act of 1933, the Securities
Exchange Act of 1934 . . . [and others].”

ICERS’ response to objections that intervention would be

futile because ICERS’s claims are time-barred?® insists that even

¥ Objectors argue that would-be intervenors were put on

“‘notice ingquiry” as early as December 2002, when Enron filed for
bankruptcy and the prices of Enron and Enron-related securities
plunged. They contend that the “operative” complaint was the
original Newby complaint, filed on October 20, 2001. The Court
finds this argument lacks merit, as the first complaint was filed
before Enron made most of its public disclosures prior to filing
for bankruptcy and the nature of the alleged fraud is so complex
and the banks’ purported involvement initially less obvious than
that of Enron officers and directors, that experts to this day have
difficulty unraveling the intricacies.
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if the Court should find its 812 (a) (2) claims would be barred by a
one-year limitations period, they are saved by the lengthened
statute of limitations in the Sarbanes-Oxley Act or the relation-
back doctrine.?* ICERS contends that the “operative” pleading is
Lead Plaintiff’s First Amended Consclidated Complaint, filed on May
14, 2003, which added the subsidiaries to the original Bank
Defendants as new defendants approximately eight months after the
enactment of the Sarbanes-Oxley Act, July 30, 2002. In ICERS’
view, the First Amended Consolidated Complaint is a “new proceeding
commenced after the effective date” of the Act (July 30, 2002) and
the Sarbanes-Oxley Act therefore applies; thus ICERS’ claims are
not time-barred by the shorter one-year statute of limitations.

The objectors maintain that Sarbanes-Oxley does not apply
to Lead Plaintiff’s claims (1) because they were pending at the
time the Act was passed and (2) because the Sarbanes-Oxley Act does
not extend limitations for § 11 and § 12(a) (2) claims under the
1933 Securities Act.

In construing a statute, a court should first address the
plain language of the provision, although “‘plain’ does not always
mean ‘indisputable’ or ‘pellucid.’” Aviall Services, Inc. v.
Cooper Industries, Inc., 312 F.3d 677, 680 (5 Cir. 2002), cert.

granted on other grounds, 124 S. Ct. 981 (2004). The court must

¥ The briefing on the application of the relation-back
defense to the statute of limitations was filed with respect to the
Bank Defendants’ motions to dismiss and will be dealt with in
greater detail as it affects those entities when the Court
addresses those motions.
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examine not only the text of the disputed provision, but also its
relationship to the structure and the design of the statute as a
whole to effect a harmonious construction. Id. & n.3. Only if the
statutory language is opague or ambiguous should the court address
the legislative history for guidance in construing a provision.
Id. Indeed, "“[l]legislative history should be consulted gingerly,
if at all, in the aid of statutory construction.” Id. at 684.
“Policy considerations cannot change the interpretation of
Congress’s language, but they can contribute to an understanding of
that language.” Id. at 691. Employing these principles, a court
should adopt the most reasonable interpretation of a provision.
Id. at 681.

A number of issues regarding the application of § 804
have arisen since its enactment that are relevant to the instant
action. As a threshold matter, this Court observes that § 804 has
been criticized as hastily passed and “poorly drafted,” as
reflected, as one example, in its inconsistency with the express
limitations periods in the federal securities statutes that is
"likely to create significant interpretational difficulties for
courts.” Bruce Vanyo, Stuart Kagan, and John Classen, The
Sarbanes-Oxley Act of 2002: A Securities Litigation Perspective,
1332 PLI/Corp 89, 119-20 (September-October 2002); see also Michael
A. Perino, Statute of Limitations Under the Newly Passed Sarbanes-
Oxley Act, N.Y.L.J. at 4 (Aug. 2, 2002) (Section 804 1is “poorly

drafted,” “inconsistent with express statutes of limitation already
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contained in the federal securities laws and is likely to create
significant interpretational difficulties for the courts”); Michael
A. Perino, Enron’s Legislative Aftermath: Some Reflections on the
Deterrence Aspects of the Sarbanes-Oxley Act of 2002, 76 St. John'’s
L. Rev. 671, 672 (Fall 2002) (*The SOA moved with lightening speed
through the legiglature and only seemed to pickup momentum with the
revelation of each new accounting restatement. Unfortunately, the
Act reflects that speed. . . . The result was, at a minimum, a
disorganized law.”); John C. Coffee, Jr., A Brief Tour of the Major
Reforms in the Sarbanes-Oxley Act, SH097 ALI-ABA 151, 171-72
(2002) (“Passed quickly and containing important provisions that
were added by floor amendments and without hearings, it was
predictable that the Act would contain some ambiguities and yield
some unintended consequences. Controversy appears to be developing
around the following issues . . . .[including Statute of
Limitations]”) .

For examples of uncertainties created by the new statute
of limitations in § 804(b), unlike § 10(b) of the 1934 Act,
Sections 11 and 12 (a) (2) [and derivatively, § 15] of the 1933 Act
cover claims of material nondisclosures that do not necessarily
sound in fraud, but may sound in negligence or strict liability.
Since Section 804 (b) explicitly applies only to “a private right of
action that involves a claim of fraud, deceit, manipulation or
contrivance,” application of the longer statute of limitations in

§ 804 to a claim under either Section 11 or Section 12({(a) (2)
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appears to depend upon whether the particular claim involves
“fraud, deceit, manipulation, or contrivance.”

Another issue that has arisen is whether Section 804 (b)
applies to statutes that have express limitations periods,’® which
includes Sections 11 and 12(a) {(2), which have been subject to time
limitations imposed by Section 13. Significantly, when Congress
passed the Sarbanes-Oxley Act, Congress did not repeal the express
one-year/three-year statute of limitations in Section 13, 15 U.S.C.
§77m.

Furthermore, Section 804(b)’'s statute of limitations
(which begins to run “ (1) 2 years after the discovery of the facts
constituting the violation; or (2) 5 years after such violation”)
omits certain language found in § 13 (expressly providing that
limitations begins to run “after the discovery of the untrue
statement or the omission, or after such discovery should have been
made by the exercise of reasonable diligence”), raising the
gquestion whether actual notice, as opposed to inquiry notice, is

required to trigger limitations for §§ 11 and 12(a) (2) claims.

% As discussed earlier in this memorandum and order, a
private cause of action under § 10(b) 1is not express, but
judicially implied; the limitations period was established in Lampf
by analogy to other express limitations provisions elsewhere in the
securities statutes. Thus technically such a claim does not arise
from an “Act of Congress,” as was required for the application of
the general statute of limitations for causes of action without
express statutes of limitations, 28 U.S.C. § 1658, amended by
Sarbanes-Oxley Act. The new § 804 (b) does not appear to rely on a
distinction between express and implied causes of action but
addresses only the former, perhaps another reflection of the haste
and poor drafting characterizing the new legislation.
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Nevertheless, that same language omission is found in Lampf, and,
as discussed, all the Circuit Courts of Appeals that have addressed
the issue have applied the inguiry notice rule, 1i.e., that
limitations for § 10(b) claims begins to run on the date that a
plaintiff acquires either actual or sufficient inquiry notice of
the facts giving rise to the claim. See, e.g., Topalian v. Ehrman,
954 F.2d 1125, 1134-35 (5" Cir. 1992); Tregenza v. Great American
Communications Co., 12 F.3d 717 (7" Cir. 1993), cert. denied, 511
U.S. 1085 (1994); Howard v. Haddad, 962 F.2d 328. 329-30 (4" Cir.
1992); Dodds v. Cigna Sec., Inc., 12 F.3d 346 (2d Cir. 1993); Great
Rivers Co-op of SE Iowa v. Farmland Indus., Inc., 120 F.3d 893,
896-97 (8™ Cir. 1997); Sterlin v. Biomune Sys., 154 F.3d 1191, 1202
(10 Cir. 1998); New England Health Care Employees Pension Fund v.
Ernst & Young, L.L.P., 336 F.3d 495, 500 (6" Cir. 2003), petition
for cert. filed (Dec. 29, 2003) (No. 03-937). A few courts have
applied the principle of inquiry notice to the extended statute of
limitations in the Sarbanes-Oxley Act. See, e.g., In re WorldCom,
Inc. Sec. Litig., 2003 WL 227909942, at *265; In re Enterprise
Mortgage Acceptance Co., L.L.C. Sec. Litig., ____ F. Supp. 24 __
No. 1:03-CV-3752-SWK, 1:02-MD-1495-SWK, 2003 WL 22955925, *3
(§.D.N.Y. Nov. 14, 2003); Taylor v. Prudential Ins. Co. of America,
No. 1:02-cv-1462-LJM-VSS, 2003 WL 21314254, *4-6 (S.D. Ind. May 7,
2003} ; In re Merrill Lynch & Co., Inc. Research Reports Sec.
Litig., 272 F. Supp. 2d 243, 265 (S.D.N.Y. 2003). In light of the

treatment of that language in Lampf, this Court agrees that the
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majority rule that inguiry notice applies to and triggers the
limitations period of § 804 for those § 11 and § 12(a) (2) claims
that fall within its reach. See generally Eric Landau and Shaw
Harpen, The Discovery Rule Under Sarbanes-Oxley: Just How Much
Does an Investor Really Need to Know to Trigger the New Two-Year
Statute of Limitations, 1386 PLI/Corp 113 (Sept.-Oct. 2003).
Nevertheless in the court decisions uncovered by this
Court addressing the question regarding claims under § 11 and §
12(a) (2), all have held that based on the text of section 804
(extending limitations pericd for claims involving “fraud, deceit,
manipulation or contrivance” in language mirroring that of § 10 (b)
and Rule 10b-5), where Section 11 and Section 12 (a) (2) claims do
not require a showing of fraudulent intent, but are based on
negligence or strict liability, section 804's enlarged statute of
limitations does not apply, but Section 13 governs.?’” See, e.qg.,
In re Merrill Lynch & Co., Inc. Research Reports Sec. Litig., No.
02 MDL 1484, 2003 WL 21518833, *19 (S.D.N.Y. July 2, 2003) (holding
that the one-year/three-year limitations period of Secticn 13, not
the two-year/five-year limitations period of Section 804, applied
to claims under Section 11 and 12(a)(2)); In re Global Crossing

Ltd. Sec. Litig., No. 02 CIV. 910 (GEL), 2003 WL 22999478, *3

¥ As noted, the language of § 804 in extending the

statute of limitations for “a claim of fraud, deceit, manipulation,
or contrivance” in contravention of a regulatory regquirement,
reiterates the language of § 10(b). Thus the language reflects
Congress’ intent not to reach claims grounded in negligence or
strict liability.
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(S.D.N.Y. Dec. 22, 2003); In re WorldCom, Inc. Sec. Litig., Nos. 02
Civ. 3288 (DLC), 03 Civ, 6592, 2003 WL 22738546, *6-8 (S.D.N.Y.

Nov. 21, 2003)°%®; Friedman v. Rayovac Corp., 2003 LEXIS 13135, *27-

¥ Judge Cote in WorldCom also concluded that the

legislative history of the debate regarding Section 804's
lengthened limitations period reflected Congressional concern with
fraud. She quotes the sponsor of that portion, Vermont Senator
Patrick Leahy, the Chairman of the Senate Judiciary Committee,
remarking that the provision was a resgsponse to “such enormous
fraud.” 2003 WL 22738546 at *8, citing 148 Cong. Rec. 56524, 6535
(July 10, 1002. She further quotes Representative Edward J.
Markey’s statement that “we should extend from 3 years to 5 years
the time that people have to go in and do scmething about fraud

# Id., citing 148 Cong. Rec. H4838, 4836 (July 17, 2002).
She also guotes Senator Leahy’s lengthy comment directly under the

caption, “Section 804--Statute of Limitations” vrelating ¢to
“securities fraud cases,” not strict 1liability and negligence
claims:

This section would set the statute of
limitations in private securities fraud cases
to the earlier of two vyears after the
discovery of the facts constituting the
violation or five years after such violation.
The current statute of limitations for most
private securities fraud cases is the earlier
of three years from the date of the fraud or
one year from the date of discovery. This
provision states that it is not meant to
create any new private cause of action, but
only to govern all the already existing
private causes of action under the wvarious
federal securities laws that have been held to
support private causes of action.

Id. at *8-9. Judge Cote concluded,

If Congress had intended to extend the statute
of limitations for every private securities
law claim, it could have done so. Section 804
does not, however, state that it extends the
statute of limitations for all claims under
the securities claims under the securities
laws. 1Instead it includes limiting language
that extends the time for private securities
laws only for c¢laims that involve “fraud,
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28 (W.D. Wis. May 29, 2003); Taylor v. Prudential Ins. Co. of
America, No. 1:02-cv-1462-LJM-VSS, 2003 WL 21314254, *4-6 (S.D.
Ind. May 7, 2003).

ICERS has stated that it has adopted the Newby First
Amended Consolidated Complaint which expressly disclaims that its
allegations wunder § 11 and § 15 were grounded in fraud or
intentional or reckless misconduct, but instead are based on strict
liability and/or negligence. #1388 at 631, § 1005. The complaint
also asserts that its § 12 (a) (2) claims, including those relating
to the Foreign Debt Securities, and related § 15 claims are
“negligence claims.” Id. at 637, ¢ 1016.3. Thus the longer
statute of limitations in § 804 does not apply to ICERS’ § 12(a) (2)
claims.

Perhaps the least difficult issue regarding the new
statute is whether Section 804 (b) extends the limitations period
for claims that were pending at the time of its enactment. The new
statutory provision clearly and unambiguously states that the two-
year/five-year limitations period “shall apply to all proceedings
addressed by this section that are commenced on or after the date
of Enactment of this Act [emphasis added by this Court],” i.e.,
July 30, 2002. The express language of the statute does not

include actions already pending on the date of enactment. Senator

deceit, manipulation or contrivance.” This
language does not encompass Sections 11 and
12(a) (2) claims.

Id. at *9.
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Patrick Leahy, the sponsor of Title VIII, stated, “The section, by
its plain terms, applies to any and all cases filed after the
effective date of the Act, regardless of when the underlying
conduct occurred [emphasis added by this Court].” 148 Cong. Rec.

S7418 (July 26, 2002).*® This Court finds that the unambiguous text

¥ In Roberts v. Dean Witter Reynolds, Inc., No. 8:02-CV-
2115-T-26EAJ, 2003 WL 1936116, *3-4 (M.D. Fla. Mar. 31, 2003),
which relied on the legislative history to find Congressional
intent to apply the new statute of limitations retroactively, the
court gquoted several comments by Senator Leahy “referring to
victims of Enron recovering damages.” For example,

When I look at places such as Washington State
alone where the pension funds of firefighters
and police lost $50 million because of the
fraud of the leaders of Enron, I don’t feel
too gsympathetic. We already have a very short
statute of limitations in here anyway. We
ought to at least have that so people might be
able to recover some of the money they have
lost, if it is at all possible, instead of
just a few executives going up and building
their $50 million mansions and hiding there.
There ought to be some way for people who lost
their pensions, lost their 1life savings, to
get it

These are people who would like, 1in these
kinds of situations, at least to have a
statute of limitations such that we can go
after them.

Id. at *3, citing 148 Cong. Rec. S$S6524-02, * $S6534-35 (emphasis
added by Roberts court). This Court agrees with the rejection of
the Roberts court’s conclusions by the court in the Southern
District of New York in In re Enterprise Mortgage Acceptance Co.,
2003 WL 22955925 at *8:

[N]one of Senator Leahy’s statements refers to
reviving time-barred claims nor did he make
statements that clearly show the Act was
intended for <resurrection of time-barred
claims. In fact, Mr. Leahy actually made one
statement that indicated the Act was not
intended to revive time-barred claims. During
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does not extend the new statute of limitations to claims in suits
pending at the date of enactment.®*? It does apply to subsequently
filed actions based on underlying conduct that occurred before the

enactment of the Sarbanes-Oxley Act as long as such claims were not

a hearing he gtated: “[In the Actl I[w]e
extend the statute of limitations in security
fraud cases--something that would have helped
so many people who were defrauded by Enron and
others.” Conference Report on Corporate
Responsibility Legislation: Hearing on H.R.
3763 before Conference Comm. 107th Cong. at 12
(2002) (statement of Senator Leahy) .
Additionally Senator Gramm made statements
indicating that the Act does not revive time-
barred claims. In response to Senator
Durbin’s assertion that the one-year/three-
vear statute of limitations permitted some
corporate officers to “get off the hook,” Mr
Gramm said:

When the Senator was talking about
letting people off the hook, surely
everybody understands that our
system has no ex post facto laws.
So 1f the provision raising the
statute of limitations to 5 vyears
became law, it would have no effect
on anybody who has committed one of
these violations about which we are
talking.
148 Cong. Rec. S6537 (July 10, 2002).

In re Enterprise Mortgage, 2003 WL 22955925 at *8. This Court
agrees that it is unclear whether a number of Senator Leahy'’s
remarks are directed toward alleged securities fraud generally, of
which he makes Enron a notable example, or whether they were
directed toward the charges of purported Enron victims regardless
of how old their claims were.

% In dicta one court has assumed that the lengthened
Sarbanes-Oxley statute of limitations does not apply to claims
pending on July 30, 2002. See de la Fuente v. DCT
Telecommunications, Inc., No. 01 CIV. 3365 (CM), 2003 WL 832009
(S.D.N.Y. Mar. 4, 2003) (amendment does not apply to claims pending
at the time it was enacted).
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time-barred by the Lampf statute of limitations and/or repose
controlling before July 30, 2001.

Moreover, in the suit sub judice, there is an additional
factor: ICERS has emphasized that it has adopted the Newby
complaint. There is an important technical distinction relevant
here between amendment of a pleading under Fed. R. of Civ. P. 15(a)
and supplementation of a pleading under Fed. Rule of Civ. P. 15(d).
Supplementation 1is used to ‘“set/[] forth ‘transactions or
occurrences or events which have happened since the date of the
pleading sought to be supplemented,’” relating to events that
“‘have transpired since the date of the party’s most recent
pleading.’” United States v. Hicks, 283 F.3d 380, 385 (D.C. Cir.
2002). In contrast, amendment under Rule 15(a) is used to modify
the previous pleading’s allegations about events that occurred
before the pleading was filed. The factual occurrences and
transactions from which ICERS’ claims arose did not happen after
the filing of the First Consolidated Complaint. Rule 15(a) allows
the party to amend “to assert matters that were overlooked or were
unknown at the time” he filed his earlier pleading, as was the case
here. See 6A Charles Alan Wright, Arthur R. Miller, and Mary Kay
Kane, Federal Practice and Procedure: Civil 2D § 1504 at 185-86 and
Vol. 6, § 1473 at 520 (2d ed. 1990) (*Amended pleadings “relate to
matters that occurred prior to the filing of the original pleading
and entirely replace the earlier pleading; [supplemental pleadings]

deal with events subsequent to the pleading to be altered and
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merely represent additions or continuations of earlier
pleadings.”) .

Newby Lead Plaintiff moved for leave to “amend” (#1351)
and filed its First Amended Consolidated Complaint (#1388). The
claims alleged are based on wrongdoing that occurred prior to the
filing of the First Consolidated Complaint, which, in accordance
with ICERS’ own arguments, encompassed the same wrongdoing,
material misrepresentations and omissions, asserted against
defendants that were substantially the same as the original
defendants and their subsidiaries based on substantially the same
facts, all pending months before the Sarbanes-Oxley Act was
enacted. While the amended pleading first identified investors in
the Foreign Debt Securities issued by Enron-related entities as
putative class members, the creation and exploitation of these
Enron-related entities by Defendants in the alleged Ponzi scheme
were described in the First Consolidated Complaint, but not their
concurrent role as issuers of securities that were sold based on
the same alleged material misrepresentations and omissions and
Enron-issued securities regarding Enron’s financial condition.
Therefore, because the latest complaint is technically an amendment
of the previous consolidated complaint, relating to matters that
occurred prior to the filing of the previous consolidated pleading,
this Court does not construe the newly defined related-Enron entity
claims in the last Newby complaint as a "“new proceeding” and

concludes that its claims are not governed by the lengthened
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statute of limitations also on these grounds.

Another related area of contention is whether, and/or to
what extent, the longer limitations period of § 804 (b) applies
retroactively and revives claims that would have been time-barred
under Lampf at the time § 804 (b) was enacted, but which were not
filed until after July 30, 2002. The problematic language of §
804 (b) states that the “limitations period . . . shall apply to all
proceedings . . . commenced on or after” the date of the Act’s
enactment. Because the text focuses on the date that litigation is
commenced rather than the date the statute was violated by wrongful
conduct, it appears to apply to suits that allege misconduct that
occurred before July 30, 2002, but that were not filed until after
that date. As mentioned, Senator Leahy, whose comments comprise
much of the minimal legislative history of the Sarbanes-Oxley Act,
stated, “This provision is intended to lengthen any statute of
limitations under federal securities law, and to shorten none. The
gsection, by its plain terms, applies to any and all cases filed
after the effective date of the Act, regardless of when the
underlying conduct occurred.” 148 Cong. Rec. S§7418 (July 26,
2002) . Such a principle of limitations based on when suit was
filed rather than the underlying misconduct would reward those
plaintiffs who delayed filing their suits, clearly not the purpose
of a limitations period. Moreover § 804 (c), "“Nothing in this
section shall create a new, private right of action,” undermines

the argument that § 804 revives time-barred claims. Hughes
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Aircraft Co. v. United States, 520 U.S. 939, 950 (1997) (retroactive
application of the 1986 amendment to False Claims Act in essence
impermissibly creates a new cause of action just as “extending a
statute of limitations after a preexisting period of limitations
has expired impermissibly revives a moribund cause of action”).
While clearly a response to widespread corporate scandals like
WorldCom and Enron, the language of the new provision is unclear as
to whether the Act’'s extended limitations constituted Congress’
attempt to remedy future problems or whether it was intended to
reach Enron victims with expired claims. No court has found that
in § 804 Congress was not ambiguous or that it expressly prescribed
the temporal reach of the statute.*' Furthermore, as noted supra,
several commentators have remarked that the Sarbanes-Oxley Act was

passed in such haste that inconsistencies and ambiguities are the

Y For example, the district court of the Southern

District of New York In re Enterprise Mortgage, 2003 WL 22955925,
at *9, has observed,

[TlThere is no clear language of revival in
either of these two sentences . . . . The
first sentence may be read to mean that
Congress only applied the Act’s extended
statute of limitations to existing claimg not
already time-barred. The second sentence may
be interpreted to state that even if a claim
is brought after the Act is effective, the
expanded statute of limitations can reach
conduct that happened not only after the
enactment, but also before its enactment.
[Tlhe language and the legislative history of
the Sarbanes-Oxley Act [do] not show Congress
clearly intended to apply the lengthened
statute of limitations in Section 804 to
already time-barred claims

- 46 -



result. Thus because language of the Act is not clear and certain
and because permitting the tardy plaintiff an extended statute of
limitations if it waits to sue after July 30, 2000, while denying
an extended period to the diligent plaintiffs who filed suit
quickly, but before that date, makes little sense, the Court finds
that it is appropriate to turn for guidance to the general law
regarding retroactive application of new statutes of limitations.

Deciding whether a statute should be applied
retroactively is not always a ministerial matter because a statute
does not have a retroactive effect merely because it is applied to
conduct occurring prior to 1its enactment; rather it has a
retroactive effect 1if it *“takes away or impairs vesgsted rights
acqguired under existing laws, or creates a new obligation, imposes

a new duty, or attaches a new disability, 1in respect to

transactions or considerations already past.” Landgraf v. USI Film
Products, 511 U.S. 244, 269 (1994). The court must make a
commonsense, functional Jjudgment whether the new statutory

provision “attaches new legal consequences to events completed
before its enactment” and be informed and guided by “considerations
of fair notice, reasonable reliance, and settled expectations.”
Id. at 269; Martin v. Hadix, 527 U.S. 343, 357-58 (1999).
“Elementary considerations of fairness dictate that individuals
should have an opportunity to know what the law i1s and conform
their conduct accordingly; settled expectations should not lightly

be disrupted.” Landgraf, 511 U.S. at 265.
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