IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS
HOUSTON DI VI SI ON

C. A, Dl CKERSQON, RCLAND R
PENNI NGTON, AND DAVI D VUKOVI C,

Plaintiffs

VS. ClVIL ACTI ON NO. H 99-1247
DOYNE BAILEY, in his Oficial
Capacity as Adm nistrator of the
Texas Al cohol Beverage

Commi ssion and JOHN CORNYN i n
his Oficial Capacity as
Attorney Ceneral of the State

of Texas,

wn N LN LN LN LD LN LN LN LN LN LD LN LN LN LN

Def endant s

MEMORANDUM AND ORDER

Pendi ng before the Court in the above referenced acti on,
challenging as violative of the Comrerce C ause of the federa
Constitution Texas Al coholic Beverage Code Ann. § 107.07 (Vernon
1995), prohibiting Texans from inporting for their personal use
nmore than three gallons of wine without being required to hold a
permt unless that resident "personally acconpan[ies] the w ne or
liquor as it enters the state,” are Plaintiffs C. A D ckerson
Rol and R Pennington, and David Vukovic's notion for summary
j udgment (instrunent #8) and Defendant Doyne Bailey's cross notion

for sunmary judgnent (#18).1

! Defendant John Cornyn in his official capacity as Attorney
Ceneral of Texas was dism ssed on August 11, 19999, pursuant to
Plaintiffs' notion for voluntary dism ssal under Federal Rule of
Cvil Procedure 41(a)(1).

The Court is aware that when the constitutionality of a



Plaintiffs "seek a declaration that Section 107.07
deprives them of their constitutional right to participate in
interstate commerce in violation of the dormant commer ce cl ause and

their civil rights under 42 U.S.C. § 1983."2 The rel evant portions

state statute is challenged in Texas, the attorney general nust be
given notice of the suit, though he need not actually be sued as a
party. Texas Civil Prac. & Rem Code Ann. 8§ 37.006(b)(""In any
proceedi ng that involves the validity of a nunicipal ordinance or
franchi se, the nmunicipality nmust be made a party and is entitled to
be heard, and if the statute, ordi nance, or franchise is alleged to
be unconstitutional, the attorney general of the state nust al so be
served with a copy of the proceeding and is entitled to be heard");
Moore v. Morales, 63 F.3d 358, 360-61 (5th Cir. 1995)("[B]y statute
the State of Texas requires that, when the constitutionality of one
of its laws is challenged, 'the attorney general of the state nust
al so be served with a copy of the proceeding and is entitled to be
heard', Tex. GCv. Prac. & Rem Code § 37.006(b) . . . ."). This
requi renent has been satisfied here.

2 The Court notes that the federal Constitution enpowers
Congress "[t]o regulate Comrerce . . . anong the several states.”
US Const. art. I, 8 8, cl. 3.

The courts have interpreted the |anguage of this
provision affirmatively granting authority to Congress to regul ate
commerce as having a "negative" aspect, designated the "dormant"
comerce clause, that inplicitly establishes a national free market
and restricts state and | ocal governnents from inpeding the free
fl ow of goods fromone state to another. Wom ng v. Gkl ahoma, 502
U S 437, 469-70 (1992); Houlton Ctizens' Coalition v. Town of
Houl ton, 175 F.3d 178, 184 (1st Cr. 1999). The dormant conmerce
cl ause does not affect state or |ocal regulations that are directly
aut hori zed by Congress, but only the states' authority to regul ate
in areas in which Congress has not affirmatively acted. Houlton,
175 F.3d at 184, citing Southern Pac. Co. v. Arizona ex rel
Sullivan, 325 U. S. 761, 769 (1945), and Canps Newf ound/ Onat onna,
Inc. v. Town of Harrison, 520 U S. 564, 571 (1997).

If a state or |ocal governnent enacts such a |aw that
inproperly favors in-state commercial interests over those from
out-of-state entities, the court will declare such a protectionist
| aw unconstitutional under the dormant commerce cl ause "' unl ess the
discrimnation is denonstrably justified by a valid factor
unrelated to economc protectionism'" ld., quoting West Lynn
Creanery, Inc. v. Healy, 512 U. S. 186, 192-93 (1994).

The threshol d question i s whet her the chal | enged statute,




ordinance or regulation discrimnates on its face against
interstate comerce and in favor of |ocal businesses and is
therefore per se invalid, in contrast to regulating comrerce even
handedly with only incidental effects on interstate conmrerce.
Houl ton, 175 F. 3d at 184, citing C & A Carbone, Inc. v. Town of
G arkstown, New York, 511 U.S. 383, 390 (1994).

Usually a finding of direct facial discrimnation under
the commerce clause is fatal and at mninmumtriggers the strictest
scrutiny. Id. at 185; Hughes v. Gklahoma, 441 U.S. 322, 337
(1979); Cty of Philadelphia v. New Jersey, 437 U S. 617, 624
(1978). There is, nevertheless, a narrow class of cases that are
an exception to the per seinvalidity rule where "the municipality
can denonstrate, under rigorous scrutiny, that it has no other
means to advance a legitimate local interest.” |d. at 184. See
also New Energy Co. of Indiana v. Linbach, 486 U S. 269, 278
(1988) ("even plainly discrimnatory statutes may survive a Commerce
Cl ause challenge if the State can denonstrate that the statutes
advance a legitimate | ocal purpose that cannot be adequately served
by reasonabl e nondi scrim natory alternatives"); Hughes, 441 U. S. at
336 (state nust denonstrate | ocal benefits of statute and | ack of
neutral alternatives adequate to present interests at stake);
Wom ng v. Cklahoma, 502 U. S. 437, 456 (1992)(sane). The state
bears the burden "to rescue its statutes." Cooper v. MBeath, 11
F.3d 547, 553 (5th Cr. 1994), cert. denied, 512 U. S. 1205 (1994).

|f, on the other hand, the court finds that the statute
does not discrimnate on its face, but regul ates even-handedly and
only indirectly affects interstate conmerce, the court then applies
a balancing test to determne its constitutionality and uphol ds the
statute unless it places a burden on interstate conmerce that is
"'‘clearly excessive in relation to the putative |ocal benefits.'"
Id. 184 and 189, quoting Pike v. Bruce Church, Inc., 397 U S. 137,
142 (1970). This flexible approach is referred to as the "Pike"
test, whichis applied only "where other | egislative objectives are
credi bly advanced and there is no patent discrimnation against
interstate trade." Philadelphia v. New Jersey, 437 U S. 617, 624
(1978).

The courts have i ncreasi ngly deci ded, however, that there
is no bright line separating the per se facially invalid cases from
t hose subject to a bal anci ng approach under Pike, and that in both
the critical concern is the overall effect of the chall enged
statute on both local and interstate activity. Raynond Mot or
Transportation, Inc. v. Rice, 434 U S. 429, 440-41 (1978); Brown-
Forman Distillers Corp. v. New York State Liquor Authority, 476
U S 573, 579 (1986). Proof of either a statute's discrimnatory
purpose or discrimnatory effect may lead a court to find that the
statute constitutes economc protectionism in violation of the
comerce clause. Mnnesota v. Clover Leaf Creanery Co., 449 U. S.




of the statute provide,

(a) A Texas resident may inport for his own
personal use not nore than three gallons of
wi ne wi thout being required to hold a permt.
A person inporting wne under this
subsectlon nmust personal ly acconpany the w ne
as it enters the state . :
(f) Any person in the business of sel ling
al coholic beverages in another state or
country who ships or causes to be shi pped any
al coholic beverage directly to any Texas
resident under this sectionis in violation of
thi s code.

Violations of § 107.07 are punishable as crines. Tex. Al co. Bev.

Code Ann. § 1.05.

456, 471 n. 15 (1981); Bacchus Inports, Ltd. v. Dias, 468 U S. 263,
270 (1984). The central purpose of the dormant commerce clause is
to prevent states from pronul gating protectionist policies, i.e.,
regul atory nmeasures ained to protect in-state economc i nterests by
burdeni ng out-of-state conpetitors. Houlton, 175 F.3d at 188,
citing Canps Newf ound/ Onat onna, 520 U.S. at 578, New Energy Co. V.
Li nrbach, 486 U.S. 269, 273-74 (1988), and d arkstown, 511 U S. at
390.

As will be discussed in detail later, at issue in this
case is an alleged conflict between the comrerce clause and the
twenty-first anmendnent, which grants states broad powers to
regul ate the transportation and i nportation of al cohol for delivery
and use within their borders. |If the Court finds that 107.07(a)
and/or (f) of the Texas Al cohol Beverage Code Ann. violates the
comer ce cl ause by di scrim nati ng agai nst i nterstate commerce or by
favoring in-state econom c interests at the expense of out-of-state
interests, the Court mnust next determ ne whether 8 107.07 is a
valid exercise of the state's power wunder the twenty-first
anendnent sufficient to "save" it from invalidation under the

commerce clause, i.e., "whether the principles underlying the
Twenty-first Anendnent are sufficiently inplicated . . . to
outwei gh the Comrerce Cl ause principles that would otherw se be
of f ended. " Brown-Fornman Distillers Corporation, 476 U S. 573

(1986); Bacchus Inports Ltd. v. Dias, 476 U.S. at 275. As will be
addressed, the Suprene Court's view of the state's powers to
regulate liquor inportation under the twenty-first amendnent in
view of the commerce clause has increasingly been narrowed and
nodi fied during the past sixty years.




Plaintiffs, who are wne consuners, have tried to
purchase wi nes fromW ederkehr Wne Cellars in Al tus, Arkansas that
are unavail able in Houston markets, but Wederkehr wll not ship
wines in violation of the statute. They also wish to tour wi neries
in other states, many of which produce w nes unavail abl e here, and
to ship wines to their honmes from out-of state. Although it is
| egal for themto buy and consunme w ne inside and outsi de of Texas,
they assert with supporting affidavits that the statute creates a
significant burden to interstate commerce and bars them and all
other Texans from engaging in their fundanental |iberty of
interstate commerce in shipping wnes fromoutside Texas to their
homes. Defendant Doyne Bail ey has indicated that he intends to and
will enforce the statute with crimnal prosecutions. Plaintiffs
contend that the statute regulates or discrimnates against
interstate commerce or has the effect of favoring in-state econom c
interests over out-of-state interests and is therefore a per se
violation of the comrerce clause. They maintain that Texas'

interests under the twenty-first amendnent® do not supersede

2 The twenty-first amendnent, adopted in 1933, repeal ed the
ei ghteenth anmendnent and ended the fourteen-year era of
Prohibition. It states in relevant part,

Section 1. The eighteenth article of
amendnent to the Constitution of the United
States i s hereby repeal ed.

Section 2. The transportation or inportation
into any State, Territory, or possession of
the United States for delivery or use therein
of intoxicating liquors, in violation of the
| aws thereof, is hereby prohibited.



Plaintiffs' civil right to engage in interstate conmerce.
Plaintiffs point to the United States Suprene Court's
two-tiered anal ysis of state regul ati on under the commerce cl ause:

When a state statute directly regulates or
di scrim nates against interstate commerce, or
when its effect is to favor in-state economc
interest over out-of-state interests, we have
generally struck down the statute wthout
further inquiry. When, however, a statute has
only indirect effects on interstate comrerce
and regul ates even handedly, we have exam ned
whet her the State's interest is legitimte and
whet her the burden on interstate conmerce
clearly exceeds the |ocal benefits.

Brown- Forenman Distillers Corp. v. New York State Liquor Authority,

476 U.S. 573, 559-60 (1986).

Plaintiffs observe that using this analysis, the Suprene
Court has stricken as unconstitutional al coholic beverage statutes
with the same direct inpact upon interstate conmerce as the one

chal I enged here: Bacchus Inports, Ltd. v. Dias, 468 U S. 263

(1986) (state's exenption of locally produced al coholic beverages

from state's whol esal e excise tax); Brown-Foreman, 476 U.S. 573

("affirmation law' requiring the alcoholic beverage producer to
affirmthat prices set for | ocal whol esal ers are no higher that the

| owest prices in other states); Healy v. The Beer Institute, Inc.,

491 U.S. 324 (1989)(an affirmation statute requiring brewers and
inporters to affirmthat their posted prices were no higher than

their prices in bordering states and which allowed out-of-state

U S Const. XXI, 88 1, 2.



brewers and inporters to change their out-state prices).
Furthernore, using this analysis, the Fifth Grcuit struck down
Texas Al cohol Beverage Code Ann. 88 11.46(a)(11). 1161(b)(19)

28.04, and 109.53, which allowed the Texas Al coholic Beverage
Comm ssion ("TABC') to refuse a liquor permt to persons who had

not been Texas citizens for three years. Cooper v. MBeath, 11

F.3d 547 (5th CGr. 1994), cert. denied, 512 U S 1205 (1994)

Plaintiffs maintain that the same analysis shows that 8§ 107.07 is
unconstitutional.

On its face the statute directly regulates interstate
comerce, Plaintiffs claim because it prohibits Texas residents
frompersonally transporting nore than three gallons of w ne over
the border, thus directly inpacting wne sales outside of Texas
only. It also prohibits non-Texas wi ne sellers fromselling w nes
to Texas residents if the wi nes are shi pped or caused to be shi pped
i nto Texas.

Plaintiffs contend that the statute di scrim nates agai nst
interstate comrerce. First, it discrimnates by prohibiting a
Texas resident frompersonally transporting nore that three gall ons
of wine over the border, but not prohibiting a resident from

transporting nore than three gallons inside the state.* Simlarly,

4 Texas Al coholic Beverage Code § 107.08 (1997) provides, "A
per son who purchases an al coholic beverage for his own consunption
may transport it froma place where its sale is legal to a place
where its possession is legal wthout holding a license or a
permt."



t he statute prohi bits non-Texas wi ne sellers fromshi ppi ng wi nes or
causi ng wi nes to be shipped to Texas residents, but not |ocal Texas
wi neri es® or Texas retail ers® from shi pping wi nes or causi ng w nes
to be shipped to Texas residents.

Furthernore, argue Plaintiffs, the statute favors
in-state economc interests over out-of-state interests. They
explain that in Texas, there is a three-tier system for
distribution of al coholic  beverages. Suppliers, i.e.,
distilleries, wneries and breweries, manufacture the alcoholic
bever ages. The suppliers may only sell the beverages to
whol esal ers/distributors, which constitute the second tier.
Finally, the wholesalers may only sell the al coholic beverages to
ot her whol esalers or to retailers, the third tier, which may only
purchase the beverages from whol esalers. Plaintiffs contend that
the Texas direct shipnent statute prevents circunvention of the
Texas whol esaler by barring sales directly from an out-of-state
wnery to a Texas consuner, thereby protecting the Texas

whol esal ers' nonopoly over in-state sales as well as Texas' tax

5> Texas Al coholic Beverage Code 8§ 16.01(a)(4) (1997) provides,
"The holder of a winery permit my: . . . . (4) sell wine to
ultimate consunmers in unbroken packages for off-prem ses
consunption not to exceed 25,000 gallons annually . "

6 Texas Al coholic Beverage Code § 22.03(a)(1997) provides,
"The hol der of a package store permt or w ne only package store

permt . . . who also holds a local cartage permt, may nake
deliveries of and collections for alcoholic beverages off the
premses . . . in response to bona fide orders place by the
custoner, either in person at the premses, inwiting, by mail, or

by tel egraph or tel ephone.”



revenue, which is collected fromthe whol esalers. Such interests
are purely in-state economc interests and are unrelated to
t enper ance. "State laws that constitute nere economc
protectionismare therefore not entitled to the sane deference as
| aws enacted to conbat the perceived evils of an unrestricted
traffic in liquor." Bacchus, 468 U S. at 276.

Plaintiffs insist that a statute that directly regul ates
or discrimnates against interstate comrerce can survive a comrerce
cl ause challenge only if the state proves the existence of "a
legitimate |local purpose that cannot be adequately served by

reasonabl e nondiscrimnatory alternatives." New Energy Co. of

I ndiana v. Linbach, 486 U S. 269, 278 (1998).

Established local interests traditionally include (1)
coll ection of taxes otherw se avoided by the circunvention of the
three-tier distribution system (2) prohibiting delivery of
al coholic beverages to dry areas, and (3) prohibiting delivery of
al coholic beverages to mnors. For each there are reasonable,
nondi scrimnatory al ternatives, including other nore narrow y drawn
statutes, to the disputed statute's over-inclusive total ban on
shipping. See, e.qg., Tex. Alco. Bev. Code Ann. 8§ 106.03 (Class A
m sdeneanor to sell alcoholic beverages to a mnor); 8 106.06
(dass B msdeneanor to make al coholic beverages available to a
mnor); 8 107.03 (prohibits any carrier from transporting and

delivering liquor to a person in a dry area); 8 101.31 (prohibits



al coholic beverage transportation, delivery or possession wth
intent to sell within any dry area).

Instead, Plaintiffs charge that Defendant's alleged
concerns are "nothing but a pretextual rationale . . . for economc

protectionism"” Quality Brands v. Barry, 715 F. Supp. 1138, 1143

(D.D.C. 1989), aff'd, 901 F.2d 1130 (D.C. Cr. 1990).

Plaintiffs also contend that the state's revenue i nterest
may not serve as a "legitimate" basis for a per se violation of the
commerce clause since there are other reasonable and
nondi scrimnatory alternatives. The state may easily inpose an
alternative collection of revenue on out-of-state w ne sales, such
as requiring the wineries or shippers to collect and pay the taxes.

They note that Louisiana requires an out-of-state shipper to
purchase a $150 permit, while Hawaii allows a buyer to receive up
to five gallons per year with the purchase of a permt at a nom nal
fee.

Plaintiffs cite Maine v. Taylor, 477 U. S. 131 (1986) for

an exanpl e of the kind of circunstances warranting a rare exception
to the commerce clause's prohibitions. |In that case, the Suprene
Court upheld Maine's total bar on inportation of bait fish because
Mai ne had a legitimte and substantial interest in protecting its
unique and fragile fisheries from the potential introduction of
parasites prevalent in out-of-state bait fish. There were no

reasonably available testing procedures to exclude contam nated

-10-



out-of-state bait fish. 477 U.S. at 147. 1In contrast, Plaintiffs
enphasi ze that in the instant suit, protection of any uni que Texas
environment is not a factor and there are known, reasonable
nondi scrimnatory alternatives for tax collection.

Because the statute regulates interstate comrerce, thus

rendering the second tier of the Brown-Foreman analysis

i nappl i cable, and because its inpact on interstate commerce is
direct, Plaintiffs assert that the burden on interstate commerce
clearly exceeds the |local benefits obtained. Commerce is
conpl etely banned, while the state's interests in taxes, dry areas,
and mnors are only marginally benefitted, if at all. Less
restrictive regulations could protect these interests. Thus a
bal ancing of the interests denonstrates that the state's are
out wei ghed by the onerous inpact on interstate conmerce.
Furthernore, Plaintiffs maintain that the twenty-first
anendnent does not abrogate the commerce clause. Section 2 of the
twenty-first anendnment provides, "The transportation or inportation
into any State, Territory, or possession of the United States, for
delivery or use therein of intoxicating liquors, in violation of
the laws thereof, is hereby prohibited.” U S. Const. anmend. XX,
§ 2. The Suprenme Court has consistently ruled that Section 2
permts only interstate "core" regul ati on of al coholic beverages by
a state. In Bacchus, it pronounced that "the Twenty-first

Amendnent and the Comrerce Clause are parts of the sane

-11 -



Constitution" and that both nust be considered. 468 U S. at 275.
The Bacchus Court found that Hawaii's tax exenption for locally
produced |iquor was pronulgated "to pronote |ocal industry,” not
"to pronote tenperance,"” and that it therefore was unconstitutional

despite the twenty-first anmendnent. |In Brown-Foreman, the Suprene

Court concluded that while New York has a valid constitutiona
interest in regulating liquor sales inside New York, that state
i nterest does not authorize it to control sales in other states and
thus its affirmation law was not saved by the twenty-first
amendnent. 476 U.S. at 585. Expanding this holding, in Healy v.

The Beer Institute, the Supreme Court held that prospective,

retrospective, and contenporaneous affirmation laws violate the
commerce clause because they "have the inherent practical
extraterritorial effect of regulating liquor prices in other
States."” 491 U S. at 342. Thus the twenty-first anmendnent "does
not i muni ze state  aws frominvalidation under the Conmerce C ause
when those laws have the practical effect of regulating |iquor
sales in other States.” Id. at 342. As the Fifth Crcuit

i ndicated in Cooper v. MBeath, 11 F.3d at 555,

[ T] he chief question is whether the interests
inplicated by a State's regulation "are so
closely related to the powers reserved by the
Twenty-first amendnent that the regul ati on may

prevail, notw thstanding that its requirenents
directly conflict with express federal
policies." Capital Cities Cable, Inc. .
Crisp, 467 U.S. 691, 714 . . . (1984). "[T]he

central purpose of the Anmendnent was not to
enpower the States to favor |local [|iquor

-12-



i ndustries by erecting barriers to

conpetition. It is also beyond doubt that the

Commerce Clause itself furthers strong federal

i nterests in preventing econom c

Bal kani zation." Bacchus, 468 U.S. at 276 .

Thus, sumup Plaintiffs, if the statute pronoted only Texas' core,
twenty-first anendnent interest, 1i.e. tenperance, then that
i nterest nust be wei ghed agai nst t he burdens pl aced upon interstate
commerce by the statute. |If the statute does not pronote a core
interest or if Texas' interests are outweighed by the federal
interest of interstate comerce, the statute is unconstitutional.

Plaintiffs enphasize that the statute i s not a tenperance
statute, and it does not prohibit the sale and delivery of
al coholic beverages to mnors or to dry areas wthin Texas.
Moreover, 8 107.07 does not nention deliveries to mnors or dry
areas, ’ probably because other statutes (i.e., Tex. Al co. Bev. Code
Ann. 88 107.03 and 106.01 et seq.) expressly forbid such conduct
and protect the state's interest in pronoting tenperance.

The statute does create a heavy burden on interstate
commerce that clearly outweighs the state's interests. It
regul ates comrerce in every state where Texas residents m ght
otherwi se wsh to purchase wines. That burden is exacerbated by

the marketing limtations of the three-tier distribution schene in

Texas and the explosion of small wneries nationw de which the

" "Dry" means that the sale and possession for sale of |iquor
IS prohibited. According to the affidavit of Brian CGuenthner,
geographically the top half of Texas is dry. Ex. A at 2.

-13-



whol esal ers cannot begin to handle and offer for sale. Most
W neries and custoners are | ocked out from conducting business in
nmost markets, including Texas.

Def endant Doyne Bailey's cross notion for summary
judgnent, at p. 1, presents the follow ng issue to be decided by
this Court:

A state's core powers include controlling the

manner and neans of inporting alcohol wthin

its boundaries. Under Texas's regulatory

system a license or permt is required to
transport nore than 3 gallons of wine into the

St at e. Di ckerson, Pennington, and Vukovic
mai ntain that the Comrerce C ause pernts the
unrestricted inport of Arkansas w ne. l's

regul ating the manner and neans of inporting

W ne into Texas a core power under the Twenty-

First Amendnent ?

Def endant expl ains that the Texas Al cohol Beverage Code
requires a permt or license to transport all al coholic beverages,
including wine, into Texas. The sole exception to this
conprehensive regulatory schene is 8 107.07 of the Code, which

provi des that "a Texas resident may i nport for his own personal use

not nore than three gallons of wine without being required to hold

apermt. . . . Aperson inporting wine under this subsection nust
personal |y acconpany the wine . . . as it enters the state." Tex.
Alco. Bev. Code 8§ 107.07(a). Plaintiffs charge that the

restriction on the quantity of wine they may bring in and their
inability to have wine shipped into the state anbunts to econom c

protectionism violating the conmerce clause. Def endant further

-14 -



observes that Plaintiffs seek to challenge & 107.07(f),® but |ack
standing to do so since that provision applies only to an out-of -
state business selling al coholic beverages.

Furt hernore, Defendant enphasizes that section 2 of the
twenty-first anendnent "created an exception to the norma
operation of the Commerce Clause to permt States to prohibit

commerce in, or the use of, al coholic beverages." Liquormart, Inc.

V. Rhode Island, 517 U S. 484, 553 (1996) (0 Connor, J.

concurring). A state's authority extends to all |aws enacted under
the Anmendnent's core powers related to the regulation of
consunption, inportation and distribution of alcoholic beverages.

Hostetter v. Idlewild Bon Voyage Liquor Corp., 377 U S. 324, 333,

and 331 n.10 (1964). |In effectuating this core power, the states
are enpowered to create a regul atory schene to nonitor the fl ow and
production of liquor and to preclude the diversion of liquor into
the state's comerce wthout first channeling it through the

state's regul atory safeguards. North Dakota v. United States, 495

U S 423, 431 (1990). This substantial deference to the state's
power to regulate liquor within its own boundaries does not

conpletely insulate state control of liquor from the comrerce

8 Section 107.07(f) provides, "Any person in the business of
selling al coholic beverages in another state or country who ships
or causes to be shipped any alcoholic beverage directly to any
Texas resident under this section is in violation of this code.
Tex. Alco. Bev. Code Ann. 8§ 107.07(f) (Vernon 1995).

-15-



cl ause, however.?®

The twenty-first amendnent is subject to the suprenmacy
clause, the equal protection clause, and the first anendnent.
Li quormart, 517 U. S. at 533. The critical inquiry in determning
where the state's regulatory power collides with federal law is
"whether the interests inplicated by a state regulation are so
closely related to the powers reserved by the Twenty-[F]irst
Amendnent that the regul ation may prevail, notwithstanding that its
requirenents directly conflict with express federal policies.”

Capitol Cities Cable, Inc. v. Crisp, 467 U S. 691, 714 (1984). As

applied here, insists Defendant, the Iimtation on the manner and
means by which Plaintiffs may i nport Arkansas W ederkehr wne into
the State falls within Texas' core power under the twenty-first
anendnent . The requirenments for inporting liquor in Texas are
supported by express federal law. Hostetter, 337 U.S. at 333 n. 11;
27 U.S.C. 88 121, 122, 203, and 204(a)(2)(C) . Defendant points out
that without the exception created by § 107.07(a), Plaintiffs would
be barred by Texas' conprehensive regulatory system from bringi ng
any foreign wine into Texas.

Def endant explains that 8§ 107.07(a) is part of the
state's conprehensive regul atory schene for the manufacture, sale,

possession, inport, transport, distribution and solicitation of

° Noting that Defendant relies heavily on North Dakota v.
United States, 495 U S. 423, Plaintiffs point out that it was a
split decision with no majority opinion and that the facts are
quite different fromthose in the instant case.

- 16 -



al cohol i c beverages. Affid. of Brian Guenthner, Director of
Li censing, TABC, Ex. A at p. 2. Follow ng Prohibition, Texas has
prevented the unl awful diversion of liquor into state comrerce by
strictly regulating the inport and distribution of [iquor within
its borders. [d. at 2-3. The regulatory schene established the
three-tier system described by Plaintiffs, with strict division of
manuf acturer, wholesaler, and retailer, to "prevent[] conpanies
wi th nonopolistic tendencies from domnating all levels of the

al cohol i c beverage industry.” S.A Discount Liquor, Inc. v. Texas

Al coholic Beverage Comm ssion, 709 F.2d 291, 293 (5th Cr. 1983).

Def endant further explains that under the three-tier
system one nust have a permt to inport wine into the state. Tex.
Al co. Bev. Code Ann. 88 18.01, 19.01, 20.01, and 21.01 (Vernon
1995). An out-of-state winery nmay solicit, take orders and ship
its wine into Texas if it obtains a Non-Resident Seller's Permt.
Tex. Al co. Bev. Code Ann. 8§ 37.01 (Vernon 1995). |If it lacks such
a permt, it may send its wine into Texas by designating a broker
holding a non-Resident's Seller Permit as its primary American
source of supply and exclusive agent. Tex. Alco. Bev. Code Ann
37.03 and 37.10 (Vernon 1995). That broker nay then solicit orders
for wwine frompermttees authorized to transport wine into Texas.
Tex. Al co. Bev. Code Ann. 88 37.01 and 37.03 (Vernon 1995).

Under the exception to this schene set out in

8§ 107.07(a), a Texas resident may inport a limted anount of out-

-17 -



of -state wi ne for personal consunption. Wat Plaintiffs seek to do
is to elimnate the exception and engage in unrestricted
i nportation of out-of-state w ne.

Def endant contends that limting the anpunt of out-of-
state wine and the neans of its entry into the state's comerce
falls within the core powers authority under the twenty-first
anendnent. Balancing the [imtations on the states inposed by the
commer ce cl aus agai nst the states' inherent authority to regul ate
I i quor under the twenty-first amendnent, Defendant enphasizes that
state statutes regulating the inportation and distribution of
al cohol within their borders is afforded broad discretion as a

means of limting or prohibitingit. Gordon v. State of Texas, 166

Tex. Crim 24, 310 S.wW2d 328, aff'd, 355 US. 369 (1958).
Allowing the direct inport of unlimted quantities of wne to
i ndi vi dual s outside the established regulatory schenme woul d permt
evasion of Texas' control over the inport and distribution of
al coholic beverages within its borders.

Finally, Defendant notes that as a practical matter,
according to TABC s records as well as Plaintiffs' summary judgnment
evidence in the affidavit of Troy Cark, CEO of Wederkehr W ne
Cellars, Inc., Wederkehr has a Non-Resident Seller's permt to
ship its wine into a licensed whol esaler in Texas, specifically

Longhorn Liquors Ltd. Ex. A at 3-4. Thus any Houston |iquor store
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could provide Plaintiffs with the wines through that whol esal er. 10
Under Texas | aw, the |iquor store would contact Longhorn Liquors to
arrange to purchase the w ne.

In response, Plaintiffs assert that Defendant failed to
address their argunent that the statute facially violates the
commerce clause and otherwi se substantially burdens interstate
comerce and thereby conceded these points. Furthernore, the
response addresses three issues: (1) that Plaintiffs have standing

to assert their rights individually and to assert just tertii the

rights of foreign-state sellers; (2) that the statute is not
protected by the twenty-first amendnent's reserved powers; and (3)
summary judgnent should be granted in favor of Plaintiffs.
Plaintiffs first note that Defendant offers no authority
and no analysis to support his contention that they |ack standing
to chall enge §8 107.07(f). For standing, to neet the constitutional
requi renents under Article Il1l, aplaintiff nust allege "a personal
stake in the outcone of the controversy to assure that concrete
adver seness whi ch sharpens the presentation of issues upon which

the court so largely depends for illumnation of difficult

10 Plaintiffs object to the "conclusory and purely specul ative
nature" of Guenthner's affidavit on this issue and point out that
Troy Cark states the sanme thing in his affidavit but adds, "after
many attenpts we have been unable to locate any wholesaler in
Houston who is willing to carry our products.” They also submt an
affidavit from Van D. Mwore with a detailed description of the
magni tude of the problem that Plaintiffs assert is a sinple
procedure. Furthernore, the bottomline is that Wederkehr cannot
ship directly to Plaintiffs.
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constitutional questions[.]" Baker v. Carr, 369 U S 186, 204

(1962). A plaintiff "nust allege sone threatened or actual injury

before a federal court may assune jurisdiction. Linda r.S.

v. Richard D., 410 U S. 614, 617 (1973).' Here Plaintiffs allege

and provi de evidence that they have ordered w nes from W eder kehr,
but that because Wederkehr nust conply with 8§ 107.07(f),
W ederkehr has refused to ship the w ne. They have also
denonstrated that nmany other Texans desire to do the sane.
Plaintiffs claimthey have not only been injured by a duty inposed
on themby the 8 107.07(a) not to inport wine unless they carry it
across the border into Texas, but also by the denial of their
ability to conduct interstate conmerce because of the duty inposed
on out-of-state wineries by 8 107.07(f).

Asserting that the standing requirenent i s not narrow or
rigidly formalistic, Plaintiffs claim that they come wthin the
"zone of interest"” of persons injured by the prohibition against
pur chasi ng wi ne fromout-of-state vintners under 8 107.07(f). The

"zone of interest" test is applied to commerce clause issues.!?

11 When the asserted harmis a "generalized grievance" shared
in substantially equal neasure by all or a large class of citizens,
that harm alone normally does not warrant the exercise of
jurisdiction. Schlesinger v. Reservists to Stop the War, 418 U. S.
208 (1974)

12 The Court notes that federal court standing principles are
derived fromArticle Il of the Constitution, wth its requirenent
of a personal stake in the outcome of an actual case or controversy
where the plaintiff has suffered some actual or threatened injury,
and from prudential or policy concerns. Prudential or policy
consi derations may, but do not have to be considered, in a court's
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Dennis v. H ggins, 498 U S. 439, 449 (1991); Boston St ock Exchange

v. State Tax Conmmin, 429 U. S. 318, 320-21 n.3 (1977). Plaintiffs

satisfy the three-pronged test for standing established in Lujan v.

Def enders of Wldlife, 504 U S. 555, 560-61 (1992): (1) injury in

fact that is (a) concrete and particularized and "actual or
immnent," i.e., not conjectural or hypothetical; (2) a causa
connection between the injury and the conduct conplained of, i.e.,
the injury must be fairly traceable to the chall enged acti on of the
def endant and not the result of independent action of athird party
not before the court; and (3) it nust be likely that the injury
w Il be redressed by a favorabl e decision by the court. Moreover,

in General Mtors Corp. v. Tracy, 519 U S. 278, 286 (1997), the

Suprene Court stated,

eval uati on of standing. Exanples of prudential limts on federal
court jurisdiction are the third-party standing rule, which
normally bars Ilitigants from asserting the rights or |egal

interests of others not before the court in order to obtain relief
frominjury to thensel ves, and the "zone-of-interest" test. Under
the zone-of-interest test, the plaintiff nust denonstrate that the
interest he is asserting is the kind of interest that arguably is
within the zone of interests that the | egi sl ature sought to protect
or regulate when it passed the statute or <created the
constitutional provision at issue. Data Processing Service Ogs.
v. Canp, 397 U S. 150, 153 (1970). The zone-of-interest test
"denies a right of review if the plaintiff's interests are .
margi nally related to or inconsi stent mnth t he purposes inplicit |n

the [rel evant constitutional provision]. Wom ng v. &l ahoma, 502
U S. 437, 469 (1992). The zone-of-interest test is applied to
cl ai ms under the dormant comrerce clause. 1d. The purpose of the

coormerce clause is to prevent economc protectionism and
retaliation between states and to aIIOM/narkets to flourish across
state borders, and thus to prohibit "laws that would excite .

j eal ousies and retal i atory neasures" between states. Carbone, 511
U S. at 390.
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[ Cl ogni zable injury from unconstitutiona

discrimnation against interstate comrerce

does not stop at nenbers of the class against

whom a state ultimately discrimnates, and

custoners of that class may al so be injured .

Consuners who suffer this sort of injury
fron1regu|at|on f or bi dden under the Comrerce

Cl ause satisfy the standing requirenents of

Article 111,

I nsi sting they have standing, Plaintiffs argue that they
have sustained an injury in fact that is concrete, particul arized
and immnent in the statutory denial of their right to engage in
interstate comerce wth out-of-state sellers. The causal
connection is directly traced to 8 107.07(f) because W ederkehr's
coerced obedi ence to that provision prohibits Plaintiffs' enjoynent
of their rights. A decision by the Court to enjoin Defendant's
enforcement of the provision wll directly redress Plaintiff's
injury, Plaintiffs maintain.

Furthernore, Plaintiffs urge, the doctrine of jus tertii,
an exception to the general standing requirenments, also supports
Plaintiffs' standing to challenge the validity of the statute on
behal f of their would-be sellers. There are two types of cases

involving jus tertii standing: (1) where the litigants chall enge

statutes that regulate their activity and thereby violate the

rights of third parties;* and (2) where litigants seek to assert

3 I'n such cases, plaintiffs have uniformy been allowed to
assert the rights of the affected third parties. See, e.q.,
Giswld v. Connecticut, 38 U S. 479, 481 (1965)(a doctor and the
executive director of Planned Parenthood allowed to assert
constitutional rights of nmarried people with whom Planned
Parent hood had a professional relationship because those rights

-22 -



only the rights of third parties being violated by a statute. In

the first, exenplified by Giswld and Ei senstadt, standi ng depends

upon whether the litigant's relationship with third party is such
that "the enjoynent of the right is inextricably bound up with the

activity the litigant wshes to pursue.” Singleton v. Wilff, 428

U S 196, 114 (1976). In the second, standi ng depends on whet her
the third party is able to assert the right before the court on his
own behalf. [|d. at 115-16.

Plaintiffs cite Craig v. Boren, 429 U. S. 190 (1976), in

whi ch the Suprenme Court held that an al cohol vendor had standing to
chal | enge an Gkl ahoma statute prohibiting the sale of 3.2%beer to
mal es under 21 years of age and to femal es under 18 years of age as
a violation of equal protection under the fourteenth anmendnent.

| f the vendor heeded the statute, he would i ncur economc injury,
but if he disobeyed the statute, he would suffer the resulting
sanctions. |d. at 194. The Court found that the vendor could al so
"assert those concomtant rights of third parties that would be
"diluted or adversely affected' should her constitutional chall enge

fail and the statutes remnin in force." |1d. at 195.

would likely be diluted or adversely affected if the challenge
failed); Eisenstadt v. Baird, 405 U. S. 438, 446 (1972)(allow ng a
di stributor of contraceptives to assert the rights of unmarried
di stributees because of the litigation's inpact on their third-
party interests); Pierce v. Society of Sisters, 268 US 51
(1925) (cor porati ons engaged i n conducti ng private schools permtted
to assert constitutional rights of parents to control their
children's educations in challenge to constitutionality of a state
statute inposed crimnal liability on parents who failed to send
their children to public school).
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Plaintiffs enphasize that in the instant case they have
suffered an injury-in-fact, i.e., denial of their right to engage
in interstate commerce because of the threatened enforcenent of
8 107.07(a) agai nst them and because of the threatened enforcenent
of 8§ 107.07(f) against their woul d-be vendor. Mor eover, they
mai ntain that the concomtant rights of wine sellers to engage in
interstate comrerce would be diluted and adversely affected if
Plaintiffs' challenge fails. Therefore, they insist, they have
st andi ng.

Plaintiffs also contend that the commerce clause
violation, which the State has conceded, is not saved by the
twenty-first anendnent, contrary to the State's argunents.
Plaintiffs insist that the State cannot show (1) that the statute
furthers any cognizable state interest, no |less one deserving
deference under the twenty first anmendnent; (2) that the twenty-
first amendnent's inpact on liquor regulation is not to repeal the
commerce clause, but to confer deference if and when a statute
genui nely i nplicates tenperance concerns; and (3) the relief sought
by Plaintiffs would not inpede any interest inplicated by the
twenty-first amendnent. They address each point in turn.

Def endant has argued that 8§ 107.07 is part of a
conprehensive schene to regqulate the manufacture, sale, and
possessi on of al coholic beverages and falls within the core powers

reserved to the State by the twenty-first amendnment. The three-
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tier distribution system according to Defendants, precludes
conpani es from obtaining a nonopoly and domnating all |evels of
the industry. Furthernore, Defendant has contended that
8§ 107.07(a) is an exception to the conprehensive schene w thout
whi ch they could not inport wine for personal consunption.
Plaintiffs claim that Guent hner' s af fidavit IS
insufficient to prove that the statute advances any perm ssible
state interests. They concede that Texas adopted its three-tier
system after the adoption of the twenty-first anendnent with its
mai n obj ectives of protecting consuners from organi zed crinme and
"tied house" arrangenents.!4 They enphasize, however, that
8§ 107.07(a) was not enacted until sixty years later, in 1995
Moreover, the statute does not address the concerns it clains. A
"tied house" arrangenent, comon during Prohibition, involved
manuf acturers who controlled the distribution and sale of their
products in a vertical nonopoly that squelched conpetition,
restrained trade, and subjected retailers to extraordinary
pressures from their controlling manufacturers to increase
al cohol i ¢ beverage consunpti on regardl ess of social cost. H Rep.
No. 1542, 74th Cong., 1st Sess. 3, 5-12 (1935). The three-tier
system cured the problem by putting an independent whol esaler
bet ween the manufacturer and retailer. The statute, on the other

hand, does not serve these public policy interests. Plaintiffs

4 Comments following Tex. Alco. Bev. Code Ann. 8§ 6.03 and
8 102.01.
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seek access to purchase wi ne not available to themlocally because
of the statute's prohibitions. Affidavits from Dr. Dodd and
Vinters Clark and Ballard denonstrate why small W neries
practically cannot conply with the requirenents or obtain shelf
space to sell a few cases of w ne. If successful, Plaintiffs
mai ntain, their suit would enhance conpetition and increase
consuner choice, while the influence of organized crine would be
el i m nat ed by gi ving consuners the unfettered ability to choose the
W nes they wi sh to buy.

Plaintiffs further assert that Defendant has not shown
how the statute keeps dry counties dry or why the statute is
necessary in light of specific crimnal penalties in existence
agai nst such sal es.

Guenthner's claimthat the three-tier system serves to
conbat boot| eggi ng has al so not been proven, Plaintiffs maintain.

Plaintiffs also charge that contrary to Defendant's
argunent, the twenty-first anmendnent does not repeal the comrerce

cl ause. Brown-Foreman, 476 U.S. at 584 ("It is well settled that

the Twenty-first Arendnent did not entirely renove state regul ati on
of alcohol from the reach of the Comerce C ause."). Feder a
Courts examning the issue have consistently insisted that the
State's exercise of reserved powers be genuinely directed to the
goals of tenperance and avoidance of the evils of unregulated

trafficking in liquor, and not to enact |egislation designed to
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pronote a local industry, regulate sales beyond its borders in
other states or discrimnate against non-residents. Bacchus

| nports, 468 U S. at 276; Brown-Forenman, 476 U S. at 585; and

McBeat h, 11 F. 3d at 555. Plaintiffs cite Loretto Wnery, Ltd. v.

Gazzara, 601 F. Supp. 850 (S.D.N. Y. 1985), nodified, 761 F.2d 140
(2d CGr. 1985) (refusing to require wi ne product sold locally to be

derived fromin-state grown grapes), and Pette's Brewing Co. V.

Wi t ehead, 19 F. Supp. 1004 (WD. M. 1998)(rejecting requirenment
of labeling on malt |iquor showing the drink was brewed at a
| ocati on not owned by the |labeler) to rebut the idea that the nere
assertion by the state that a statute serves a core state power
insulates review under a commerce clause challenge. See also
McBeat h, 11 F.3d at 555.

Finally, Plaintiffs enphasize that they seek very limted
relief that would not inpede the state's interests under the
twenty-first anmendnent: they would protect only persons inporting
wi ne for personal consunption, not for resale; they seek no other
changes in the Alcohol Beverage Code relating to the sale or
possessi on of al cohol nor to anything other than w ne.

In a supplenentary brief, Plaintiffs submt a copy of a

Menor andum and Order in a recent case, Russell Bridenbaugh, et al.

v. Frank O Bannon, et al., Cvil Action No, 98-0464 AS, ' fromthe

United States District Court for the Northern District of I|ndiana,

15 This opinion is now avail abl e at 1999 W. 1243170 (N.D. Ind.
Dec. 10, 1999).
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Sout h Bend Division, which Plaintiffs assert "is directly on point

with the issues of this case." I n Bridenbaugh, w ne collectors

chal l enged Indiana statutes that prohibited direct shipnents to
| ndi ana residents fromout-of-state wwne sellers and crimnalized
shi pnents by out-of-state wine sellers to Indiana residents that
did not hold a valid wholesaler permt. The court held that the
statutes violated the commerce cl ause because on their faces they
di scrim nated agai nst out-of-state commerce. Relying on the Fifth
Circuit's reasoning in McBeath, 11 F. 3d 547, the I ndi ana judge al so
rejected I ndiana's argunent that the twenty-first anendnent al |l owed
the state's prohibition.

Def endants have also filed a supplenental brief citing
addi tional cases in support of their previous argunents. Because
the cases speak for thenselves, and because the Court's review
leads it to conclude that Defendants are relying |largely on ol der
cases that fail to reflect the marked evolution of law in this
area, the Court does not sunmmarize them but indicates its own
interpretation and concl usions below after a careful and thorough
exam nation of earlier and current state of the |aw

Because there are no genuine issues of fact here, the
constitutional issues are properly decided as a matter of | aw under
Federal Rule of G vil Procedure 56.

As a threshold matter, the Court agrees with Plaintiffs

for the reasons they have asserted that they have standing to
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challenge § 107.07(a). They have standing to challenge the
statutory provisions restricting their constitutional right under
the commerce clause to order direct shipnments of wine for their
personal consunption from out-of-state wine sellers because they
have an injury in fact, a limtation on access to wine from
interstate comerce, caused by or fairly traceable to the statute
and the practical restrictions inposed by the three-tier
distribution system in Texas established by the Code, that is
likely to be redressed by the relief they seek. Lujan, 504 U S. at
560-61.

As for Plaintiffs' standing to challenge §8 107.07(f) on
behal f of third-party, out-of-state wi ne sellers whose commerci al
interests are affected by not being able to sell wines directly to
consuners in Texas based on the statute and the limtations of
Texas's distribution system but who are not before the Court, the
statutory challenge here reflects that there is a special
relationship between Plaintiffs and out-of-state sellers in that
the latter woul d be adversely affected if Plaintiffs' clains fail.
Furthernore, the interests of Plaintiffs and out-of-state w ne
sellers are inextricably intertwned and to a | arge extent, one and
the same in ternms of effect. Mbreover, practical obstacles exist
in having every out-of-state wine seller who was wlling but is
currently unabl e to make available to and to ship wine to consuners

in Texas to conme to Texas to litigate. Thus the Court finds that
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Plaintiffs have standing to challenge the statute on behal f of
third party out-of-state wi ne sellers.

The Court refers the parties toits brief summary of the
rel ati onship between and two-tiered approach of the Suprene Court
to the commerce cl ause and the twenty-first anmendment in footnote
2 of this nenorandumand order as a starting point. It nowbriefly
summari zes the evolution of the lawduring this century with regard
to constitutionality of liquor regulation by the states.

The eighteenth anendnent ("After one year from the
ratification of this article +the rmanufacture, sal e, or
transportation of intoxicating liquors within, the inportation
thereof into, or the exportation thereof fromthe United States

for beverages purposes is hereby prohibited"), ratified in 1917
and effective a year l|later, gave the federal governnent and the
states concurrent power to enforce the national prohibition on the
manuf acture, sale and transportation of al coholic beverages. U S.
Const. anmend. XVIIl, 8 1. Ratified at the end of 1933, the twenty-
first amendnment repealed Prohibition as well as granted to state
| egi slatures the power to regul ate the inportation, transportation
and distribution of alcoholic beverages for use within their
borders. U.S. Const. anend. XX, 8§ 1, 2.

The Suprene Court initially construed the twenty-first
anendnent very broadly, suggesting that the states had an

unfettered right to regulate transportation or inportation of
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intoxicating liquors for delivery or use within their borders that

was not |imted by the coomerce clause. See, e.qg., State Board of

Equali zation v. Young's Narjet Co., 299 U S. 59 (1936)(twenty-first

anendnent bars application of commerce clause to discrimnatory tax

on inported beer); Joseph S. Finch & Co. v. MKittick, 305 U S

395, 398 (1939)(commerce clause does not limt state's right to

regul ate inportation of alcoholic beverages); Ziffrin, Inc. v.

Reeves, 308 U. S. 132, 134, 138-39 (1939)(decl aring conprehensive
Kentucky statute regulating |iquor transportation and distribution
valid and stating that "[w]ithout doubt a state may absolutely
prohibit the manufacture of intoxicants, their transportation,
sale, or the use to which they are put").

As the decades passed, however, the Suprene Court
increasingly narrowed the states' broad powers to regulate the
inmportation of liquor and recognized that the twenty-first
amendnent did not repeal the comerce clause,® an idea that the

Suprene Court has subsequently characterized variously as "an

16 The Suprene Court has al so made clear that the twenty-first
anendnent does not di mnish the power of the suprenmacy cl ause and
that the states may not ignore their obligations under other
Constitutional provisions, including the first and fourteenth
amendnents. California v. LaRue, 409 U S. 109, 120 (1972)(Stewart
J. concurring)("This is not to say that the Twenty-first Amendnent
enpowers a State to act with total irrationality or invidious
discrimnation in controlling the distribution and di spensation of
liquor within its borders. And it nost assuredly is not to say
that the Twenty-first Anmendnment necessarily overrides in its
allotted area any other rel evant provision of the Constitution.");
44 Liquormart, Inc. v. Rhode Island, 517 U S. 484, 515 (1996) (and
cases cited therein).
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absurd oversinplification," "patently bizarre,” and "denonstrably

i ncorrect." See, e.qg., Hostetter v. Idlewild Bon Vovage Liquor
Corp., 377 U S 324, 331-32 (1964)(federal governnent retains

authority under the conmerce clause to regulate even interstate

comerce in liquor); MBeath, 11 F.3d at 555. See generally Susan

E. Brownlee, Econonmc Protection for Retail Liquor Dealers:

Residency Requirenents and the Twenty-First Anendnent, 1990

Col unmbi a Busi ness L. Rev. 317 (1990); Sidney J. Spaeth, The Twenty-

First Anendnent and State Control Over |Intoxicating Liqguor:

Accommpdati ng the Federal Interest, 79 California L. Rev. 161 (Jan.

1991); Susan M Johnson, FromBacchus to Qur House: Taxation of the

O egon Wne Industry under Current Twenty-First Anmendnent and

Commerce O ause Jurisprudence, 73 O. L. Rev. 711 (1994); and Vijay

Shanker, Note, Alcohol Direct Shipnment Laws, The Conmmerce d ause,

and the Twenty-First Anendnent, 85 Va. L. Rev. 353 (March 1999).

In Hostetter v. Idlewild,?' the Suprene Court observed, "Like other

provi sions of the Constitution, each nust be considered in |ight of
the other and in the context of the interests at stake in any
concrete case." 377 U S. at 332.

In restricting the scope of power provided to the states

by the twenty-first anmendnent, even under the traditional "core"

7 I'n Hostetter, the Court held that the commerce clause
precl uded the New York Liquor Authority from prohibiting sales of
wine and liquor to departing travelers for delivery at their
foreign destinations because the twenty-first anendnment enpowered
the state to regulate inportation of intoxicants only for use,
di stribution or consunption within its own borders.
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powers of transporting and inporting for use within a state's
borders expressly stated in the twenty-first amendnent, the Suprene
Court increasingly considered the relationship between and effect
on each other of federal and state interests. See, e.q.,

California Retail Liqguor Dealers Ass'n v. Mdcal Alum num 1Inc.

445 U.S. 97 (1980)(California statutory w ne-pricing schene not
shielded by the twenty-first anmendnent from Sherman Act
proscriptions agai nst such anticonpetitive pricing arrangenents);

Department of Revenue v. Janes B. Distilling Co., 377 U S. 341

(1964) (expressly rejecting idea that the twenty-first anmendnent
overrode the inport-export clause). "Stress[ing] that inportant
federal interests in |liquor matters survived the ratification of
the Twenty-first Amendnent,"?!® the Suprene Court stated in M dcal
Al um num

[T]here is no bright |ine between federal and
state powers over |iquor. The Twenty-first
Amendnent grants States virtually conplete
control over whether to permt inportation or
sale of liquor and howto structure the |iquor
di stribution system Al though States retain
substantial discretion to establish other
[iquor regulations, those controls may be
subject to the federal comrerce power in
appropriate situations. The conpeting state
and federal interests can be reconciled only
after careful scrutiny of those concerns in a
"concrete case."

Mdcal Alum num 445 U. S. at 108, 110, citing Hostetter .

18 As exanples, the Suprene Court pointed out that a state
cannot tax inported liquor in violation of the export-inport
cl ause, insulate the liquor industry from requirenents of equa
protection or due process under the fourteenth anmendnent.
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ldlew I d, 377 U S. at 332. | ndeed, the Suprene Court observed
"'*Both the Twenty-first Arendnent and the Comrerce Cl ause are parts
of the sane Constitution. Li ke other provisions of the
Constitution, each nust be considered in |ight of the other and in
the context of the issues and interests at stake in any concrete

case."'" Ild. at 109, vciting Hostetter, 377 U S at 332.

Characterizing the new approach as a "pragmatic effort to harnoni ze
state and federal powers," 445 U S. at 109, the Court observed,
"The federal interest in enforcing the national policy in favor of
conpetition is both famliar and substantial.” 1d. at 110.

In Capital Cities Cable, Inc. v. Crisp, 467 U S. 691

(1984) (holding that an Oklahoma ban against carrying W ne
coomercials on cable television was preenpted by Federa
Communi cations Conm ssion regulations requiring that television
signals from out of state be transmtted w thout alteration;
statute is not saved from preenption by twenty-first anmendnent
because Ckl ahoma's prohibitionis in conflict wwth federal |aw and
the state's power to regulate Iiquor was not directly inplicated),
the Suprenme Court established a balancing test for cases wth
conflicts between state and federal |law the court is to determ ne
"whether the interests inplicated by a state regulation are so
closely related to the powers reserved by the Twenty-first
Amendnent that the state regulation may prevail, notw thstandi ng

that its requirenents directly conflict with express federal
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policies.” 1d. at 714. \Were state and federal |aw conflict and
the state's "central power" under the twenty-first amendnent to
regul ate tinme, place and manner of liquor inportation and sale is
not involved, the balance tips in favor of federal |aw and the
state law is barred by the Supremacy cl ause. Id. at 716. The
Suprenme court struck down the state-law pricing schene in
California because the state's professed interest in pronoting
t enperance was "not substantial." 1d. at 714.

Just as the Suprenme Court has altered its original view
that the twenty-first anmendnent in essence repealed the comrerce
cl ause where |iquor regul ation was concerned, it has al so nodified
its concept of the state's core powers under the twenty-first
anendnent in the face of economc protection statutes and
regul ati ons. Initially it showed deference to the anmendnment's
express grant of virtually conplete control to the states over
inportation and sale of Iliquor and structuring of a |liquor

distribution systemwthin their own borders. Medical Al um num

445 U. S. at 110, citing Hostetter, 377 U.S. at 332. In applying

the two-tier balancing test to challenged liquor statutes to
determne first whether they discrimnate against out-of state
interests and, if so, whether they are "saved" by the twenty-first
anendnent, the <courts have increasingly enphasized federal
interests and nore carefully scrutinized the actual purpose behind

the state's | aw. Bacchus, 486 U.S. at 275.
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In a significant case, Bacchus Inports, Ltd. v. D as, 468
US 263 (1984), the Suprene Court dealt with a constitutiona
challenge to a Hawaiian |aw exenpting sone |ocally produced
al cohol i ¢ beverages (okol ehao and pi neappl e wi ne) froma 20%exci se
tax on whol esal e |iquor sales in order to encourage devel opnent of
the Hawaiian |iquor industry. Noting that "[a] cardinal rule of
Comrerce Cl ause jurisprudence is that '[n]o State, consistent with
the Commerce Cl ause, may 'inpose a tax which discrimnates agai nst
interstate coomerce . . . by providing a direct advantage to | ocal

busi ness, the Suprene Court concluded that the Hawaiian |aw
violated the commerce clause because it constituted economc
protectionismof | ocal al cohol industries by discrimnating agai nst
out-of-state industries, as was apparent in both the | egislature's
discrimnatory purpose and the law s effect. 1d. at 268, quoting

Boston Stock Exchange v. State Tax Commin, 429 U S. 318, 329

(1977), and 272-73. In accordance with the two-tiered analysis
di scussed in footnote 2, the Court then asked whether the twenty-
first anendnment coul d save the law. QObserving that the |l egislative
hi story and scope of the twenty-first anmendnent are obscure, the
Suprene Court asserted that

one thing is certain: The central purpose of
[the twenty-first anmendnment] was not to
enpower States to favor | ocal [ i quor
i ndustries by erecting barriers of
conpetition. It is also beyond doubt that the
Commerce Cl ause itself furthers strong federal
i nterests in preventing econom c
Bal kani zati on. : : : State laws that
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constitute nmere economc protectionism are

therefore are not entitled to the sane

deference as laws enacted to conbat the

perceived evils of wunrestricted traffic in

[iquor [citations omtted].
468 U. S. at 276. The Suprene Court concluded that the Hawaiian | aw
was not intended to pronpte tenperance, but only "nere economc
protectionisnt that does not fall within the anbit of the state's
powers under the twenty-first anmendnent. | d. "Consequent |y,
because the tax violates a central tenet of the Comerce C ause but
is not supported by any clear concern of the Twenty-first
Amendnent, we reject the Stat's . . . claim based on the
Amendnent . " 1d.

Several |ower court cases, one fromthe Fifth Grcuit,
have extended the reasoning of Bacchus. The Court discusses them

chronol ogically since they build on each other.

In Loretto Wnery v. Gazzara, 601 F. Supp. 850, 861

(S-D.N.Y.), aff'd and nodified as to renmedy sub nom Loretto Wnery

v. Duffy, 761 F.2d 140 (2d Cir. 1985), Judge Brieant exam ned the
New York Alcoholic Beverage Control Law ("the ABC law') that
permtted that the sale of a "wine product,” defined as "a beverage
containing inter alia, 'w ne produced exclusively fromgrapes grown
in New York State and containing not nore that six percentum|[sic]
al cohol by wvolunme,'™ in retail grocery stores pursuant to a
license, a practice not previously allowed. 601 F. Supp. at 852.

The statute thus Il eft the earlier ban agai nst sal e of wi ne products
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inretail grocery stores in effect as to products made wholly or in
part fromgrapes grown outside of New York State. Loretto Wnery,
a California corporation with its principal place of business in
that state, made wi ne and wi ne products, including its "California
Special Wne Cooler" containing six percent alcohol and sold in
forty sates, from California grapes and challenged the
constitutionality of the ABC I|aw. Judge Charles Brieant
categorized the case not as one in which the state enacted a | aw
that regul ated evenhandedly to pronote a legitinmate | ocal concern
with a nerely incidental effect on interstate comerce, but rather
as one that discrimnates against out-of-state products solely
because of their origin, a protectionist nmeasure warranting a per
se rule of invalidity under the conmerce clause. Id. at 857.
(bserving that the ABC |law would be unconstitutional because
discrimnatory in both its purpose to pronote the sale of New York
|abelled wines and its effect of placing out-of-state grape
producers at a significant conpetitive di sadvantage, id. at 857-58,
Judge Brieant observed the new enphasis on bal ancing federal and
state interests when the power of the state under the twenty-first

anendnent was inplicated as a "pragnatic effort to harnoni ze state

and federal powers,"' sunmmarized by this Court supra, and

19 As expressed by Judge Brieant, 601 F. Supp. at 860,

However, with the flow of history, just as the
beer of yesteryear has lost its strength and
flavor, the broad |anguage of both Young's
Market and Ziffrin, Inc. has been diluted in
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determ ned that the federal interest in free trade across state
lines had to be bal anced against the state interest in pronoting
t enper ance. Id. at 860-61. He specifically proclained, "Only
those state restrictions which directly pronote tenperance nay now
be said to be perm ssible under Section 2 of the Twenty-first
Amendnent." 1d. at 861. Rel yi ng on Bacchus' reasoning in its
determnation that the Hawaiian tax enption |law fostered |oca

i ndustry by encouragi ng i ncreased consunption of |ocal beverages,

Judge Brieant concluded that the ABC | aw wi deni ng the market for
W ne products beyond package stores to local grocery stores
di scrim nated against interstate comerce in out-of-state grapes.

Id. at 861-62. Furthernore, regarding the state's claimthat the
purpose of the ABC law was to conduct a |limted experinent by
selling a wine product in a different type of retail outlet, a
decisionwthinthe state's regulatory twenty-first anendnment power
or that only wi ne products with al coholic content not in excess of
6%t o pronote tenperance should be sold in groceries, Judge Brieant
observed that the cl ai med tenperance-rel ated goal was insufficient

to validate the law and that the experinment bore no | ogical

subsequent decisions by the Court. Mor e
recent cases have denonstrat ed an
unwi | | i ngness on the part of the Suprene Court
to allow a state legislature to conduct a
trade war against another state, contrary to
t he principles underlying the comrerce cl ause,
sinply because the product discrimnated
against is an alcoholic beverage subject to
regul ati on under the Twenty-first Amendnent.
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relationship to the place where the grapes were grown to nmake the
W ne product. Instead, the real reason was to aid |ocal industry.
Id. at 862. He declared the | aw unconstitutional in light of the
overriding federal interest in free trade anong the several states.
id. at 863.

In Quality Brands v. Barry, 715 F. Supp. 1138 (D.D.C

1989), aff'd, 901 F.2d 1130 (D.C. G r. 1990), the district court of
the District of Colunmbia found that a |aw banning the sale of
liquor that was stored outside the District of Colunbia violated
the comrerce clause and was not saved by the twenty-first
anendnent, which "was designed only to allow the States to
| egi sl ate against the evils of alcohol rather than to reward its
purveyors. . . . [T]he powers reserved to the States by the
Amendnent nust be exercised with tenperance as their goal." |d. at
1140. Thus restricting the scope of the twenty-first amendnent's
savi ng power to statutes pronoting tenperance, and observing that
"residents of the District can drink as nuch as they want to so
long as they drink liquor stored inside the District," the court
rejected the statute and the purposes behind it offered by the
District of Colonbia, including taxation, as not directly rel ated
to this goal. [d. at 142-43.

In McBeath, 11 F. 3d 547, 553 (Texas statute requiring at
| east 51% Texas ownership of corporation to obtain alcoholic

beverage permt subjected to strict scrutiny and determned to
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constitute "inpenetrable barrier to entering Texas |iquor industry
on substantially equal ternms as Texans enjoy"), the Fifth Crcuit
i n an opi ni on authored by Judge Edith Jones, ?° relying on the cases
di scussed above, concluded that the residency requirenents inposed
a burden on the state to justify the violation of the comrerce
clause in discrimnating agai nst nonresidents, which the state was
unabl e to satisfy. Judge Jones wote,

Def endant s’ pur port ed justification are
unpersuasive and insufficient to defend the
State's arbitrary treatnent of non-Texans.
The State contends first that its distribution
systemwas established "to protect the health,
safety, welfare, norals and tenperance of its
citizens. Tex. Alco. Bev. Code Ann. § 1.03
(West 1978) (articulating these as policy
goals wunderlying the Texas Liquor Control
Act) . Such boilerplate enabling |anguage
hardly explains the State's particul ar
restrictions on out-of-state ownership of
various |iquor |icenses.

ld. at 554. The State has offered the sane explanation in the
instant case.? The Fifth Crcuit further pointed out that the
State nmust prove that the statute's | ocal benefits nust justify the

commerce clause violation and that neutral alternatives are

20 Because of the death of Judge WIlians, the case was deci ded
by a quorum pursuant to 28 U S. C 8§ 46(d), with the other
partici pant being Judge Reynal do G Garza.

2l The State in MBeath also put forth as practical
justifications for its residency requirenent that it could not
performthe i ntense screening of a permt applicant's reputationin
the comunity and t horough busi ness and fi nancial investigation on
an out-of-state applicant. The Fifth Crcuit rejected the argunent
and suggested nunerous neutral alternatives that were |ess
burdensone that a flat residency proscription. 1d. at 554.
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unavailable to protect the state's interests, neither of which it

did in MBeath. | d. Judge Jones renmarked, "So long as an

applicant neets the necessary qualifications and conports hinself
according to the governing standards, the State would be
hardpressed to offer a justification substantial enough to
aut horize a wall prohibiting equal conpetition of non-Texans in the

retail liquor business.” 1d. Mreover, relying on Mdcal Al um num

and Bacchus, Judge Jones enphasi zed that a state's unique power to
structure its liquor distribution systemis no |onger viewed as
"absolute and nust coexist wth Congress' power to regulate
comrerce. " Id. at 555, She concluded that the twenty-first
amendnent did not save laws that constitute "nere economc
protectionism"” such as the one at issue "shielding the State's
operators fromthe rigors of outside conpetition” in violation of
the "principle of nondiscrimnation animati ng the Comerce C ause. "

ld. See also Bridenbaugh v. O Bannon, No. 3: 98CVOM64AS, 1999 W

1243170, *2 (N.D. Ind. Dec. 10, 1999)(relying on MBeath, Quality

Brands, and Loretto).

In light of the evolution of relevant |aw discussed
above, the Court finds that Texas Alcohol Beverage Code Ann.
8§ 107.07(a) and (f) facially discrimnates against out-of-state
vintners and w ne shippers, especially small ones, prohibiting
direct shipnents to consuners and in requiring themto attenpt to

go through Texas retailers to ship wines to in-state consuners,
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t her eby benefiting Texas whol esal ers and retail ers by neans of such
econom c protectionism negatively inpacting Texas consuners
because of nore limted wine selection and higher prices, and
i npeding interstate commerce in violation of the conmerce cl ause.
Because the Court finds from the statute's effect that
Texas' purpose in 8 107.07 is protection of in-state |iquor
whol esalers and retailers at the expense of out-of-state w ne
sellers, the nore fl exible Pike approach? i s not applicabl e and the
Court applies the stricter rule of invalidity. Bacchus, 468 U. S.

at 270, citing Mnnesota v. Cover Leaf Creanery Co., 449 U. S. 456,

471 & n.15 (1981).

Wiile a statute directly regulating or discrimnating
against interstate commerce can still survive a commerce cl ause
challenge if the state proves the existence of a legitimte | ocal
pur pose that cannot be adequately served by reasonable
nondi scrimnatory alternatives, the state of Texas has not done so
here. The Court agrees with Plaintiffs that for established | ocal
interests, traditionally including (1) collection of taxes
otherwise avoided by the circunvention of the three-tier

distribution system (2) prohibiting delivery of alcoholic

22 Under that test, in considering the practical effect and
rel ati ve burden on interstate comerce, the court | ooks to whether
legitimate state objectives are credi bly advances, whether thereis
patent discrimnation against interstate trade, and whether the
effect on interstate commerce is direct or incidental. Bacchus,
468 U.S. at 270, citing Philadel phia v. New Jersey, 437 U S. at
624.
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beverages to dry areas, and (3) prohibiting delivery of alcoholic
beverages to mnors, there are reasonable, nondiscrimnatory
alternatives, including nore narrowy drawn statutes, to the
di sputed statute's over-inclusive total ban on direct shipping by
out-of-state wne sellers to consuners for their persona
consunption. Indeed Plaintiffs have specifically pointed to Tex.
Alco. Bev. Code Ann. 8 106.03 (Cass A msdeneanor to sell
al coholic beverages to a mnor); 8 106.06 (Class B m sdeneanor to
make al cohol i c beverages available to a mnor); 8 107.03 (prohibits
any carrier fromtransporting and delivering |liquor to a person in
adry area); 8 101.31 (prohibits al coholic beverage transportation,
delivery or possession with intent to sell wthin any dry area).
Furthernore, Dbecause of the availability of neutral, |ess
burdensone alternatives to the proscription challenged by
Plaintiffs, the Court agrees with the Fifth Crcuit in MBeath that
the State's reliance on the boil erplate police power to protect the
health, safety, welfare, norals and tenperance of its citizens is
insufficient to justify the direct shipnment ban.

Because the Court concludes that there is a unjustified,
per se commerce clause violation here, the Court exam nes whet her
the twenty-first anmendnent saves the Texas statute.

The Court finds that there is no tenperance goal served
by the statute since Texas residents can becone as drunk on | ocal

W nes or on wi nes of |large out-of-state suppliers able to pass into
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the state through its distribution system and available in
unrestricted quantities, as those that, because of their sellers
size or Texas wholesalers or retailers' constraints, are in

practi cal ef f ect kept out of state by the statute.

Accordi ngly, for reasons explai ned above, the Court

ORDERS that Plaintiffs' nmotion for summary judgnment is
GRANTED and Defendant's cross notion for summary judgnent is
DENI ED. The Court furthernore

ORDERS Pl aintiffs to submt to the Court within fourteen
days of receipt of this order a proposed final judgnent
enconpassing the declaratory and injunctive relief they seek.
Def endant may file any objections within five days of being served
with a copy. The Court will then issue a final judgment.

SIGNED at Houston, Texas, this _ day of February,

2000.

VELI NDA HARMON
UNI TED STATES DI STRI CT JUDGE
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