UNITED STATES DISTRICT COURT
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SOUTHERN DISTRICT OF TEXAS Michae! No Milbe cl
HOUSTON DIVISION

____________________________________ X

IN RE ENRON CORPORATION Consolidated Civil Action

SECURITIES LITIGATION : No. H-01-3624

____________________________________ X

This Document Relates To:

MARK NEWBY, et al., individually and
on behalf of all others similarly situated,

Plaintiffs,

V.

ENRON CORPORATION, et al.,

Defendants.

MEMORANDUM OF INVESTMENT BANK AND LAW FIRM
DEFENDANTS IN OPPOSITION TO LEAD PLAINTIFF'S
MOTION FOR PRODUCTION OF ENRON DOCUMENTS

Defendants Merrill Lynch & Co., Inc., Credit Suisse First Boston Corporation, Barclays
PLC, Bank of America Corp., Canadian Imperial Bank of Commerce, Citigroup, Inc., Lehman
Brothers Holdings, Inc., J.P. Morgan Chase & Co., Deutsche Bank AG, Vinson & Elkins L.L.P.
and Kirkland & Ellis respectfully submit this memorandum in opposition to the Motion of The
Regents of the University of California for a Limited Production of Enron Documents. Lead
Plaintiff's request for discovery is in direct conflict with the stay of discovery imposed by the
Private Securities Litigation Reform Act (“PSLRA”) and should be denied pending resolution of

defendants' motions to dismiss.
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PRELIMINARY STATEMENT

Acknowledging the mandatory stay of discovery but making no effort to satisfy any
grounds for lifting that stay, Lead Plaintiff now seeks permission to commence discovery of
what is undoubtedly an enormous volume of documents — i.e., all documents produced by Enron
Corp. to any federal governmental body and transcripts of any witness interviews or depositions
conducted by any such governmental body or by the attorneys representing the Special
Investigative Committee of the Enron board of directors.

Lead Plaintiff may eventually become entitled to obtain these documents. However, until
resolution of the defendants' motions to dismiss, Lead Plaintiff's request is premature and
impermissible. The dictate of the PSLRA is clear: "all discovery and other proceedings shall be
stayed during the pendency of any motion to dismiss." 15 U.S.C. § 78u-4(b)(3)(B) (emphasis
added). The PSLRA does not permit discovery prior to resolution of motions to dismiss unless
the plaintiff demonstrates that it seeks "particularized discovery" that is "necessary" either (1) "to
preserve evidence" or (2) "to prevent undue prejudice” to the plaintiff. /d Lead Plaintiff has not
attempted to satisfy either of these exceptions and could not do so even if it had tried.

Lead Plaintiff bases its motion on the fact that this Court has previously permitted
plaintiffs' counsel to obtain copies of ERISA-related documents produced by Enron in the Tittle
case. See Scheduling Order, dated February 27, 2002. In essence, Lead Plaintiff's argument is
"you've given us an inch, now give us a mile." Even if this were otherwise a valid justification,
the circumstances of the prior document production were completely different. The ERISA-
related documents did not relate directly to the securities fraud claims asserted in the Newby
action and, in any event, were being made available to the Tittle plaintiffs, who constitute a

substantial portion of the putative class in the Newby case. Thus, it made little sense to attempt



to prohibit the Newby plaintiffs from obtaining copies of those ERISA-related documents, since a
subgroup of the Newby class would already have the documents.

Lead Plaintiff's present request, however, goes far beyond what this Court previously
permitted. Lead Plaintiff now seeks to obtain production of a vast quantity of documents that are
not available to them outside of "discovery in the securities case," Scheduling Order at 4, and
that they obviously hope to use to support the securities fraud claims asserted in this action.

Simply put, Lead Plaintiff's motion is contrary to both the language and purpose of the
PSLRA. Accordingly, Lead Plaintiff's motion should be denied.

ARGUMENT

L.

THE PSLRA DISCOVERY STAY APPLIES AND PREVENTS
PLAINTIFFS FROM COMMENCING DISCOVERY

As this Court is aware, the PSLRA was enacted in response to "significant evidence of
abuse in private securities lawsuits." In re Rational Software Sec. Litig., 28 F. Supp. 2d 562, 565
(N.D. Cal. 1998) (quoting H.R. Conf. Rep. 104-369 (Nov. 28, 1995)).

As part of the reforms enacted in the PSLRA, Congress included a mandatory stay of

discovery upon the filing of a motion to dismiss.! The PSLRA provides:

"In any private action arising under this title, all discovery and other proceedings
shall be stayed during the pendency of any motion to dismiss, unless the court
finds upon the motion of any party that particularized discovery is necessary to
preserve evidence or to prevent undue prejudice to that party."

15 U.S.C. § 78u-4(b)(3)(B).

1 Indeed, the discovery stay applies upon the defendant's indication of its intent to file a motion
to dismiss. See, e.g., In re Carnegie Int'l Corp. Sec. Litig., 107 F. Supp. 2d 676, 683 (D. Md.
2000) (citing cases).



Courts have noted that discovery "must" be stayed, unless the "exceptional circumstances"
provided in the statute exist. See, e.g., SG Cowen Sec. Corp. v. United States Dist. Ct., 189 F.3d
909, 911-12 (9th Cir. 1999) (quoting H.R. Conf. Rep. No. 104-369, at 32 (1995), reprinted in
1995 U.S.C.C.AN. 731, 736). The "plain intent of Congress was to preclude intrusive and
burdensome discovery in securities fraud actions until the plaintiffs have stated a viable claim,"
and unless such exceptional circumstances exist, the discovery stay should remain in effect
"unless and until the Court determines that the plaintiffs have alleged facts sufficient to state a
cause of action for securities fraud." Rational Sofitware, 28 F. Supp. 2d at 566.

Because the PSLRA provides for a stay of "all discovery," the mandatory stay applies
even though Lead Plaintiff seeks the discovery from Enron rather than any of the named
defendants. Indeed, "the PSLRA does not distinguish between discovery of non-parties and
parties." Faulkner v. Verizon Communications, Inc., 156 F. Supp. 2d 384, 404 (S.D.N.Y. 2001)
(citing Carnegie, 107 F. Supp. 2d at 679; Powers v. Eichen, 961 F. Supp. 233, 235 (S.D. Cal.
1997)).2 Moreover, "Congress' manifest intent was to protect all potential targets of securities
actions from abusive litigation practices"; this includes "not just named defendants in securities
actions, but potential defendants (or third party defendants) as well." Carnegie, 107 F. Supp. 2d

at 679-80.

2 Faulkner presents facts similar to those present here. In Faulkner, the plaintiffs served a
subpoena on counsel for the plaintiff in a related action against the same defendant, seeking
all documents that were produced by the defendant in that related action, as well as all
deposition and hearing transcripts from the related action. 156 F. Supp. 2d at 401. The court
denied the plaintiff's motion to lift the PSLRA stay of discovery, finding that the stay applied
as soon as the defendant indicated its intent to file a motion to dismiss, that the stay applied
to discovery sought from a non-party, that the discovery sought by the plaintiffs was not
"particularized," and that it was an insufficient ground for lifting the stay that the plaintiffs

[Footnote continued on next page]



Accordingly, because the plain language of the PSLRA requires that discovery remain
stayed until resolution of defendants' motions to dismiss, Lead Plaintiff's motion should be
denied.

II.

NONE OF THE EXTRAORDINARY CIRCUMSTANCES THAT MIGHT
PERMIT LIFTING THE DISCOVERY STAY ARE PRESENT HERE

As noted above, Lead Plaintiff does not even attempt to demonstrate that one of the
exceptions to the PSLRA discovery stay applies. Even if Lead Plaintiff had made such an
attempt, it could not have succeeded.

First: Lead Plaintiff has not requested "particularized discovery,” but rather "all
documents and materials Enron produced in connection with any inquiry or investigation into the
Company's business affairs." Plaintiffs do not seek particular documents, or even documents on
a particular topic, but are requesting all documents previously produced in the course of the
numerous and extensive federal investigations regarding Enron, obviously an enormous number
of documents. When faced with similar broad-brush discovery requests, courts have routinely
held that the requested discovery was not "particularized," as the PSLRA requires. See, e.g,
Faulkner, 156 F. Supp. 2d at 405 (plaintiffs' request for "all documents, testimony and transcripts
that have been previously produced" was not "particularized"); Carnegie, 107 F. Supp. 2d at 684
(discovery request covering "virtually every piece of paper and every piece of information"
relating to multiple individuals and entities was not "particularized"); Mishkin v. Ageloff, 220

B.R. 784, 793 (S.D.N.Y. 1998) (discovery request for all documents and testimony from

[Footnote continued from previous page]
sought discovery "for the sole purpose of uncovering facts to support the fraud allegations in

the Complaint." Id. at 401-06.



defendants, defendants' customers and third parties was held to be "an open-ended, boundless
universe of discovery" and thus not "particularized"). Thus, as plaintiffs' request is not
particularized, it must be denied.

Second: Lead Plaintiff could not possibly demonstrate that the requested discovery is
necessary to "preserve evidence." This exception requires that plaintiffs demonstrate a
"particular threat that evidence would be lost or destroyed if they are not permitted to engage in
discovery now." In re CFS-Related Sec. Fraud Litig., 179 F. Supp. 2d 1260, 1264-65 (N.D.
Okla. 2001).3 Here, Lead Plaintiff moves for the production of all materials already produced to
governmental entities in connection with their investigations of Enron. Lead Plaintiff does not,
and cannot, demonstrate that there is a need to preserve evidence at this time, particularly in light
of the fact that several governmental entities have possession of precisely the documents to
which Lead Plaintiff seeks access. Thus, "[blecause the plaintiffs have not alleged that the stay
should be lifted to preserve evidence, the only issue before this court is whether particularized
discovery is necessary to prevent undue prejudice." Faulkner, 156 F. Supp. 2d at 402.

Third: Plaintiffs have no argument that the requested discovery is necessary to "prevent
undue prejudice." "Undue prejudice” has been construed to mean "improper or unfair treatment
rising to a level somewhat less than irreparable harm." Faulkner, 156 F. Supp. 2d at 402.
Clearly, "undue prejudice" does not exist where the plaintiffs seek to lift the stay for the sole

purpose of gaining access to facts to bolster their fraud complaint. See, e.g., SG Cowen, 189

3 An oft-cited example of when particularized discovery might be necessary to preserve
evidence or prevent undue prejudice is "the terminal illness of an important witness [that]
might require the deposition of the witness prior to ruling on the motion to dismiss." SG
Cowen, 189 F.3d at 912 (quoting H.R. Conf. Rep. No. 104-369, reprinted in 1995
U.S.C.C.AN. 731, 736).



F.3d at 912 ("as a matter of law, failure to muster facts sufficient to meet the Act's pleading
requirements cannot constitute the requisite 'undue prejudice’ . . . justifying a lift of the discovery
stay"); Faulkner, 156 F. Supp. 2d at 401. Lead Plaintiff offers no other explanation for
requesting discovery now, and thus the motion should be denied.
I11.
LEAD PLAINTIFF CANNOT CIRCUMVENT THE DISCOVERY STAY

MERELY BECAUSE THE REQUESTED DOCUMENTS HAVE
ALREADY BEEN PRODUCED TO GOVERNMENTAL BODIES

The sole justification offered by Lead Plaintiff for lifting the PSLRA discovery stay is
that this Court permitted the Newby plaintiffs to obtain copies of the ERISA-related documents
produced by Enron in the Tittle action. Because the PSLRA only permits the stay to be lifted in
two narrowly defined circumstances, this is an inadequate basis to permit discovery to
commence.

Moreover, the discovery currently requested by Lead Plaintiff is completely unlike the
documents previously ordered produced to the Newby plaintiffs. The February 27 Scheduling
Order ordered the production of ERISA-related documents, not securities fraud-related
documents, that were being produced in the Tittle action. The ERISA claims are separate and
distinct from the securities fraud claims asserted in the Newby case. Moreover, this Court
recognized that "the Tittle plaintiffs are included within the putative class of the Newby case,"
Scheduling Order at 4, and, therefore, once the Tittle plaintiffs had the documents, the Newby
plaintiffs would, too. By ordering that the documents be "made available" to the Newby
plaintiffs as well as the Tittle plaintiffs, this Court merely recognized the practical effect of
permitting discovery in the ERISA action — i.e., that documents would "become available for

review by means other than discovery in the securities action." But this Court did not expressly



— and arguably did not need to — "lift" the PSLRA automatic stay; rather, the Court held that the
PSLRA stay simply did not apply in those circumstances.

Now, however, Lead Plaintiff expressly seeks to lift the PSLRA automatic stay to take
discovery in the securities fraud action. This is precisely what the PSLRA prohibits. Unlike the
ERISA-related documents that would be in the hands of a subgroup of the Newby class, the
documents now requested by Lead Plaintiff are not available to the Newby plaintiffs "by means
other than discovery in the securities action."4

Accordingly, Lead Plaintiff's motion should be denied.

CONCLUSION

For the foregoing reasons, this Court should deny Lead Plaintiff's motion for discovery

from Enron unless and until this Court sustains Lead Plaintiff's Consolidated Complaint.

Dated: June 17,2002

4 Moreover, this motion appears to be just the first step by Lead Plaintiff down the slippery
slope toward more discovery in this action prior to the motions to dismiss being decided.
Just last week, Lead Plaintiff returned to the Bankruptcy Court in New York seeking relief
from the automatic bankruptcy stay so that Lead Plaintiff could ask this Court for permission
to obtain documents produced by Enron and to attend depositions of Enron's employees in a
litigation between J.P. Morgan Chase & Co. and certain sureties. A true and correct copy of
Lead Plaintiff's motion in the Bankruptcy Court is attached hereto as Exhibit A.



Respectfully submitted,
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