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IN THE UNITED STATES DISTRICT COURT U 6 2002
FOR THE SOUTHERN DISTRICT OF TEXAS Michag) §, Miby, '
HOUSTON DIVISION Ol
In re ENRON CORPORATION SECURITIES
LITIGATION
This Document Relates to:
MARK NEWBY, et al.,
Individually and on Behalf of
Himself and a Class of Persons
Similarly Situated, et al., CIVIL ACTIONS NO. H0-13624
(Consolidated)
Plaintiffs,
VS.
ENRON CORP,, et al.,
Defendants.

MOTION OF SECURITIES AND EXCHANGE COMMISSION
FOR LEAVE, AS AMICUS CURIAE, TO SUBMIT BRIEFS PERTINENT TO
CERTAIN LEGAL ISSUES RAISED BY MOTIONS TO DISMISS

The Securities and Exchange Commission, the agency principally responsible for the
administration and enforcement of the federal securities laws, seeks leave of this Court, as
amicus curiae, to submit briefs filed by the United States or by the Commission in prior cases
that address two legal issues raised in the motions to dismiss the complaint in this private action.

Private actions under the federal securities laws serve an important role, because they
provide compensation to investors harmed by securities law violations and because, as the
Supreme Court has recognized repeatedly, they “provide ‘a most effective weapon in the

enforcement’ of the securities laws and are ‘a necessary supplement to Commission action’

(Bateman Eichler, Hill Richards, Inc. v. Bemer, 472 U.S. 299, 310 (1985), quoting J.1.. Case Co.
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v. Borak, 377 U.S. 426, 432 (1964)).

The Commission is seeking leave as amicus curiae to submit these prior briefs solely
because of the importance of these legal issues involving the interpretation of the federal
securities laws. The Commission takes no position on whether the motions to dismiss should be
granted or denied or on whether the complaint satisfies the pleading requirements of Rule 9(b) of
the Federal Rules of Civil Procedure or the Private Securities Litigation Reform Act, 15 U.S.C.
78u-4(b)(2). The Commission also takes no position on the facts of this case or on the
application of the legal principles to those facts. '

The two issues addressed in the prior briefs concern the interpretation of Central Bank of

Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164 (1994), in which the

Supreme Court held that there is no aiding and abetting liability in private actions under Section
10(b) of the Securities Exchange Act of 1934, 15 U.S.C. 78j(b). > In so holding, however, the
Court noted that "any person or entity, including a lawyer, accountant or bank, who employs a
manipulative device or makes a material misstatement (or omission) on which a purchaser or
seller of securities relies may be liable as a primary violator under 10b-5 [Commission Rule 10b-
5 under the Securities Exchange Act, 17 C.F.R. 240.10b-5], assuming all of the requirements for

primary liability under Rule 10b-5 are met.” 511 U.S. at 191 (citations omitted). The issues

As has been widely reported, the Commission is conducting its own investigation
of the Enron matter.

In contrast to private actions, law enforcement actions brought by the
Commission under Section 10(b) can be based on aiding and abetting liability.
See Section 20(e) of the Securitics Exchange Act of 1934, 15 U.S.C. 78t(f).
There is, however, no comparable provision with respect to violations of the
Securities Act of 1933, 15 U.S.C. 77a, et seq.
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raised by certain of the motions to dismiss in this case concerning interpretation of this statement
are:

(1)  Can a person who creates a misrepresentation be liable as a primary violator, even
though the misrepresentation is issued under the name of another person, and the
identity of the creator is not publicly known, or must that person be publicly
identified as the author of the misrepresentation in order to be liable as a primary
violator of Rule 10b-5?

(2)  Can a person who employs a scheme to defraud or engages in a course of business
that operates as a fraud that does not involve any misstatement or omission by that
person be liable as a primary violator of Rule 10b-5?

The Commission addressed the first question in the brief amicus curiag it filed in the

United States Court of Appeals for the Third Circuit during review of the panel decision in Klein

v. Boyd, 1998 U.S. App. LEXIS 2004 (February 12, 1998), vacated and reh’g, en banc, granted,
1998 U.S. App. LEXIS 4121 (March 9, 1998). > The second question was addressed in the brief

filed by the government in the Supreme Court in United States v. O'Hagan, 521 U.S. 642 (1997),

and in the petition for rehearing filed by the government in the United States Court of Appeals

for the Fourth Circuit in United States v. Bryan, 58 F.3d 933 (4th Cir. 1995). The pertinent pages

of the Klein v. Boyd brief are pp. 9-18, the pertinent pages of the United States v. O’Hagan brief

are pp.19-20 and n.11, and the pertinent pages of the United States v. Bryan brief are pp. 9-11.

3 The parties settled before the en banc court rendered a decision.
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The Commission continues to adhere to the positions taken in these briefs on these two issues. *
In light of the prominence of this case, a reported decision by this Court on these legal
issues will be significant. For that reason, and because of the importance of these issues, the

Commission seeks leave to submit the attached copies of these briefs for this Court’s

Respectfully sy

Ste en Webster

SBN:21053700

S. D. Texas No.: 12262

Securities and Exchange Commission
Burnett Plaza, Suite 1900

801 Cherry Street, Unit #18, 19th Floor
Fort Worth, Texas 76102-6882

(817) 978-6459

(817) 978-2700 (facscimile)

consideration.

Of Counsel:

Meyer Eisenberg

Jacob H. Stillman

Katharine B. Gresham

Christopher Paik

Securities and Exchange Commission
450 Fifth Street, N'W.

Washington, D.C. 20549-0606

(212) 942-0867 (Gresham)

(212) 942-9625 (facscimile)

Because there are a number of moving defendants and the allegations in the
complaint vary for each of the defendants, the resolution of these two issues and
the application of the appropriate legal principles could have different effects for
different defendants.



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the Motion of Securities and
Exchange Commission for Leave, As Amicus Curiae, To Submit Briefs Pertinent to Certain
Legal Issues Raised by Motions to Dismiss to be served this day by First Class Mail upon each of
the persons listed on the attached Service List.

Dated: June 5, 2002

Katharine B. Gresham
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