IN THE UNITED STATES DISTRICT COURT Unitod Stars ¢
FOR THE SOUTHERN DISTRICT OF TEXAS ~ Southern gzrw;:t of Toxas

HOUSTON DIVISION -~
‘t» ,‘(Q . ‘E’UN N ,QQ{V\
MARK NEWBY, ET AL., § S e
§ o Mgkt o
Plaimtiff, ~ § o Lol g e
§ UEoan i,
vs. § CIVIL ACTION NO. H-01-3624
§ AND CONSOLIDATED CASES
ENRON CORPORATION, ET AL., §
§
Defendants. §

REPLY ON MOTION FOR ENTRY OF PRELIMINARY SCHEDULING ORDER FOR
COMPLAINTS CONSOLIDATED INTO NEWBY AND PURSUED BY PERSONS
OTHER THAN COURT-APPOINTED LEAD PLAINTIFF
AND RESPONSES TO MOTION BY AMERICAN NATIONAL PLAINTIFFS FOR
ESTABLISHMENT OF SUBCLASS
AND THE ADDITIONAL RELIEF SOUGHT BY THE WILT PLAINTIFEFS

THE HONORABLE JUDGE OF THIS COURT:

LJM Cayman, L.P., Chewco Investments, L.P., and Michael J. Kopper (collectively,
“Movants”) file this reply with respect to their motion for entry of a preliminary scheduling order
to govern securities fraud complaints consolidated into this matter that may be pursued by
persons in the future other than the Court-appointed Lead Plaintiff. Movants also respond to two
matters raised in response to this motion: (1) a request filed by the American National plaintiffs
to create a subclass and to appoint American National Insurance Company as subclass

representative and (2) a request by the Wilt plaintiffs to engage in discovery.’

!Counsel for Movants have been advised that the following persons or entities, who have been named as
defendants in one or more of the cases consolidated into Newby or in one or more of the cases to be consolidated in
this Court pursuant to orders entered by the Judicial Panel on Multidistrict Litigation join in this reply and
responses: Arthur Andersen, LLP; Thomas Bauer; the Estate of J. Clifford Baxter, Deceased; Robert A. Belfer;
Norman P. Blake, Jr.; Richard B. Buy; Debra Cash; Richard A. Causey; Ronnie C. Chan; John H. Duncan; Andrew
S. Fastow; Paulo V. Ferraz Pereira; Joe H. Foy; Mark A. Frevert; D. Stephen Goddard; Gary Goolsby; Wendy L.
Gramm; Joseph M. Hirko; Stanley C. Horton; Robert K. Jaedicke; Steven J. Kean; Mark E. Koenig; Kenneth Lay;
Charles A. LeMaistre; Rebecca Mark-Jusbasche; Michael S. McConnell; Jeffrey McMahon; John Mendelsohn; J.
Mark Metts; Jerome J. Meyer; Kristina Mourdant; Ben Neuhausen; Michael C. Odom; Cindy K. Olson; Kenneth D.
Rice; Frank Savage; John Stewart; Joseph W. Sutton; Nancy Temple; John Wakeham; Charles E. Walker; Roger
Willard; and Herbert S. Winokur, Jr.
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1. A response to Movants’ request for entry of a preliminary scheduling order for
cases prosecuted by plaintiffs other than Court-appointed Lead Plainfiff has been ﬁled'by the

1

plaintiffs in Civil Action No. G-02-0084, American National Insurance Company et al v, Athur

ER AR

Andersen L.L.P. et al., the plaintiffs in Civil Action No. H-02-0576, Wzlt{'y,Fg‘s;z‘;wréhal the
plaintiffs represented by Fleming and Associates, L.L.P. (“Fleming”) in Enron—relateci cases that
were originally filed in or were removed to the Southern District of Texas,” and defendant JP
Morgan Chase & Co. (“JPMorgan”). Each of the cases filed by the responding plaintiffs has
been consolidated into the Newby cases. As of the submission date for the motion, no other
parties have filed a response with this Court.

2. The American National plaintiffs, the plaintiffs represented by Fleming, and JP
Morgan assert that the relief requested by Movants — the setting of a response date to such cases
— is “unnecessary” or “premature.” The Wilt plaintiffs assert that “[tjhe Court’s Scheduling
Order appears adequate for purposes of the various actions consolidated with Newby,” but
indicate that they “do not object in principle to entry of a further Scheduling Order to defer
motions to dismiss non-class complaints.” In the absence of any suggestion by any plaintiff that
any responses need to be filed presently to complaints other than the consolidated class action

complaint filed by Lead Plaintiff, Movants join in the suggestion, made by the responding

’Fleming has filed the following lawsuits, which have been consolidated with the Newby cases and are
presently pending before this Court: Odam v. Enron Corporation, Civil Action No. H-01-3914, filed in the United
States District Court for the Southern District of Texas, Houston Division; Rosen v. Arthur Andersen, L.L.P.,
originally filed under Cause No. 2001-57517 in the 333rd Judicial District Court of Harris County, Texas and
assigned Civil Action No. H-02-0199 after removal to this Court; Pearson v. Fastow, originally filed under Cause
No. 2002-00609, in the 164th Judicial District Court of Harris County, Texas and assigned Civil Action No. H-02-
0670 after removal to this Court; Ahlich v. Arthur Andersen, L.L.P., originally filed under Cause No. 02-000073-
CV-272 in the 272nd Judicial District Court of Brazos County, Texas and assigned Civil Action No. H-02-0347
after removal to this Court; and Delgado v. Fastow, originally filed under Cause No. 2002-00569 in the 55th Judicial
District Court of Harris County, Texas and assigned Civil Action No. H-02-0673 after removal to this Court.
Additionally on May 24, 2002, the Judicial Panel on Multidistrict Litigation issued a conditional transfer order
assigning another case filed by Fleming, Civil Action No. 02-187, Jose v. Arthur Andersen, L.L.P., pending in the
United States District Court for the Western District of Texas, to this Court for coordinated or consolidated pretrial
proceedings. A copy of this order is attached hereto at Tab A.

2

667.00001/181594 01



parties, that no ruling is currently necessary on Movants’ motion. Movants ask that the Court
defer ruling on their motion until such later time as may be necessary to set a schedule for
responding to non-Lead Plaintiff complaints.

3. In addition to responding to the pending motion, the American National plaintiffs
ask that this Court establish a separate subclass for plaintiffs “asserting only Texas state law
claims.” This request is premature under the Scheduling Order entered by the Court on February
28, 2002, as amended. Class certification is currently scheduled to be the subject of discovery
that would be conducted between July 1, 2002 and September 2, 2002. The Court has set the
date of October 1, 2002 for the filing of motions for class certification. The briefing of such
motions is scheduled to be completed by December 2, 2002. The relief sought by the American
National plaintiffs with respect to class certification is thus subject to a schedule already entered
by the Court, and will not be ripe for decision until the parties have engaged in the necessary
discovery and briefing pursuant to that schedule. See also Memorandum and Order, Feb. 15,
2002 (Dkt No. 294) at 63 (“[T]he Court believes that the litigation should proceed as a unified
class with a strong Lead Plaintiff, at least until the time for class certification.”).

4. The Wilt plaintiffs, through their response to Movants’ motion, also seek
affirmative relief from this Court. They seek to immediately commence discovery independent
of Lead Plaintiff, including service of interrogatories and requests for production on various
defendants named in the Wilt complaint and depositions with requests for production on
government agencies and past and present government employees and officials. Movants are
opposed to this relief, as such discovery would likewise contravene the Court’s Scheduling Order
and its order appointing Lead Plaintiff. Under the Scheduling Order, in a manner consistent with

the Private Securities Litigation Reform Act, 15 U.S.C. § 78u-4(b)(3)(B), discovery on the merits
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is not to commence at the earliest until this Court rules on the pending motions to dismiss. The
Wilt plaintiffs have made no effort to present evidence sufficient to support the lifting of the
temporary stay on discovery, as required by the Reform Act. Id Furthermore, the Court has
previously ordered that the prosecution of stockholder claims is to proceed through Lead
Plaintiff, at least through the time for class certification. Allowing non-Lead Plaintiffs to engage
in their own discovery, in a manner inconsistent with the Court’s Scheduling Order, would result
in the unacceptable outcome of the discovery process “disintegrat[ing] into chaos and
harassment.” Id.

WHEREFORE PREMISES CONSIDERED, Movants respectfully request that this Court
defer entry of a preliminary scheduling order for complaints in cases consolidated into Newby
and filed by persons other than court-appointed Lead Counsel and deny, without prejudice to
later reurging, the request for establishment of a subclass by the American National plaintiffs and
the request for discovery by the Wilt plaintiffs.

Respectfull mitted,

By:

Eric J.R. Nichols

Federal I.D. No. 13066

State Bar No. 14994900

Beck, Redden & Secrest

1221 McKinney Street, Suite 4500
Houston, Texas 77010-2010
Telephone:  (713) 951-3700
Telecopier:  (713) 951-3720

Attorney-in-Charge for Movants
LIM Cayman, L.P., Chewco
Investments, L.P., and

Michael J. Kopper
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BECK, REDDEN & SECREST
A Registered Limited Liability Partnership

Felicia Harris Kyle

Federal 1.D. No. 13838

State Bar No. 24002438

1221 McKinney Street, Suite 4500
Houston, Texas 77010-2010
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Telecopier:  (713) 951-3720

Attorneys for Movants LIM Cayman, L.P.,
Chewco Investments, L.P., and Michael J. Kopper
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