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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF THE WILT PLAINTIFFS’ RESPONSE IN OPPOSITION TO
CERTAIN DEFENDANTS’ MOTION TO STRIKE

THE FIRST AMENDED COMPLAINT IN WILT V. FASTOW

1. SUMMARY OF ARGUMENT.

Plaintiffs Ralph A. Wilt, Jr., Keirnan J. Mahoney, and David I. Levine (the “Wilt
Plaintiffs”) oppose the Motion of Defendant Arthur Anderson, LLP and others to Strike

the Wilt Plaintiffs’ First Amended Complaint (“Motion to Strike”) on the grounds that:

(a)  Plaintiffs Mahoney and Levine were entitled to join the Enron fraud
litigation by filing the exact equivalent of the First Amended

Complaint as their initial pleading;

(b)  the factual amendments in the First Amended Complaint are

relatively discrete;

(c)  the Motion to Strike cites no apposite authority that would justify

striking the entire First Amended Complaint;
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(d)  the Order of Consolidation does not obliterate the individual actions

that are consolidated with the Lead, Newby action; and

(e)  the First Amended Complaint is consistent with the amended

Scheduling Order and the Federal Rules of Civil Procedure.

2. PROCEDURAL BACKGROUND.

On February 14, 2002, Plaintiff Wilt — without Plaintiffs Mahoney and Levine --
filed his original Complaint against Defendant Andrew S. Fastow and others, alleging
fraud in stock transactions and civil conspiracy under Texas Business & Commerce Code
Section 27.01 and common law fraud and civil conspiracy under Texas state law state.
Pursuant to the Order of Consolidation of December 12, 2001, Plaintiff Wilt’s individual

action was consolidated with the Lead, Newby matter on February 18, 2002.

Having received no responsive pleading, the Wilt Plaintiffs filed a First Amended
Complaint on the deadline of April 1, 2002, set in the original Scheduling Order. The
Moving Defendants are now moving to strike the entire First Amended Complaint. The

Motion to Strike should be denied in its entirety for the reasons detailed below.
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3. LEGAL ARGUMENT AND ANALYSIS

A. Plaintiffs Mahoney and Levine Were Entitled to File the Exact

Equivalent of the First Amended Complaint as Their Initial Pleading.

Plaintiffs Mahoney and Levine were not parties to the original Complaint filed by
Plaintiff Wilt. As investors aggrieved by the Enron fraud, they were legally entitled to
file their own individual action. Indeed, they could have filed the exact equivalent of the
First Amended Complaint, either jointly or separately, as an individual action. If they
had done so, those new actions would have resulted in consolidation orders, and they
would be in essentially the identical procedural posture. The Moving Defendants would

have no grounds for moving to strike such separate complaints.

Plaintiffs Mahoney and Levine chose to join Plaintiff Wilt’s existing action as new
parties in the First Amended Complaint because that was the most efficient way to
proceed. It is axiomatic that the Federal Rules of Civil Procedure “shall be construed and
administered to secure the just, speedy, and inexpensive determination of every action.”
Fed. R. Civ. P. | (emphasis added). Consistent with this bedrock principle, the Court
should rule that Plaintiffs Mahoney and Levine were entitled to join the Enron litigation
by joining their claims with Plaintiff Wilt’s, through jointly retained counsel, by means of

the First Amended Complamt. To argue otherwise, as Moving Defendants so, is to place
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form over substance and needlessly increase the administrative burdens on the Court.

Plaintiffs have advanced no good reason for such hypertechnical formalism.

The Moving Defendants purport to base the Motion to Strike upon the Order of
Consolidation, but their Motion conflicts with the Order. This Court contemplated that
future cases relating to the Enron securities fraud would be filed. This Court expressly
provided in that Order that future cases relating to the Enron securities fraud would be
consolidated with the lead, Newby action. This Court has never ordered that future cases
cannot be filed in this District, nor has this Court every barred individual investors from
filing individual actions as opposed to participating in the class actions. Notwithstanding
the absence of any such ruling by the Court (and any authority to enter such an Order),
the Moving Defendants are asking this Court to strike the initial pleading by Plaintiffs

Mahoney and Levine. In so doing, the Moving Defendants are inviting clear error.

B. The Factual Amendments Are Relatively Discrete.

The primary purpose of the First Amended Complaint was to join Plaintiffs

Mahoney and Levine efficiently. The secondary purpose was to correct typographical

errors and to add the following discrete allegations about the Accountant Defendants:

H-01-3624/H-02-0576 Memorandum of Points and Authorities Page 5



On information and belief, on dates and/or during a period that is currently
not precisely known, AA has made strategic business decisions to
transform itself from a traditional, independent, and objective accounting
and auditing firm with acknowledged responsibilities to the public, into a
very aggressive, pro-active, pro-client, advisory firm committed to
promoting client success through value creation. On information and belief,
the AA model of client success through value creation was described at
length by three AA partners, on behalf of AA, in Cracking the Value Code:
How Successful Businesses Are Creating Wealth in the New Economy
(2000), and summarized as follows:

Value creation — that is, future value captured in the
form of increased market capitalization — is how
successful businesses are creating value in the New
Economy....

In the pages that follow, you will find a new set
of tools that we have developed to help you create
value in the New Economy [i.e. increased market
capitalization]. It is called Value Dynamics, and it is
based, in part, on an intensive three-year, 10,000-
company research project by professionals at Arthur
Andersen.

On information and belief, on or about January 10, 2001, AA

appointed Joseph F. Berardino to be its new chief executive officer. Ina
press release announcing Mr. Berardino’s new appointment, AA described
its collective “Cracking the Value Code” vision as follows:

Arthur Andersen’s vision is to be the partner for
success in the new economy. The firm helps clients
find new ways to create, manage and measure value in
the rapidly changing global economy. With world-
class skills in assurance, tax, consulting and corporate
finance, Arthur Andersen has more than 77,000 people
in 84 countries who are united by a single worldwide
operating structure that fosters inventiveness,
knowledge sharing and a focus on client success.
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On information and belief, the fraudulent acts, omissions, and
scheme set forth below was substantially the result of AA’s very
aggressive, pro-active, pro-client business strategy and management-
consulting philosophy of fostering “inventiveness” and promoting client
success through value creation as measured by increased market
capitalization. On information and belief, if AA had performed the more
traditional roles of independent and objective accountant and auditor, then
the fraudulent acts, omissions, and scheme below would not have occurred
or would have been exposed much earlier.

First Amended Complaint ¥ 48-50.

It is understandable that the Moving Defendants would prefer not to address these
new paragraphs. However, they cite no authority to justify striking this new matter, and

it should be allowed to ensure a just, speedy, and inexpensive determination of this case.

C.  The Motion to Strike Cites No Apposite Authority That Would Justify

Striking the Entire First Amended Complaint.

The Motion to Strike relies on the “inherent authority of Rule 42(a) and this

Court’s consolidation orders.” Federal Rules of Civil Procedure 42(a) provides that:

When actions involving a common question of law or fact are pending
before the court, it may order a joint hearing or trial of any or all the
actions consolidated; and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay.
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The Moving Defendants devote much of their brief to describing this Court’s power to
manage related cases under Rule 42(a). The Wilt Plaintiffs agree in general principle and
have not contested consolidation at any time. In fact, they argued strongly in support of
consolidation in their Response in Support of the Court’s Order of Consolidation and
Opposition to Vinson & Elkins Motion to Sever Themselves (PACER No. 410), stating:
“it cannot be denied in good faith that the requirements for consolidation of Wilt with

Newby under Rule 42(a) are satisfied. Many common issues of fact and law exist.”

The remaining portion of the Motion to Strike makes general observations but
cites no authority to justify striking the First Amended Complaint. More specifically, the
Moving Defendants do not (and cannot) cite authority for their contention that the filing
of the Consolidated Class Action Complaint by Lead Counsel in Newby wipes out the

First Amended Complaint in Wilt. Their contention is erroneous and absurd.

D. The Order of Consolidation Does Not Obliterate the Individual Actions

That Are Consolidated with the Lead, Newby Action.

In Johnson v. Manhattan Railway Co., 289 U.S. 479, 496-97, 53 S. Ct. 721, 727-
28 (1933), the Supreme Court addressed consolidation in a receivership suit. The Court
concluded that “consolidation is permitted as a matter of convenience and economy in

administration, but does not merge the suits into a single cause, or change the rights of
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the parties, or make those parties in one suit parties in another.” Id. The Court could not

have been more clear that consolidation does not obliterate the consolidated cases.

Johnson was decided prior to Rule 42(a), but the Fifth Circuit continues to follow
Johnson. For example, in In re Excel Corporation, 1997 U.S. App. LEXIS 12792 (5®

Cir. 1997), the Fifth Circuit stated:

Before Rule 42(a) was adopted, the Supreme Court in Johnson v.
Manhattan Railway Co., 289 U.S. 496-97, 53 S. Ct. at 727-28, held
that consolidation “does not merge suits into a single cause, or change
the rights of the parties, or make those who are parties in one suit
parties in another.” We have adhered to this instruction after the
adoption of Rule 42(a).

See also Bristol-Myers Squibb Co. v. National Casualty Corp., 43 F. Supp.2d 734, 745
(E.D. TX 1999); McKenzie v. United States, 678 F.2d 571, 574 (5™ Cir. 1982); Oelze v.

Commissioner of Internal Revenue, 723 F.2d 1162, 1163 (5™ Cir. 1983).

In Miller v. United States Postal Service, 729 F.2d 1033, 1036 (5® Cir. 1984), the
Fifth Circuit again followed Johnson: “consolidation does not so completely merge the
two cases as to deprive a party of any substantial rights that he may have had if the
actions had proceeded separately, for the two suits retain their separate identities and each

requires the entry of a separate judgment.” In Miller, the plaintiff was concerned that
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consolidation would inexorably join his two suits and that if one were dismissed, the
other would inevitably be dismissed as well. The Court held that Miller’s concern was

unfounded because the suits, though consolidated, “retain their separate identities.” Id.

Johnson is followed, as it must be, in securities fraud class actions. In Primavera
Familienstiftung v. Askin, 173 FR.D. 115 (S.D.N.Y. 1997), one group of plaintiffs
objected to consolidation because they feared that consolidation would interfere with
their selection of counsel and their ability to affect their case. /d. at 130. The Court
ordered consolidation, stating that it would not “impair their right to choose their own
counsel or have any substantial impact on their ability to pursue their claims.” /d. The
Court observed that the cases maintained their separate identity despite the consolidation
order. See also Discount Bank & Trust Co., v. Salmon Inc., 141 FR.D. 42 (SD.N.Y.

1992); Garber v. Randell, 477 F.2d 711, 716 (2™. Cir. 1973).

This Court’s consolidation and scheduling orders do not cause the Wilt action, the
Wilt Plaintiffs’ original Complaint, or their First Amended Complaint to “disappear,” as
argued by Moving Defendants. Rather, under Johnson and settled Fifth Circuit case law,

the Wilt action survives as a separate and distinct individual case, and the First Amended

Complaint is the operative pleading. Therefore, the Motion to Strike must be denied.
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E. The First Amended Complaint Is Consistent with the Amended

Scheduling Order and the Federal Rules of Civil Procedure.

Federal Rule of Civil Procedure 15(a) provides for amendment as of right:

A party may amend the party’s pleading once as a matter of course
at any time before a responsive pleading is served or, if the pleading
is one to which no responsive pleading is permitted and the action
has not been placed upon the trial calendar, the party may so amend
it at any time within 20 days after it is served.

The Fifth Circuit discussed the term “pleading” under Rule 15(a) in Zaidi v.
Ehrlich, 732 F.2d 1218, 1220 - 21 (5™ Cir. 1984). The Court held that Federal Rule of

Civil Procedure 7(a) defines a “pleading.” Id. Rule 7(a) provides:

There shall be a complaint and an answer; a reply to a counterclaim
denominated as such; an answer to a cross-claim, if the answer contains
a cross-claim; a third-party complaint, if a person who was not an
original party is summoned under the provisions of Rule 14; and a
third-party answer, if a third-party complaint is served.

The Court in Zaidi noted that Rule 7(a) did not include a motion to dismiss or a motion
for summary judgment. Id. See also Grynberg Production Corp. v. British Gas, 149

F.R.D. 135 (E.D. TX. 1993); Barksdale, II v. King, 699 F.2d 744 (5" Cir. 1983).

H-01-3624/H-02-0576 Memorandum of Points and Authorities Page 11



No responsive pleading was filed or served to the original Complaint. Therefore,
under Rule 15(a), the Wilt Plaintiffs were free to file the First Amended Complaint. The
Wilt Plaintiffs did so on April 1, 2002, in compliance with the deadline set in this Court’s
original Scheduling Order, thereby proving that they are following the Court’s orders and
are not, as suggested by Moving Defendants, a loose cannon on the deck. Therefore, the

First Amended Complaint complies with Rule 15(a) and all of this Court’s orders.

4. CONCLUSION.

The Moving Defendants cite no controlling authority and give no good reason to
justify striking the First Amended Complaint. Plaintiffs Mahoney and Levine were
entitled to join the Wilt case as new plaintiffs in that amended pleading. This Court’s
consolidation orders do not cause the Wilt case to cease to be a separate and distinct case
with its own operative pleading. Plaintiff Wilt was entitled to file the First Amended
Complaint as of right under Federal Rule of Civil Procedure 15(a) and did so by April 1,
2002, in full compliance with all this Court’s orders. The Wilt Plaintiffs fully intend to
continue complying with the Scheduling Order and have not tried to take their individual
case “outside of the scope of the Court’s orders,” as the Moving Defendants suggest. For
all the reasons set forth above, the Motion to Strike the First Amended Complaint in Wilt

v. Fastow should be denied in its entirety.
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The Moving Defendants should not be permitted to file serial motions against the

First Amended Complaint. The Motion to Strike should be deemed a motion to dismiss

under the amended Scheduling Order. Accordingly, the Moving Defendants should be

ordered to answer the First Amended Complaint by a date certain, to be set by the Court.

Dated: May 22, 2002

Respectfully submitted,
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o = Mg

Jamés F. Marhall, Esq.

Pro Hac Vice

Attorney in Charge for Plaintiffs
CA. Bar No. 126040

WA Bar No. 22720

D.C. Bar No. 446366

2540 Huntington Drive, Suite 201
San Marino, CA 91180-201
Telephone (626)287-4540
Facsimile (626) 237-2003

Also Admitted Pro Hac Vice:
JUDICIAL WATCH, INC.
Larry Klayman, Esq.

D.C. Bar No.

Meredith Cavallo, Esq

NIJ Bar No. 04427-2000
501 School Street, N.-W.
Suite 725

Washington, D.C. 20024
Telephone (202) 626-5172
Facsimile (202) 646-5199

H-01-3624/H-02-0576 Memorandum of Points and Authorities Page 13



CERTIFICATE OF SERVICE

In re ENRON Corp. Securities Litigation
Consolidated Lead Case No. H-01-3624

Wilt v. Fastow,
Case No. H-02-0576

I certify that on May 23, 2002, [ served a true and correct copy of the foregoing document by

e-mail on the following attorneys of record at the e-mail addresses indicated:

Linda L. Addison
Fulbright & Jaworski LLP

Steve W. Berman
Hagens Berman, LLP

Robert Hayden Burns
Bums Wooley & Marseglia

James E. Coleman, Jr.
Carrington, Coleman, Sloman
& Blumenthal, LLP

Jeremy L. Doyle
Gibbs & Bruns, LLP

Anthony C. Epstein
Steptoe & Johnson, LLP

G. Sean Jez
Fleming & Associates

Barry G. Flynn
Law Offices of Barry G. Flynn, PC

Mark K. Glasser
King & Spalding

H. Bruce Golden
Golden & Owens, LLP

Email Address:
laddison@fulbright.com

Email Address:
steve@hagens-berman.com

Email Address:
hbums@bwmzlaw.com

Email Address:
deakin@ccsb.com

Email Address:
jdoyle@gibbs-bruns.com

Email Address:
aepstein@steptoe.com

Email Address:
enron@fleming-law.com

Email Address:
bgflaw@mywavenet.com

Email Address:
mkglasser@kslaw.com

Email Address:
golden@goldenowens.com

H-01-3624/H-02-0576

Memorandum of Points and Authorities Page 14



Roger B. Greenberg
Schwartz, Junell, Campbell & Oathout

Mark C. Hansen

Reid M. Figel

Kellogg, Huber, Hansen, Todd
& Evans, PLLC

Rusty Hardin
Rusty Hardin & Associates, PC

Robin Harrison
Campbell, Harrison & Wright, LLP

Sharon Katz
Davis Polk & Wardwell

Charles G. King
King & Pennington, LLP

Jeffrey C. King
Hughes & Luce, LLP

Bernard V. Preziosi, Jr.
Curtis, Mallet-Prevost, Colt & Mosle, LLP

William S. Lerach

G. Paul Howes

Helen J. Hodges

Milberg Weiss Bershad Hynes & Lerach

Kenneth S. Marks
Susman Godfrey, LLP

William F. Martson, Jr.
Tonkon Torp LLP

John J. McKetta, I1I
Graves, Dougherty, Hearon & Moody, PC

Andrew J. Mytelka
David Le Blanc
Greer, Herz & Adams, LLP

Email Address:
rgreenberg@schwartz-junell.com

Email Address:
mhansen@khhte.com
rfigel@khbhte.com

Email Address:
rhardin@rustyhardin.com

Email Address:
rharrison@chd-law.com

Email Address:
andersen.courtpapers@dpw.com

Email Address:
cking@kandplaw.com

Email Address:
kingj@hughesluce.com

Email Address:
bpreziosi@cm-p.com

Email Address:
enron@milberg.com

Email Address:
kmarks@susmangodfrey.com

Email Address:
enronservice@tonkon.com

Email Address:
mmcketta@gdhm.com

Email Address:
dleblanc@greerherz.com
bnew @greerherz.com
amytelka@greerherz.com
swindsor@greerherz.com

H-01-3624/H-02-0576

Memorandum of Points and Authorities

Page 15



John L. Murchison, Jr.
Vinson & Elkins, LLP

Eric J. R. Nichols
Beck, Redden & Secrest

Jack C. Nickens
Nickens, Lawless & Flack, LLP

Gary A. Orseck
Robbins, Russell, Englert,
Orseck & Untereiner LLP

Lynn Lincoln Sarko
Keller Rohrback LLP

Scott B. Schreiber
Arnold & Porter

Henry S. Schuelke, 111
Robert Sutton
Janis, Schuelke & Wechsler

Billy Shepherd
Cruse, Scott, Henderson & Allen, LLP

Craig Smyser
Smyser Kaplan & Veselka, LLP

Robert M. Stern
O’Melveny & Myers, LLP

Abigail Sullivan
Bracewell & Patterson LLP

John K. Villa
Williams & Connolly, LLP

Paul Vizcarrondo, Jr.
Wachtell, Lipton, Rosen Katz

Jacalyn Scott
Wilshire Scott & Dyer P.C.

Richard W. Mithoff
Mithoff & Jacks, LLP

Email Address:
jmurchison@velaw.com

Email Address:
enichols@brsfirm.com

Email Address:
trichardson@nlf-law.com

Email Address:
gorseck@robbinsrussell.com

Email Address:
Isarko@kellerrohrback.com

Email Address:
enroncourtpapers@aporter.com

Email Address:
hsschuelke@janisschuelke.com
rsutton@janisschuelke.com

Email Address:
bshepherd@crusescott.com

Email Address:
csmyser@skv.com

Email Address:
rstern@omm.com

Email Address:
asullivan@bracepatt.com

Email Address:
jvilla@wec.com

Email Address:
pvizcarrondo@wlrk.com

Email Address:
jscott@wsd-law.com

Email Address:
enronlitigation@mithoff-jacks.com

H-01-3624/H-02-0576

Memorandum of Points and Authorities Page 16



Chuck A. Gall
James W. Bowen
Jenkins & Gilchrist

Bruce D. Angiolillo
Thomas C. Rice

Jonathan K. Youngwood
Simpson Thacher & Bartlett

David H. Braff
Sullivan & Cromwell

Mark F. Pomerantz

Richard A. Rosen

Brad S. Karp

Claudia L. Hammerman

Paul, Weiss, Rifkind, Wharton & Garrison

Ronald E. Cook
Cook & Roach LLP

James N. Benedict

Mark A. Kirsch

James F. Moyle

Clifford Chance Rogers & Wells, LLP

Michael G. Davies
Hoguet Newman & Regal LLP

Hugh R. Whiting
Jones Day Reavis & Pogue

Lawrence Byrne
White & Case

Email Address:
cgall@jenkens.com
jbowen@jenkens.com

Email Address:
bangiolillo@stblaw.com
trice@stblaw.com
jyoungwood@stblaw.com

Email Address:
braffd@sullcrom.com
candidoa@sullcrom.com
brebnera@sullcrom.com

Email Address:
grp-citi-service@paulweiss.com

Email Address:
rcook@cookroach.com

Email Address:
james.benedict@cliffordchance.com
mark kirsch@cliffordchance.com
james.moyle@cliffordchance.com

Email Address:
mdavies@hnrlaw.com

Email Address:
hrwhiting@jonesday.com
demiller@jonesday.com
dlcarden@jonesday.com
rmicheletto@jonesday.com

Email Address:
Ibyrne@whitecase.com
opell@whitecase.com
Icroffoot-suede@whitecase.com
tpfeifer@whitecase.com

H-01-3624/H-02-0576

Memorandum of Points and Authorities

Page 17



Joel M. Androphy
Berg & Androphy

Richard W. Clary
Cravath Swaine & Moore

Lawrence D. Finder
Haynes and Boone, LLP

David F. Wertheimer
Hogan & Hartson, LLP

Michael D. Warden
Sidley Austin Brown & Wood LLP

Alan N. Salpeter
William H. Knull, III
Mayer Brown Rowe & Maw

fax on the following person at the fax number indicated:

Carolyn S. Schwartz
United States Trustee, Region 2

Email Address:
androphy@bahou.com
bklein@bahou.com
gab@gabrielberg.com
whoward@bahou.com

Email Address:
rclary@cravath.com

Email Address:
finderl@haynesboone.com

Email Address:
dfwertheimer@hhlaw.com

Email Address:
mwarden@sidley.com

Email Address:
cibc-newby@mayerbrownrowe.com

L L e

James F. Marshall, Esq.

I certify that on May 23, 2002, I served a true and correct copy of the foregoing document by

Fax Number:
(212) 668-2255

I further certify that on May 23, 2002, I served a true and correct copy of the foregoing

document, by first class mail, on the following person at the address indicated:

H-01-3624/H-02-0576

Memorandum of Points and Authorities

Page 18



Dr. Bonnee Linden, Pro Se
Linden Collins Associates
1226 West Broadway
P.O.Box 114

Hewlett, New York 11557

Olesy - [N o

Doreen MacQueen

H-01-3624/H-02-0576 Memorandum of Points and Authorities Page 19



	/images/dcgetem/dc/401cv/036/24/9058t/00796001.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796002.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796003.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796004.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796005.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796006.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796007.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796008.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796009.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796010.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796011.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796012.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796013.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796014.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796015.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796016.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796017.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796018.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796019.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796020.tif
	/images/dcgetem/dc/401cv/036/24/9058t/00796021.tif

