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IN THE UNITED STATES DISTRICT COURT S5/0578a.
FOR THE SOUTHERN DISTRICT OF TEXAS 5 MICHARLN MIRY 7
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K / ﬂ\—/

VS. Civil Action No. G-02-0084

ARTHUR ANDERSEN, L.L.P,, etal.
Defendants.

Mark NEWBY, §
Plaintiff, §
§

v. § Consolidated Lead No. H-01-3624
§
ENRON CORP., et al., §
Defendants. §
§
§
AMERICAN NATIONAL §
INSURANCE COMPANY, et al., §
Plaintiffs, §
§
§
§
§
§

AMERICAN NATIONAL’S OBJECTIONS TO
THE AFFIDAVIT OF BRYAN P. MARSAL

Plaintiffs, American National Insurance Company, ef al. (“American National™), ask the
Court to strike the “Affidavit of Bryan P. Marsal in Opposition to the American National
Plaintiffs’ Emergency Motion for Temporary Injunction and Request for Hearing and Lead
Plaintiff’s Ex Parte Application for a Temporary Restraining Order and Order to Show Cause”

(the “Affidavit”) because the Affidavit is incompetent and inadmissible as either factual or

expert testimony.
OVERVIEW
Bryan P. Marsal’s “affidavit” is not an affidavit at all. It is instead merely a brief in
support of Andersen’s position in opposition to American National’s request for temporary
injunctive relief — a brief without reference to the sources of Marcel’s factual allegations and

without citation to any legal authority. Mr. Marsal, moreover, fails to verify that any of his
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statements are based upon personal knowledge; they appear to be merely hearsay not within any
exception to the hearsay rule. The Affidavit, accordingly, is not proper as factual evidence based
upon personal knowledge. The Affidavit, also, is not proper expert evidence because it does not
meet the requirements of Federal Rules of Evidence, in particular as set forth in Daubert v.
Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

MARSAL’S AFFIDAVIT IS INCOMPETENT AS FACTUAL TESTIMONY

It is well established that affidavits tendered in support of or opposing a motion shall be
made on personal knowledge. See Fed. R. Evid. 602, 603. “A witness may not testify to a
matter unless evidence is introduced sufficient to support a finding that the witness has personal
knowledge of the matter.” Fed. R. Evid. 602. The Affidavit is neither verified nor does Mr.
Marsal even claim personal knowledge regarding his statements. See Fed. R. Evid. 603
(requiring oath or affirmation). Accordingly, to the extent Andersen wants the Affidavit to be
considered as factual testimony, the request should be summarily rejected and the Affidavit
stricken in its entirety.

The only Affidavit statements apparently based upon personal knowledge, paragraphs 1-
3, merely provide biographical information about Marsal and his firm, Alvarez & Marsal. This
factual information, however, is not relevant to the issues in American National’s Motion.
Further, even if Mr. Marsal had sworn to the truth of all the matters asserted, the distance
between Marsal’s basic conclusion, that American National’s temporary relief should be denied,
and Marsal’s direct personal knowledge of what may be involved in the granting of temporary
relief in a court of law, demonstrates that Marsal’s conclusion is inadmissible as lay testimony.

See, e.g., Pedraza v. Jones, 71 F.3d 194, 197 (Sth Cir. 1995); Clark v. American’s Favorite Chick



Co., 110 F.3d 295, 297 (5™ Cir. 1997); Gulf Marine & Industrial Supplies, Inc. v. M/V Golden
Prince, 1999 U.S. Dist. Lexis 10684 at *4 (E.D. La. 1999).

Interestingly, the Affidavit for the most part does not allege facts, but comprises a series
of statements that can only be characterized as Andersen “policy statements.” For example,
Marsal declares, “Andersen has not and will not consider a blanket waiver of [non-compete]
covenants, but will seek, on a particularized basis, to achieve a fair value in return for any waiver
of the covenants for departing partners.” Aff. § 10. Such a “fact” would of course be welcomed
by American National. Unfortunately, Marsal does not attach any resolution or other
authorization from Andersen’s board of directors to vouch for the accuracy and veracity of this
statement.

MARSAL’S AFFIDAVIT IS INADMISSIBLE AS EXPERT TESTIMONY

Under Daubert, the district court conducts a preliminary assessment of whether an
expert’s reasoning and methodology properly can be applied to the facts in issue. This “gate-
keeping” obligation on the part of the district court applies to all types of expert testimony, not
just scientific testimony. See Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). See also
Skidmore v. Precision Printing and Packaging, Inc., 188 F.3d 606, 618 (5™ Cir. 1999) (“whether
Dauber’s suggested indicia of reliability apply to any given testimony depends on the nature of
the issue at hand, the witness’s particular expertise, and the subject of the testimony™).

Mr. Marsal’s sole “expert” conclusion is that temporary injunctive relief would “delay,
forestall, or preclude Andersen LLP’s execution of transactions such as those described . . . and
would have a potentially devastating effect of Andersen LLP’s ability to derive value from its
assets, to the detriment of all its constituencies.” Marsal Aff- q 12. Mr. Marsal’s Affidavit is

inadmissible for making this “expert” conclusion because Mr. Marsal does not qualify as an
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expert concerning the impact of temporary injunctive relief. His testimony, in any event, does
not meet the enumerated requirements of Rule 702 of the Federal Rules of Evidence.

Marsal Does Not Qualify as an Expert

Mr. Marsal purports to testify concerning the effect of temporary injunctive relief.
Nothing in Marsal’s background, however, indicates any qualifications or experience to testify
on this matter. A court must examine whether proffered expert testimony is both relevant and
reliable. See Daubert, 509 U.S. at 589; Curtis v. M&S Petroleum, Inc., 174 F.3d 661, 668 (5‘h
Cir. 1999). The court should refuse to allow an expert witness to testify if it finds that the
witness is not qualified to testify in a particular field or on a given subject. Wilson v. Woods, 163
F.3d 935, 937 (5™ Cir. 1999). A district court abuses its discretion if it admits expert testimony
that is not relevant and reliable. Kumho Tire, 526 U.S. at 145.

Attached to Mr. Marsal’s Affidavit are two exhibits which purport to establish Mr.
Marsal’s qualifications. The exhibits contain biographical information about Marsal and his
firm, Alvarez & Marsal, Inc. Mr. Marsal’s personal biographical sketch only shows that he has
served as an officer and advisor to a number of business firms. Marsal Aff, Exh. 2. The
biographical profile of Alvarez & Marsal, while listing a number of corporations as references,
fails to list any LLPs or accounting firms as clients and, more important, fails to include any
information indicating that Marsal might be qualified to testify on matters concerning court
procedures. See Marsal Aff., Exh. 1.

Most critical to evaluating whether Mr. Marsal’s background is adequate for making
expert conclusions concerning the impact of temporary injunctive relief is the absence of any
qualifications, education, experience or training which establish that Mr. Marsal is qualified to

testify, in any manner, about the temporary injunctive relief that may be granted by a court. Mr.
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Marsal, it is plain, makes a purely factual assertion — that injunctive relief would have a
detrimental impact on Andersen -- based upon speculation of what the Court would do in
granting temporary relief. Mr. Marsal plainly should not be allowed to testify about the impact
of possible temporary injunctive relief based upon such speculations.

Marsal Fails to Meet Rule 702’s Criteria

Rule 702 requires that (1) the testimony is based upon sufficient facts and data; (2) the
testimony is the product of reliable principles and methods; and (3) the witness has applied the
principles and methods reliably to the facts of the case. Mr. Marsal’s affidavit consists of a
series of conclusory allegations concerning Andersen’s prospective conduct — asserted as if Mr.
Marsal had total control of any and all of Andersen’s actions — followed by a conclusion that is
in no meaningful way connected to the facts asserted.

Mr. Marsal’s testimony is not based upon sufficient facts or data. Although Mr. Marsal
makes numerous statements about Andersen’s operations and prospects, he provides no
explanation, references or citations indicating the source of these allegations. These statements,
accordingly, do not meet the reliability standard required of expert testimony and are
inadmissible.

Mr. Marsal, further, does not establish that his conclusion is based on reliable principles
and methods or that he has applied such principles and methods reliably to the facts. To
conclude that temporary injunctive relief would harm Andersen, both Andersen’s conduct and
the effect of a temporary injunction must be analyzed and considered together. Mr. Marsal,
however, simply ignores the latter factor; he provide no nexus between Andersen’s conduct and
the imposition of temporary injunctive relief. Without this nexus, the testimony concerning

Andersen’s planned conduct is simply not relevant. See Fed. R. Evid. 401, 402. Marsal's
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analysis — if that 1s what it can be called -- plainly is flawed and completely unreliable. As
“expert” testimony, therefore, the Affidavit should be stricken.

MARCAL’S OWN FACTS DO NOT EVEN SUPPORT HIS SPECULATIVE
CONCLUSION

Interestingly, Marsal’s factual allegations do not even support his conclusion that
temporary relief would harm Andersen. Marsal states that “Andersen LLP has . . . engaged the
services of Gleacher & Co., investment bankers, to evaluate the fairess of any proposed
transactions . . .” Marsal Aff. § 8. If such be the case, it would be a relatively easy process to run
this evaluation by the Court and obtain quick approval for proper transactions. Granting the
requested temporary injunctive relief, accordingly, would not harm Andersen.

PRAYER

American National prays that the Court find the Affidavit of Bryan P. Marsal

inadmissible in its entirely pursuant to Rules 401, 402, 602, 603, 701 and 702 of the Federal

Rules of Evidence, and prays that the Court order the Affidavit to be stricken.
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FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
Mark NEWBY, §
Plaintiff, §
§
V. § Consolidated Lead No. H-01-3624
§
ENRON CORP.,, et al., §
Defendants. §
§
§
AMERICAN NATIONAL §
INSURANCE COMPANY, et al., §
Plaintiffs, §
§
Vs. § Civil Action No. G-02-0084
§
ARTHUR ANDERSEN, L.L.P., et al. §
Defendants. §

ORDER STRIKING AFFIDAVIT OF BRYAN P. MARSAL

Before the Court is Plaintiffs, American National Insurance Company, et al.’s,
Objection to the Affidavit of Bryan P. Marsal. The Court has considered the Objections
and the argument of counsel and finds that the Affidavit is inadmissible as evidence for
consideration in determining American National’s request for temporary injunctive relief.

It is, therefore, the ORDER of the Court that the affidavit of Bryan P. Marsal is
hereby STRICKEN.

DONE this day of , 2002.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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