UNITED STATES DISTRICT COURT United Sttes Courts

Southern Oia th Te
SOUTHERN DISTRICT OF TEXAS Fir xas
HOUSTON DIVISION MAY
Q M08
In re ENRON CORPORATION § Civil Action No. H-01- 36% —
SECURITIES LITIGATION § (Consolidated) Milby; elerk
3 = =
This Document Relates To: § ~§‘;::) ST '
§ CLASS ACTION __:E;m v Tz
g N <0
MARK NEWBY, et al., Individuallyand 8 mTS T
on Behalf of all Others Similarly Situated,  § R R ca—
S TRY e
Plaintiffs, § & w
§ - o
Vs. §
§
ENRON CORP,, et al., §
§
Defendants. §

DEFENDANT ANDREW S. FASTOW’S MOTION TO DISMISS
THE NEWBY CONSOLIDATED COMPLAINT

Defendant Andrew S. Fastow (“Fastow”) moves to dismiss the Newby
Consolidated Complaint (“NCC”) because

1. The Newby Consolidated Complaint fails to plead fraud specifically
against Fastow as required by Rule 8 and Rule 9(b) of the Federal Rules of
Civil Procedure and by the Private Securities Litigation Reform Act of
1995 (“PSLRA”) and

2. The Newby Consolidated Complaint fails to state a cause of action against
Fastow and must be dismissed under Rule 12(b)(6).

In order to avoid repetition, Fastow will not cover the areas dealt with in detail in

the Joint Motion to Dismiss' and writes separately to emphasize, very briefly, Plaintiff’s

! Fastow adopts the legal arguments advanced i the Certain Defendants’ Joint Brief Relating to Enron’s
Disclosures (“Joint Brief”) which generally demonstrate that the plaintiffs’ allegations in the Newby
Consolidated Complaint fail to state any claim upon which relief can be granted, and fail to satisfy the 5 /\Q




failure to satisfy his burden to plead a securities fraud case with the requisite particularity
with respect to each of the elements of fraud, including scienter.
1. Plaintiff Fails to Plead Fraud with the Requisite Particularity

Rule 8 of the Federal Rules of Civil Procedure imposes two pleading
requirements on Plaintiffs. First, Rule 8(a) requires a short and plain statement of the
claim showing that the pleader is entitled to relief. Second, Rule 8(e) requires that each
averment of a pleading shall be simple, concise, and direct.

Rule 9(b) of the Federal Rules of Civil Procedure requires that in a fraud case, all
averments of fraud, the pleader must state with particularity the circumstances
constituting fraud or mistake. Pleadings of fraud must meet a “higher, or more strict
standard” than pleadings in other types of cases. See, e.g., Shushany v.Allwaste, Inc., 992
F.2d 517, 521 (5™ Cir. 1993).

Lead counsel, one of the more frequently encountered practitioners in the
securities class-action fraud area, knows well these requirements. Nonetheless, the NCC
fails to be a short and plain statement of the claims; instead, it is complex, prolix, and
meandering rather than simple, consise, and direct; and it does not set forth the “who,
what, when, where, and how” of the claimed fraud. See DiLeo v. Ernest & Young, 901
F.2d 624, 627 (7" Cir.), cert denied, 498 U.S. 941 (1990).

The strict pleading requirements for fraud apply with particular force in a
securities fraud claim. Williams v. WMX Technologies, Inc. 112 F.3d 175, 177 (5" Cir.

1997). In this context, the courts in this Circuit require the pleader to “specify the

pleading requirements of Fed. R. Civ. P. 8 and 9, except that Fastow does not join in Section IIL.C.3,
entitled “PLAINTIFFS PLEAD NO FACTS TO SHOW THAT ENRON’S DISCLOSURE OF ANDREW
FASTOW'’S FINANCIAL INTEREST IN THE LIM PARTNERSHIPS WAS INACCURATE OR
MISLEADING WHEN MADE”. The disclosures made about Fastow’s interest were adequate, and
Plaintiffs have plead no facts demonstrating the contrary.



statements contended to be fraudulent, identify the speaker, state when and where the
statements were made, and explain why the statements were fraudulent.” Id.

The PSLRA imposes a heightened pleading burden of particularity upon a
securities fraud action. 15 U.S.C. § 78u-4(b)(1) & (2). The PSLRA provides that where
a plaintiff must allege that the defendant acted with a particular state of mind, “the
complaint shall, with respect to each act or omission alleged to violate this chapter, state
with particularity facts giving rise to a strong inference that the defendant acted with the
required state of mind.” /d. If plaintiffs fail to meet this heightened pleading
requirement a court is to dismiss the complaint. 15 U.S.C. §78u-4(b)(3); In re Securities
Litigation BMC Software, Inc., 183 F.Supp. 2d 860, 896 (S.D. Tex. 2001). Thus, in all
claims of securities fraud, “scienter, ‘a mental state embracing intent to deceive,
manipulate, or defraud,’ is essential to the claim and must be adequately plead to survive
a motion to dismiss.” Tuchman v. DSC Communications Corp., 14 F.3d 1061, 1067 (5"
Cir. 1994).

The NCC satisfies none of these stringent pleading requirements. With respect to
the elements of securities fraud, including scienter, the NCC does not focus on Fastow
with the required particularity. The NCC relies on the news media for much ofits
information. No wonder, then, that it shares with the media a propensity to repeat
Fastow’s name frequently (more than 100 times) in a sinister but nonspecific fashion,
usually in conjunction with one or more of the partnerships Enron did business with.

Despite these numerous references to Fastow, the NCC does not even detail
Fastow’s job responsibilities, no small omission in a complaint whose primary focus

appears to be accounting errors and failed business transactions, neither of which



Plaintiffs even argue fall under Fastow’s duties at Enron. The desire to scapegoat does
not substitute for the need to plead with particularity. Instead, the NCC adds conclusory
statements to the end of laundry lists of news reports.

2. Plaintiffs Fails to Satisfy Their Burden to Plead Scienter and
To Plead Facts Necessary to Show Insider Trading

With respect to the NCC’s allegations of insider trading, the pleadings are even
thinner, consisting of a bar graph that, while appearing to be the same for each defendant
is in fact scaled differently for each, and a chart and affidavit from a so-called insider
trading expert, Scott Hakala. Hakala’s affidavit should not be considered in evaluating if
Plaintiff has met the burden to allege scienter with specific facts, not mere conclusory
allegations. See Demarco v. Depotech Corp., 149 F.Supp.2d 1212 (S.D.Ca. 2001), aff’d
2002 WL 461217, at *1 (9" Cir. Feb. 21, 2002). Fastow joins in the legal argument in
Defendant Kenneth L. Lay’s Motion to Strike Hakala’s Affidavit.

Regardless, the affidavit and accompanying chart do not establish that Fastow
acted with “severe recklessness,” the required state of mind necessary to establish
scienter under Fifth Circuit law. See Nathenson v. Zonagen, Inc. 267 F.3d 400, 409 (5"
Cir. 2001); Lovelace v. Software Spectrum, Inc., 78 F.3d 1015 (5" Cir. 1996); BMC
Software, Inc., 183 F.Supp. 2d at 868 n.18. The chart indicates that under even Hakala’s
analysis, Fastow’s trading pattern does not possess “the scientific acceptance standard”
needed to meet “plaintiffs’ civil standard of proof and plaintiff’s pleading burden”
because the chart indicates that Fastow fails to qualify as a likely insider trader under
three of its four columns. NCC at 264. The only column in which Fastow is listed as

being likely to have engaged in insider trading is the column labeled “more probably than



not,” the Chart’s obvious catch-all designed to have something to say about each of the
21 listed individual defendants. NCC at 264.

Not surprisingly, Hakala’s affidavit that purports to explain the methodology
underlying his conclusions does not specifically mention Fastow, but instead groups him
in a conclusory penultimate paragraph of individuals who Hakala, without detailed
analysis, nonetheless is convinced engaged in insider-trading. Ex. B, Hakala Affidavit, at
36, paragraph 45. The affidavit makes the contentless conclusion that individual
defendants “each avoided a loss with a high degree of confidence (at the 99% level) by
selling shares during the proposed Class Period.” Id. at 10, 17-21. Stripped of its
psuedo-scientific wrapping, this statement stands for the obvious proposition that anyone
who sold Enron stock before it crashed and was delisted avoided a loss “with a high
degree of confidence.”

Throughout the NCC Plaintiff relies on group pleading to establish what the
“Enron Defendants knew” or did. NCC passim. This Court has decided that the PSLRA
does not permit group pleading. 15 U.S.C. § 78u-4(b)(2); BMC Software, Inc., 183
F.Supp.2d at 902 n. 45 (“Because this Court believes a more stringent pleading is
required by the PSLRA, it agrees . . . the group pleading doctrine is at odds with the
PSLRA and has not survived the amendments.”). Thus, this Court should not consider
group-based allegations when evaluating if Plaintiff has met its burden to plead the
requisite state of mind or the requisite facts to comply with the high standard imposed in
a securities fraud case.

Under Fifth Circuit law, failure to plead fraud with the particularity necessary to

satisfy Rule 9(b) or the PSLRA leads to dismissal under Rule 9(b); dismissal under Rule



9(b) in turn 1s treated in this Circuit as a failure to state a claim upon which relief can be
granted under Rule 12(b)(6). See BMC Software, Inc., 183 F.Supp.2d at 866, fn. 14 and
15 (citing Lovelace 78 F.3d at 1017 and Shushany, 992 F.2d at 520).

For these reasons, Defendant Andrew S. Fastow prays that the Court dismiss
Plaintiff’s Consolidated Complaint for failure to state a claim upon which relief can be
granted.
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HOUSTON DIVISION
=2
In re ENRON CORPORATION § Civil Action No. H-01-3624> %
SECURITIES LITIGATION § (Consolidated) el i
§ )
This Document Relates To: § ?«\2’—2 _
§ CLASS ACTION =%
MARK NEWBY, et al,, Individuallyand ~ § =
on Behalf of all Others Similarly Situated, 8 = 23
§ -
Plaintiffs, §
§
VS. §
§
ENRON CORP,, et al., §
§
Defendants. §

ORDER

The Court, having considered Defendant Andrew S. Fastow’s Motion to Dismiss
and Joinder in Joint Motion to Dismiss the Newby Consolidated Complaint, the

arguments of counsel, the pleadings on file, and any other relevant matter, determines

that the Motion is GRANTED.

It is ORDERED that the Newby Consolidated Complaint is dismissed in its

entirety.

SIGNED this day of , 2002.

UNITED STATES DISTRICT JUDGE
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