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In re ENRON CORPORATION SECURITIES
LITIGATION

Civil Action No. H-01-3624

This Document Relates To: And Consolidated Cases

MARK NEWBY, et al., Individually and On
Behalf of All Others Similarly Situated,

Plaintiffs,
vs.
ENRON CORP,, et al.,

Defendants.

DEFENDANT BANK OF AMERICA CORPORATION'S
MOTION TO DISMISS THE CONSOLIDATED COMPLAINT

TO THE HONORABLE MELINDA HARMON:

Defendant Bank of America Corporation (“Bank of America”), pursuant to Rules
12(b)(6) and 9(b) of the Federal Rules of Civil Procedure and the Private Securities Litigation
Reform Act of 1995, moves for dismissal of all claims against Bank of America alleged in the
Consolidated Complaint filed in this cause on April 8, 2002.

As is more fully set out in Bank of America's contemporaneously filed
Memorandum of Law in Support of this Motion to Dismiss, the Consolidated Complaint fails to

plead a Section 10(b) claim against Bank of America, fails to state a Section 11 claim against
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Bank of America and fails to plead that Bank of America was a "controlling person," a
prerequisite for liability under Section 15 of the 1993 Act and Section 20(a) of the 1934 Act.

Accordingly, the Consolidated Complaint fails to meet the standards required
under both Rules 12(b)(6) and 9(b) of the Federal Rules of Civil Procedure and the Private
Securities Litigation Reform Act of 1995. All claims against Bank of America should be
dismissed with prejudice.

A proposed Order granting the relief by Bank of America in this motion is
attached.

Dated: May 8, 2002
Respectfully submitted,

BROBECK, PHLEGER & HARRISON LLP

4. ML

regory Al 1 (GM-5626)*
(Attorney-in-Charge)
Ronit Setton (RS-2298)
Nancy I. Ruskin (NR-2428)
Stephen M. Knaster
Cal. Bar No. 146236
1633 Broadway, 47th Floor
New York, New York 10019
Telephone: (212) 581-1600
Facsimile: (212) 586-7878

*signed by permission by Charles G. King
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Paul Bessette

Texas Bar No. 2263050

S.D. 22453

Brobeck, Phleger & Harrison LLP
4801 Plaza on the Lake

Austin, Texas 78746

Telephone: (512) 330-4000
Facsimile: (512) 330-4001

KING & PENNINGTON LLP

By:

e

Charles G. King
Bar No. 11470000
S.D. No. 1344
711 Louisiana Street, Suite 3100
Houston, Texas 77002
Telephone:  (713) 225-8404
Facsimile: (713) 224-8488

Attorneys for Defendant Bank of America Corp.

CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on the 8™ day of May, 2002, a true and correct
copy of the foregoing motion was served on all counsel pursuant to the Court’s April 4, 2002
Order.

Charles G. King
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