United States Courts
Southem %mcsof‘l'm
MAY 0 6 2002 LF

Misheal N Milby, Glark

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, et al.
Plaintiffs, CIVIL ACTION NO. H 01-3624
AND CONSOLIDATED CASES

V.

ENRON CORP., an Oregon corporation,

etal., CIVIL ACTION NO. H 01-3913
AND CONSOLIDATED CASES
Defendants.
PAMELA M. TITTLE, on behalf of herself KEN L. HARRISON’S RESPONSE TO
and a class of persons similarly situated, et al., DEFENDANT ANDREW S,
FASTOW’S MOTION TO POSTPONE
Plaintiffs, DISCOVERY DURING PENDENCY

OF CRIMINAL PROCEEDINGS
V.

ENRON CORP., an Oregon corporation,

et al,
Defendants.
L INTRODUCTION
1. Defendant Ken L. Harrison respectfully requests that this Court deny defendant

Andrew Fastow’s motion to postpone discovery as to him while allowing discovery to continue
unabated as to all other defendants. As discussed below, staying discovery as to a single, central
defendant while requiring other defendants to participate in discovery and go to trial would

prejudice those other defendants and waste scarce judicial resources.
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IL DISCUSSION

2. Fastow argues that the possibility of criminal proceedings against him places him
in the untenable position of choosing between invoking his Fifth Amendment privilege against
self-incrimination, and thereby prejudicing his defense of this action, or waiving that privilege,
and thereby prejudicing his criminal defense. In such circumstances, as Fastow correctly points
out, courts may exercise their discretion to stay civil proceedings or stay discovery. See, e.g.,
Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084, 1089 (5™ Cir. 1979) (staying civil
discovery); Kmart Corp. v. Aronds, Civ. No. H-96-1212 (S.D. Tex. Dec. 11, 1996) (unpublished
order) (staying civil proceedings). Here, Fastow argues, the Court should stay all oral and
written discovery as to him only; allow plaintiffs to go ahead with discovery and trial against all
other defendants; and, sometime in the future, allow plaintiffs to obtain discovery from him, too.
3. In deciding whether to grant stays based on parallel criminal proceedings, courts
consider “the relative weights of the parties’ competing interests” so that the rights of all parties
“are taken into consideration before the court decides whose rights predominate.” Wehling, 608
F.2d at 1088. Courts also consider, inter alia, their own interests in efficient administration and
judicial economy. Irustees of the Plumbers & Pipefitters Nat'l Pension Fund v. Transworld
Mechanical, Inc., 886 F. Supp 1134, 1135 (S.D.N.Y. 1995); Volmar Distributors, Inc. v. The
New York Post Co., Inc., 152 F.R.D. 36, 39 (S.D.N.Y. 1993).

4. The key problem with Fastow’s argument is that he purports to balance his
interests against the plaintiffs’ without considering the interests of the other defendants and the
Court. As we show below, those interests weigh strongly against Fastow’s proposal for

piecemeal discovery.
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A. The interests of Ken L. Harrison and other defendants weigh strongly against
proceeding with discovery against everyone except Fastow.

5. Fastow is one of a handful of central figures in these proceedings. His conduct is
at issue in most of the allegations in plaintiffs’ bloated complaints. He is alleged to possess
material information about all of plaintiffs’ claims.

6. Ken L. Harrison and the other defendants would be severely prejudiced if they
were forced to go to trial without having deposed Fastow or reviewed documentary discovery
obtained from him. But that is a very real possibility if the Court grants Fastow’s motion for a
personal stay of discovery. If criminal proceedings are instituted against Fastow, there is no
telling how long they will last. Fastow acknowledges as much, speculating that his criminal case
may not be resolved before this Court’s firm trial date of December 1, 2003. Fastow Motion at
9, n. 8. If that speculation proves correct, then the other defendants will be forced to go to trial
without the benefit of any discovery from one of the central figures in this dispute.

7. It would be unjust to require other defendants to proceed to trial before Fastow
even has been deposed. When faced with a motion for stay by such a central figure, courts

routinely grant the stay as to all defendants, see, e.g., Plumbers & Pipefitters, 886 F. Supp. at

1141, or deny it as to all defendants, see, e.g., Fidelity Bankers Life Ins. Co. v. Wedco, Inc., 586

F. Supp. 1123, 1127 (D. Nev. 1984). Tellingly, Fastow does not cite a single multi-defendant
case in which a court followed the piecemeal approach he advocates here. Rather, the court
granted the stay as to all defendants in every multi-defendant case that Fastow cites. Kmart,
Fastow’s Ex. 1 at 6; Plumbers & Pipefitters, 886 F. Supp. at 1141; Volmar, 152 F.R.D. at 42,
Brumfield v. Shelton, 727 F. Supp. 282, 284-85 (E.D. La. 1989).
8. Consistent with those cases, this Court should deny Fastow’s request for a
personal stay of discovery. Requiring other defendants to go forward without any discovery
from such a central figure would intolerably prejudice their defense of this action.
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B. The Court’s interest in efficient administration weighs strongly against
staggered discovery.

0. This action is remarkably large and complex, and conservation of the Court’s
scarce resources 1s correspondingly important. Fastow’s proposal would waste those scarce
resources.

10. The cases Fastow cites have rejected similar proposals for precisely that reason.
In Plumbers & Pipefitters, the court rejected the argument that a stay of proceedings should
apply to two central defendants only. 886 F. Supp. at 1141. In entering a stay as to all parties,
the court noted that “a partial stay could lead to duplicative discovery efforts” such as “the need
to re-issue interrogatories or re-depose certain individuals in light of the testimony given by the
[central defendants].” Id.

11. In the same vein, the Volmar court held that a full stay of discovery as to all
parties was appropriate based on the Fifth Amendment concemns of two central defendants. 152
F.R.D. at 41. The court again noted the possibility for inefficient, duplicative litigation inherent
in a partial stay and held that a complete stay was required “[t]Jo avoid duplication of effort and
unnecessary litigation costs.” Id. at 42.

12. In this case of all cases, the Court’s need for efficient and cost-effective
administration should weigh heavily. Granting a stay of discovery only as to Fastow would lead

to inefficient, duplicative discovery and waste the Court’s resources.
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III. CONCLUSION

13. For the reasons stated, defendant Ken L. Harrison respectfully requests that this

Court DENY defendant Andrew S. Fastow’s Motion to Postpone Discovery During Pendency of

Criminal Proceedings.

Of Counsel:

Zachary W.L. Wright, OSB No. 94161

Tonkon Torp LLP

888 SW Fifth Avenue, Suite 1600
Portland, OR 97204

Telephone: 503.802.2041
Facsimile: 503.972.3741

e-mail: zach@tonkon.com

Amy J. Pedersen, OSB No. 85395
Tonkon Torp LLP

888 SW Fifth Avenue, Suite 1600
Portland, OR 97204

Telephone: 503.802.2110
Facsimile: 503.972.3810

e-mail: amv@tonkon.com

Respectfully submitted,

TONKON TORP LLP

By: L(/ MZZ-—« [ % 7 'fw
William F. Martson, Jr., OSB No. 721 P >
Tonkon Torp LLP S

888 SW Fifth Avenue, Suite 1600
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CERTIFICATE OF SERVICE

I gertify that on the _(ﬂi{‘day of May, 2002, a truc and corrcct copy of the KEN
L. HARRISON’S RESPONSE TO DEFENDANT ANDREW S. FASTOW'S MOTION TO
POSTPONE DISCOVERY DURING PENDENCY OF CRIMINAY PROCEEDINGS was
served via e-mail, United States mail, and/or facsimile on all persons listed on Exhibit A,

attached hereto.
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THE FOLLOWING PARTIES WERE
SERVED VIA E-MAIT: TRANSMISSION:

Linda L. Addison, Esq.

Fulbright & Jaworski L.L.P.

1301 McKinney. Suite 5100

Houston, TX 77010-3095

Telephope: (713) 651-5628

Fax: (713) 651-5246

laddison@fuibright com

Attorneys for The Northern Trust Company
Northern Trust Retirement Consulting L1.C

Tom P. Allen, Esq.

McDaniel & Allen

1001 McKinney Street, 213t Floor

Houston, TX 77002

Telephone: (713)227-5001

Fax: (713) 227-8750
tallen@medaniclallen.com

Attorneys for Defendant Ben F, Glisan, Jr.

James N. Benedict

Mark A Kirsch

James F. Moyle

Clifford Chance Rogers & Wells, LLP
200 Park Avenue

New York, NY 10166

Telephone: (212) 878-8000

Fax: (212) 878-8375

james benedict@cliffordchance.com
mark.kirsch@eliffordchance,com
Jjames.moyle@cliffordchance.com
Attornoys for Alliance Capital Management LLP
(Newby)

Steve W, Berman, Esq.

Hagens Berman, LLP

1301 Fifth Avenue

Suitc 2900

Scattle, WA 98101

Telcphouc: (206) 623-7292

Fax: (206) 623-0594
steve@hagens-berman.com

Co-Lead Counsel for the Tittle Plaintiffs

Robert Hayden Burns, Esq.
Burns Wooley & Marxscglia
1111 Bagby, Suite 4900
Houston, TX 77002
Telephona: (713) 651-0422
Fax: (713) 751-0817
wW.co
Attorpeys for Defendant Kristina Mordaunt

5/6/02 11:06 AM
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James E. Coleman, Jr., Esq.

Carrington, Coleman, Slotmun & Blumentha! LLP
200 Creacent Court, Suite 1500

Dallae, TX 75201

Telephone: (214) 855-3000

Fax: (214) 855-1333

deskin(@cesb com

Attorneys for Keancth L. Lay

Ronald E. Cook

Cuok & Roech, LLP

1111 Bagby Stroct, Suite 2650

Houston, TX 77002

Telephone: (713) 652-2800

Fax: (713) 632-2029

rcooki@cookroach.com

Attorneys for Alliance Capital Management LLP
(Vewby)

Jeremy L. Dayle, Esq.

Gibbs & Bruns, LLP

1100 Louisiana, Suite 5300

Houston, TX 77002

Telephone: (713) 650-8305

Fax: (713) 750-0903

jdoyle@gibbs.bruns. com

Attorneys for Robert Belfer, Norman Blake;
Ronnle Chan, John Duncan, Joe Foy, Wendy
Gramm, Robert Jaedicke, Charles LeMaistre,
John Mendelsohn, Jerome Meyer. Paulo Ferraz
Pereira, Frank Savage, Charls Walker, John
Wakeham, Herbert Winokur

Antbony C. Epstein, Esq.

Steptoe & Johnson LLP

1330 Connectient Avenue, N.W,

Washington, DC 20036

Telephone: (203) 429-2065

Fax: (202) 261-7507

2epstein@steptoe.com

Attarneys for Philip J. Barelides, Mary K. Joyce
and James 5. Prentice

Barry G. Flynn, Esq.

Law Qffices of Barry Q. Flynn, P.C.
1300 Post Oak Blvd.. Suite 750
Houston, TX 77056

Telephone: (713) 840-7474

Fax: (713) 840-0311
beflaw@mywavsner.com
Attorneys for David Duncan



Mark K. Glasser, Esq.

King & Spalding

1100 Lonisiana, suite 4000
Houston, TX 77002
Telephone: (713) 751-3200
Fax: (713) 751-3290

mkglasser@kslaw.com
Attorneys for LIM IT Co-Investment

H. Bruce Golden, Esq,.

Golden & Owceas, LLP

1221 McKimoy Swect, Suite 3600
Houston, TX 77010

Telephone: (713) 223-2600

Fax: (713)223-5002
ggldcn@gg[g;c_ugwens.com
Attorneys for John A, Urquhbart

Ropger B. Greenberg, Eeq.

Schwartz Junell Campbell & Oathout, LLP
2000 Two Houston Center

909 Fannin

Houston, TX 77010

Telephone: (713) 752-0017

Fax: (713) 752-0327
1greenberg@schwarrz-juneil com

Attorneys for the Regents of the University of
California

Mark C. Hansen, Esq.

Kellogg, Huber, Hanscn, Todd & Evans PLLC
1615 M Strect, NW, Suite 400

Washington, DC 20036

Telephone: (202) 326-7900

Fax: (202) 326-7999

mhansen@khhte.com

Attorneys for Defendant Nancy Temple

Rusty Hardin, Esq.

Rusty Hardin & Asgsociates, P.C.

1201 Louisiang, Suite 3200

Houston, TX 77002

Telephone: (713) 652-9000

Fax: (713) 652-0800
rhardin@rustvhardin.com

Attorneys for Arthur Andersen, LLP

Robin L. Harrison, Esq.

Campbell, Harrison & Wrighs LLP

4000 Two Houston Center

909 Fannin Strect

Housten, TX 77010

Telephone: (713) 752-2332

Fax: (713) 752-2330Q
tharrizson@echd-law.com

Liaison Counsel for the Titife Plaintiffs

5/6/02 11:06 AM
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Sharon Katz, Esq.

Davis Polle & Wardwell

450 Lexington Avenue

New York, NY 10017
Telephone: (212) 450-4000

Fax (212) 450-3800 :

Fax (212) 450-3633
andergen.courtpapers(ddpw.com
Attoracys for Arthur Andcersen

Charles G. King, Esq.

King & Pounington, LLP

7111 Louisiana Steet, Suite 3100

Houston, TX 77002

Telephone: (713) 225-8404

Fax: (713) 225-8488

cking(@kandplaw.com

Attorneys for Goldman Sachs, Salamon Smith
Barney, Banc of America Securities

William S, Lerach, Esq.

G. Paul Howes, Esq.

Helen J. Hodges, Esq.

Milberg, Weiss, Bershad, Hynes & Lerach LLP
401 B Street, Suite 1700

San Diego, CA 92101

Telephone: (619) 231-1058

Fax: (619)231-7423

caron@milbers.com

Attorneys for the Regents of the University of
California and Lead Counsel for the Newdy
Plaintiffs

Kenpeth S. Marks, Esq.
Susman Godftey, L.L.P.

1000 Louisiana, Suite 100
Houston, TX 77002
Telephone: (713)651-9366
Fax: (713) 654-6666
kmarks@susmangodfrey.com

Attorneys for Enron Corporation

James Marshall, Esq.

2540 Huntington Drive, Suitc 201
San Marino, CA 91108-2601
Tclephone: (626) 287-4540

Fax: (626) 237-2003
marshali@agelobal.nes

Artorney for Wikt Plaintiffs



John J. McKerta, II1, Esq.

Graves, Dougherty, Hearon & Moody, P.C.
515 Congress Avenue, Suite 2300

Austin, TX 78701

Telephone: (512) 480-5600

Fax: (512) 478-1976
mmcketta@oedhm. com

Attorneys for Rebecca Mark-Jusbasche

Richard Mithoff, Esq.
Mithoff & Yacks

Onc Allen Centor, Ponthousc
500 Dallas

Houston, TX 77002
Telephone: (713) 6541122
Rax: (713) 739-8085

Co.

John L. Murchison, Jr., Esq.
Vinson & Elkins, L.L.P.

2300 First City Tower, 1001 Fagnin
Houston, TX 77002

Telephone: (713) 758-2222

Fax: (713) 758-2346

imurchison@velaw.com

Aundrew J, Mytelka, Esq.

David Le Blanc, Esq.

Greer, Horz & Adamsd‘L.L.P.

One Moady Plaza, 18" Floor

Galvcston, TX 77550

Telephona: (409) 797-3200

Fax: (409) 766-6424
amvtelka@egeerherz.com
disblanc@greetherz.com

Attorneys for American National Plaintiffs

Eric J.R. Nichols, Esq.

Beck, Redden & Secrest

1221 McKenney St., Suite 4500

Houston, TX 77010-2010

Telephone: (713) 951-.3700

Fax: (713)951.3720
enichols@brafirm.com

Attorneys for Michael J, Kopper, Chewco
Investments, L.P. and LM Cayman, L.P.
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Attorneys for Defendant J.I'. Morgan Chase &
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Jacks C, Nickens, Esq.

Nickens, Lawless & Flack

1000 Louisiana, Suite 1800

Houston, TX 77002

Telephone: (713) 5§71-9191

Fax: (713) §71-9652

jnickens@nif-law.com

Attorneys for The Estate of J. Clifford Baxter,
Deceased; Richard B. Buy; Richard A. Causey;
Mark A. Frevert; Joseph M. Hirko; Stanley C.
Hortoan; Steven J. Kean; Mark E. Koenlg; Michael
5. McConnell; Jeffrey McMahon; J. Mark Mctty;
Cindy K. Olson; Lou L. Pai; Kenneth D. Rice;
Joseph W. Sutton; Paula Rieker

Gary A. Orseck, Esq.

Robbins, Russell, Englert Orseck & Untereiner LLP
1801 K Street. NW, Suite 411

Washington, DC 20006

Telephone: (202) 775-4500

Fax: (202) 775-4510

gorseck{@robbinsrussell.com

Attornoys for Defendant Michael Lowther

Benard V, Preziosi, ., Esq.

Curtis, Mallet-Prevost, Colt & Mosle, LLP
101 Park Avenue

New York, NY 10178-0061

Telephone: (212) 696-6000

Fax; (212) 697-1559

bpreziosi@cm-p.com

Attorneys for Defendant Michael C. Odom

Lynn L. Sarko, Esg.

Keller Roluback, LLP

1201 Thixrd Avenue, Suite 3200

Seaude, WA 93101.3052

Telephone: (206) 623-1500

Fax: (206) 623-3384
lzarko@kellerrohrback.com

Co-Lead Counsel for the Tittle Plaintiffs

Scott B, Schreiber, Esq.

Armold & Porter

555 T'wolfth Strect, NW

Washington, DC 20004-1206
Tslophone: (202) 942-5000

Fax: (202) 942-5999
coroncourtpapers@aporter.com
Attoroey for Defendant Thomas Bauer
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Jacalyn D. Scott

Wilshire Scatt & Dyer P.C.

3000 Onc Houston Center

1221 McKinney

Houstan, TX 77001

Telephone: (713) 651-1221

Fax: (713)651-0020

Jjscutt@wsd-law,com

Attorneys for Citigroup, Inc. and Salomon Smith
Barney, Inc.

G. Sean Jez, BEsq.

Fleming & Associates

1330 Post Oak Blvd., Suite 3030
Houston, TX 77056

Telephone: (713) 621.7944

Fax: (713)621-9638
enron@fleming-law.com

Attorneys for Individual Plaintiffe

George W, Shepherd, UT, Esq.

Cruse, Scatt, Henderson & Allen, LLP
600 Travis Street, Suits 3000

Houston, TX 77002-2910

Telephone: (713) 650-6600

Fax: (713) 650-1720
bshepherd@cruscseatt.com

Attorneys for D. Stephen Goddard, Jr.

Craig Smysocr, Esq.

Smyser Kaplan & Veselka. LL.P.
2300 Bank of America Center
700 Louisiana

Housron, TX 770Q2

Telephone: (713) 221-2330

Fax: (713)221-2320

EnTonse .COm

Attorneys {or Audrew S. Fastow

Robert M. Stern, Esq.

O'Melveny & Myers, LLP

555 13th Sweet, NW, Suite 500 W
Washington, DC 20004
Telephone: (202) 383-5328

Fax: (202)383-5414
rstem@ornmr,gom

Attorneys for Jeffrey K. Skilling

Abigail Sullivan, Esg.

Bracewcll & Patterson LLP

711 Louisiana Street, Suite 2900
Houswn, TX 77002

Telephone: (713) 221-1205

Fax: (713) 221-214%
asullivap@hraccpatt.com

Attorncys for James V, Derrick, Jr.
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John K. Villa, Esgq.

Williams & Connolly LLP

725 Twelfth Stweet, NW

Washington, DC 20005-5301

Teclephone: (202) 434-5000

Fax: (202) 434-5029

jvilla@we.com

Aftoracys for Vinson & Elkins LLP, Ronald T.
Astin, Joseph Dilg, Michael P. Finch and Max
Hendrick, I

Paul Vizcarrondo, Jr.

Waghtel, Lipton, Rosen & Katz

51 West 52" Street

New York, NY 10019-6150

Telephone: (212) 403-1000

Fax: (212) 403-2000

pvizearrondo@wlrk.com

Attorneys for Goldman Sachs, Ban¢ of America
Securities
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Houston, TX 77024

Telephone: (713) 647-6800
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Attoracy for Investors Partner Life Ias. Cu,, ct al.

(Newby)

Michae! Connelly

Connclly, Baker, Wotring & Jackson
700 Louisiana Street, Suitc 1850
Houston, TX 77002

Telephone: (713) 980-1711

Fax: (713) 980-1701

Attorneys for Kirkland & Ellis (Newby)

Harvey Greeafield

Law Firm of Harvey Greenficld
60 E, 42nd Street, Suite 2001
New York, NY 10165
Telephone: (212) 949-5500
Fax: (212) 945-0049

Attorney for Morgan Krim (Newby)

Taylor M. Hicks, Esq,

Hicks Thomas & Lilienstern, LLP

700 Louisiana, Suite 1700

Houston, TX 77002

Telephone: (713) 547-9100

Fax: (713) 547-9150

Attorneys for Merrill Lynch & Co., Ine.
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John W. Keker, Esq.

Keker & Van Nest, L.L.P.

710 Sansome Street

San Francisco, CA 94111-1704
Telephone: (415) 391-5400

Fax: (415)397-7188

Attarneys for Andrew 8. Fastow

Fredrick F, Neid

Assistant Atrorney General

2115 State Capirol

Lincoln, NE 63509-3920

Telephone: (402) 471-2682

Fax: (402) 4713835

Attorney for Nebraska Investment Council & the
PERS (Newby)

Gary Benjamin Pitts

Pius & Associates

8866 Gulf Freeway, Suite 117

Houston, TX 77017-6528

Telephone: (713) 910-0555

Fax: (713)910-0594

Attorneys for Peter M. Norris, et al, (Vewby)

Carolyn 8. Schwartz, Esq,

United States Trustee, Region 2

33 Whitehall Street, Twenty-first Floor
New York, NY 10004

Telephone: (212) 510-0500

Fax: (212) 668-2255
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