IN THE UNITED STATES DISTRICT COURT

UNITED STATES COURTS
SOUTHERN DISTRIGT .
FLEp | OF TEXAS

SOUTHERN DISTRICT OF TEXAS APR 2 4 2002

MARK NEWBY, ET AL.,
Plaintiffs,

V.

ENRON CORPORATION, ET AL,

Defendants.

HOUSTON DIVISION

PIRELLI ARMSTRONG TIRE

CORPORATION RETIREE

MEDICAL BENEFITS TRUST,

Derivatively On Behalf of ENRON

CORPORATION, ET AL.,
Plaintiffs,

v.

ENRON CORP., ET AL.,

Defendants.

TITTLE, ET AL.,
Plaintiffs,

v.

ENRON CORP., ET AL,

Detendants.
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/MHAEL N. MILBY, CLERK OF COUR:
No. H-01-CV-3624

(Consolidated Action)

No. H-01-CV-3645

(Consolidated Action)

No. H-01-CV-3913

(Consolidated Action)

RESPONSE TO MOTION OF ANDREW S. FASTOW TO ENJOIN JANE BULLOCK
AND OTHER WASHINGTON COUNTY RESIDENTS FROM SEEKING RELIEF IN
STATE COURT IN THEIR HOME COUNTY
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TO THE HONORABLE MELINDA HARMON, DISTRICT JUDGE:

A cherished and fundamental right in our American system of democracy is freedom.
Within the judicial system, a classic example of this freedom is the right of an injured party to
bring a lawsuit in federal or state court when both venues afford jurisdiction and a remedy. The
chorus of Motions filed by Defendants Arthur Andersen, Jeffrey Skilling, and now Andrew
Fastow (collectively referenced as “Defendants”) will effectively deprive the Washington
County Plaintiffs in Bullock of their right to pursue in state court damage claims for Defendants’
egregious conduct related to their actions taken after Kenneth L. Lay falsely represented the
financial condition of Enron at a Washington County Chamber of Commerce banquet in
QOctober, 2000.

L

Defendants argue that there are two grounds to support their Motions to Stay
Discovery—(1) (SLUSA) and (2) the All Writs Act, 28 U.S. Sec. 1651. SLUSA does not apply
to Bullock because fewer than 50 plaintiffs have brought an individual action in state court for
representations made in Brenham. Nevertheless, Defendants argue that this Court has the
authority to block all discovery or hearings in Bullock until it has ruled on their Motions to
Dismiss the federal class actions under the PSLRA. In making this argument, Defendants are
again inviting this Court to commit error and attempt to make the federal class action a
mandatory class action, prohibited by Federal Rule of Civil Procedure 23 and the U.S. Supreme

Court in a situation such as this. See Ortiz v. Fibreboard Corp., 527 U.S. 815, 847 91 (1999).
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The claims of the Washington County Plaintiffs do not have common questions of law
and fact, as the misrepresentations of which they complain occurred in Brenham, Texas, when
Mr. Lay appeared in person to make them. See Stewart v. Winter, 669 F2d 328, 335 (5th Cir.
1982).

There is no typicality of the claims of these Plaintiffs with those of the institutions and
individuals in the proposed federal class action as required. See Ziemack v. Central Corp., 163
F.R.D. 530, 533 (N.D. Ill. 1995).

There would be no fair and adequate representation of the Washington County plaintiffs
in the federal class action allowing them to proceed separately in their state law claims. See
Issen v. GSC Enterprises, Inc., 508 F. Supp. 1278, 1295-6 (D.C. III. 1981).

1L

In addition to In re Transcrypt Int’l Secs. Litig., 57 F. Supp. 2d 836 (D. Neb. 1999),
previously cited and discussed in Plaintiffs’ Motions to Quash the Arthur Andersen and Skilling
Motions, the Northern District of Texas issued less than three weeks ago (on April 5, 2002) a
decision directly on point in support of Plaintiffs’ position See Lapicola v. Alternative Dual
Fuels, Inc. 2002 WL 531545 (N.D. Tex. 2002). In Lapicola, the four plaintiffs had filed a
securities fraud case in federal court and a separate lawsuit in Texas state court for “common law
fraud, statutory fraud, negligent misrepresentation, self-dealing, conversion, breach of fiduciary
duty, and breach of good faith and fair dealing. Id. After the plaintiffs had served interrogatories
and document requests in the state court action, the defendants sought an order from the federal
court staying this discovery until it had ruled on their motion to dismiss the federal case. Id.

Citing Transcrypt, the Court noted: “it is not clear that the stay provisions of sections

77z-1(b)(3)(D) are even applicable to private individual lawsuits brought in state court.” Id.
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(emphasis in original). Assuming arguendo that the Court had power to stay discovery in a
private state court individual action, it held inapplicable the two primary purposes for a stay of
discovery under the PSLRA—(1) protecting a defendant from an unreasonable burden before
disposition of a motion to dismiss, and (2) preventing a plaintiff unable to meet the heightened
pleading requirements of the PSLRA from using discovery in state court to “resuscitate a
complaint that is otherwise subject to dismissal.” Id.

As in Lapicola, neither of the two “primary purposes for a stay of discovery” under the
PSLRA apply in this case. With legions of lawyers and support staff at their disposal,
Defendants cannot argue sincerely that responding to discovery or attending a hearing first set in
January, 2002, in state court during the next two months will cause them an unreasonable
burden. Furthermore, Plaintiffs’ counsel in Bullock will readily agree not to make any
information obtained in the state court case available to class counsel for use in responding to
Defendants’ motions to dismiss the federal class action lawsuits.

IIL

Defendants have cited no cases supporting their arguments which relate directly to the
stay of discovery issue before this Court. The best they have done is to cite secondary authorities
criticizing the thoroughly reasoned decision in In re Transcrypt International Securities
Litigation. Plaintiffs, by contrast, have provided the Court with two decisions squarely in
support of their position.

In sum, there is no legal or practical justification for the relief Defendants are seeking in
their motions to stay discovery in Bullock for the next two to three months (i.e., until this Court
has ruled on their motions to dismiss the federal class actions). Accordingly, Plaintiffs urge the

Court to deny the motions to stay discovery filed by Defendants Arthur Andersen, Jeffrey

Enr12896 RespMotAFEnj Fi sd 04-24-02 4



Skilling, and Andrew Fastow, and to grant them any other relief deemed appropriate, including
being allowed to proceed with their individual actions remanded by another federal court to
Washington County.

Respectfully submitted,

FLEMING & ASSOCIATES, L.L.P.
G. Sean Jez

State Bar No. 00796829

George M. Fleming

State Bar No. 07123000

Sylvia Davidow

State Bar No. 05430551

1330 Post Oak Blvd., Suite 3030
Houston, Texas 77056-3019
Tel. No.: (713) 621-7944

Fax No.: (713) 621-9638
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By L. _&eown Jez
G. Sean Jez*

ATTORNEYS FOR PLAINTIFFS
*Signed by permissior
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CERTIFICATE OF SERVICE

I hereby certify a true and correct copy of the foregoing pleading has been served on
April 24, 2002, in accordance with the Court’s April 10, 2002 Order.

) L. .
e //Ma/ Daundas

Sylvia D/Avidow
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SERVICE LIST

Ms. Lynn Lincoln Sarko Mr. Roger B. Greenberg
KELLER ROHRBACK, LLP SCHWARTZ JUNELL ET AL.
1201 Third Avenue, Suite 3200 Two Houston Center

Seattle, WA 98101-3052 909 Fannin, Suite 2000
206-623-1900 Houston, TX 77010
206-623-3384 (fax) 713-752-0017

e-mail: lsarko@kellerrohrback.com 713-752-0327 (fax)

e-mail: rgreenberg@schwartz-junell.com

Local Counsel for Securities Plaintiffs

Co-Lead Counsel for Tittle Plaintiffs in Newby

Mr. William S. Lerach Mr. Steve W. Berman

Ms. Helen J.Hodges Mr. Clyde A Platt, Jr.

Byron S. Georgiou HAGENS BERMAN LLP

MILBERG WEISS, ET AL. 1301 Fifth Avenue, Suite 2900

401 B Street, Suite 1700 Seattle, WA 98101

San Diego, CA 92101-5050 206-623-7292

619-231-1058 206-623-0594 (fax)

619-231-7423 (fax) e-mail: steve@hagens-berman.com
-and-

Mr. Melvyn 1. Weiss

Mr. Steven G.Schulman
MILBERG WEISS, ET AL.
One Pennsylvania Plaza
New York, NY 10119-1065
212-594-5300
212-868-1229 (fax)

e-mail: enron@milberg.com

Lead Counsel for Securities Plaintiffs

in Newby Co-Lead Counsel for Tittle Plaintiffs
Mr. Robin L. Harrison Mr. James F. Marshall

Mr. Justin M. Campbell, III JUDICIAL WATCH, INC.
CAMPBELL HARRISON & DAGLEY, LLP 2540 Huntington Dr., Suite 201
4000 Two Houston Center San Marino, CA 91108-2601

909 Fannin Street 626-287-4540

Houston, TX 77010 626-237-2003 (fax)

713-752-2332 e-mail: marshall@attglobal.net

713-752-2330 (fax)
e-mail: rharrison@chd-law.com

Liasion Counsel for Tittle Plaintiffs Attorneys for Plaintiff Ralph A. Wilt, Jr.
Mr. Kenneth S. Marks Mr. Anthony C. Epstein

SUSMAN GODFREY LLP STEPTOE & JOHNSON, LLP

1000 Louisiana St., Suite 5100 1330 Connecticut Ave., NW

Houston, TX 77002-5096 Washington, DC 20036

713-651-9366 202-429-3000

713-654-6666 (fax) 202-429-3902 (fax)

e-mail: kmarks@susmangodfrey.com e-mail: aepstein@steptoe.com

Attorney for Philip J. Bazelides, Mary K. Joyce,
Attorneys for Defendant Enron Corp. James S. Prentice
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SERVICE LIST

Mr. Eric J.R. Nichols

BECK REDDEN & SECREST, LLP
One Houston Center

1221 McKinney St., Suite 4500
Houston, TX 77010-2010
713-951-3700

713-951-3720 (fax)

e-mail: enichols@brsfirm.com

Attomeys for Defendants Michael J. Kopper,
Chewco Investments, LJIM Cayman, LP

Mr. Robert M. Stern
O'MELVENY & MYERS, LLP
555 13th Street N'W., Suite 500 W
Washington, DC 20004-1109
202-383-5300

202-383-5414 (fax)

e-mail: rstern@omm.com

Attorneys for Defendant Jeffrey Skilling

Ms. Abigail K. Sullivan
BRACEWELL & PATTERSON, LLP
South Tower Pennzoil Place

711 Louisiana St., Suite 2900
Houston, TX 77002-2781
713-223-2900

713-221-1212 (fax)

e-mail: asullivan@bracepatt.com

Attorneys for Defendant James V. Derrick, Jr.

Mr. John J. McKetta, 111
GRAVES DOUGHERTY ET AL.
515 Congress Ave., Suite 2300
Austin, TX 78701

512-480-5600

512-478-1976 (fax)

e-mail: mmcketta@gdhm.com

Attomeys for Defendant Rebecca Mark-Jusbasche

Ms. Linda L. Addison
FULBRIGHT & JAWORSKI, LLP
1301 McKinney, Suite 5100
Houston, TX 77010

713-651-5628

713-651-5246 (fax)

e-mail: laddison@fulbright.com

Attorneys for Defendants The Northern Trust
Company, Northern Trust Retirement Consulting
LLC

Mr. Jack C. Nickens

NICKENS LAWLESS & FLACK, LLP
1000 Louisiana, Suite 5360

Houston, TX 77002

713-571-9191

713-571-9652 (fax)

e-mail: trichardson@nlf.law.com

Attorneys for Defendants Estate of J. Clifford
Baxter, Deceased, Joseph M. Hirko, Lou L. Pai,
Paula Ricker, Kenneth D. Rice, Richard B. Buy,
Richard A. Causey, Mark A. Frevert, Stanley C.
Horton, Michael S. McConnell, Jeffrey McMahon,
Cindy K. Olson, J. Mark Metts, Joseph W. Sutton,
Steven J. Kean, Mark E. Koenig

Mr. Billy Shepherd

CRUSE SCOTT HENDERSON & ALLEN, LLP
600 Travis St., Suite 3900

Houston, TX 77002-2910

713-650-6600

713-650-1720 (fax)

e-mail: bshepherd@crusescott.com

Attorneys for Defendant David Stephen
Goddard, Jr.

Dr. Bonnee Linden, Pro Se
LINDEN COLLINS ASSOCIATES
1226 West Broadway
P.O.Box 114

Hewlett, NY 11557
516-295-7906

e-mail:

DO NOT FAX OR E-MAIL
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SERVICE LIST

Mr. James E. Coleman, Jr.
CARRINGTON COLEMAN, ET AL.
200 Crescent Court, Suite 1500
Dallas, TX 75201

214-855-3000

214-855-1333 (fax)

e-mail: deakin@ccsb.com

Attorneys for Defendant Kenneth L. Lay

Mr. William F. Martson, Jr.
TONKON TORP, LLP

888 S.W. Fifth Ave., Suite 1600
Portland, OR 97204-2099
503-221-1440

503-972-3705 (fax)

e-mail: rick@tonkon.com

Attorneys for Defendant Ken L. Harrison

Mr. Jeremy L. Doyle

GIBBS & BRUNS, LLP

1100 Louisiana, Suite 5300
Houston, TX 77002
713-650-8805

713-750-0903 (fax)

e-mail: jdoyle@gibbs-bruns.com

Attorneys for Defendants Robert A. Belfer,
Norman P. Blake, Jr., Ronnie C. Chan, John H.
Duncan, Joe H. Foy, Charles A. LeMaistre, Wendy
L. Gramm, Robert K. Jaedicke, Charls E. Walker,
John Wakeham, John Mendelsohn, Paulo V. Ferraz
Pereira, Frank Savage, Herbert S. Winokur, Jr.,
Jerome J. Meyer, Bruce G. Willison

Mr. Charles G. King

KING & PENNINGTON, LLP
711 Louisiana St., Suite 3100
Houston, TX 77002-2734
713-225-8400

713-225-8488 (fax)

e-mail: cking@kandplaw.com

Attomeys for Defendants Goldman Sachs & Co.,
Banc of America Securities LLC, Salomon Smith
Barney Inc.

Ms. Carolyn S. Schwartz
U.S. Trustee, Region 2

33 Whitehall St., 21st Floor
New York, NY 10004
212-510-0500
212-668-2255 (fax)

NO E-MAIL ADDRESS

Mr. Craig Smyser

SMYSER, KAPLAN & VESELKA, LLP
700 Louisiana St., Suite 2300

Houston, TX 77002

713-221-2300

713-221-2320 (fax)

e-mail: csmyser@skv.com

Attorneys for Defendant Andrew S. Fastow

Mr. H. Bruce Golden

GOLDEN & OWENS, LLP

1221 McKinney St., Suite 3600
Houston, TX 77010

713-223-2600

713-223-5002 (fax)

e-mail: golden@goldenowens.com

Attorneys for Defendant John A. Urquhart

Mr. Rusty Hardin

RUSTY HARDIN & ASSOCIATES, PC
1201 Louisiana, Suite 3300

Houston, TX 77002

713-652-9000

713-652-9800 (fax)

e-mail: rhardin@rustyhardin.com

Attomneys for Defendant Arthur Andersen, LLP

Mr. Barry G. Flynn

LAW OFFICES OF BARRY G. FLYNN, P.C.
1300 Post Oak Blvd., Suite 750

Houston, TX 77056

713-840-7474

713-840-0311 (fax)

e-mail: bgflaw@mywavenet.com

Attorneys for Defendant David B. Duncan
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SERVICE LIST

Mr. Paul Vizcarrondo, Jr.

WACHTELL LIPTON ROSEN & KATZ
51 West 52nd Street

New York, NY 10019

212-403-1000

212-403-2000 (fax)

e-mail: pvizcarrondo@wlrk.com

Attorneys for Defendants Goldman Sachs & Co.,
Banc of America Securities LLC, Salomon Smith
Barney Inc.

Ms. Sharon Katz

DAVIS POLK & WARDWELL

450 Lexington Ave.

New York, NY 10017

212-450-4000

212-450-3633 (fax)

e-mail: andersen.courtpapers@dpw.com

Attomneys for Defendant Arthur Andersen, LLP

Mr. Henry F. Schuelke, I1I

JANIS SCHUELKE & WECHSLER
1728 Massachusetts Ave., NW
Washington, DC 20036

202-861-0600

202-223-7230 (fax)

e-mail: hsschuelke@janisschuelke.com

Attorneys for Defendant Ben Glisan

Mr. Mark A. Glasser

KING & SPALDING

1100 Louisiana St., Suite 4000
Houston, TX 77002-5213
713-751-3200

713-751-3290 (fax)

e-mail: mkglasser@kslaw.com

Attorneys for Defendant LIM2 Co-Investments

Mr. Robert Hayden Burns

BURNS WOOLEY & MARSEGLIA
1415 Louisiana, Suite 3300

Houston, TX 77002

713-651-0422

713-651-0817 (fax)

e-mail: hburs@bwmzlaw.com

Attorneys for Defendant Kristina Mordaunt

Mr. Gary A. Orseck

Mr. Lawrence S. Robbins
ROBBINS, RUSSELL, ET AL.

1801 K. St., NW, Suite 411
Washington, DC 20006
202-775-4500

202-775-4510 (fax)

e-mail: gorseck@robbinsrussell.com

Attorneys for Defendant Michael M. Lowther

Mr. Scott B. Schreiber

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, DC 20004-1206
202-942-5000

202-942-5999 (fax)

e-mail: s_schreiber@aporter.com

Attorneys for Defendant Thomas H. Bauer

Mr. John K. Villa

WILLIAMS & CONNOLLY, LLP
725 Twelfth St., NW

Washington, DC 20005
202-434-5000

202-434-5029 (fax)

e-mail: jvilla@wc.com

Attorneys for Defendants Vinson & Elkins, LLP,
Ronald T. Astin, Joseph Dilg, Michael P. Finch,
Max Hendrick, III

Mr. Mark C. Hansen

Mr. Reid M. Figel

KELLOGG HUBER HANSEN, ET AL.

1615 M St., NW, Suite 400

Washington, DC 20036

202-326-7900

202-326-7999 (fax)

e-mail: mhansen@khhte.com
rfigel@khhte.com

Attorneys for Defendant Nancy Temple

Mr. Bernard V. Preziosi, Jr.

CURTIS MALLET-PREVOST, ET AL.
101 Park Avenue

New York, NY 10178-0061
212-696-6000

212-697-1559 (fax)

e-mail: bpreziosi@cm-p.com

Attomeys for Defendant Michael C. Odom
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SERVICE LIST

Mr. Andrew J. Mytelka

Mr. David LeBlanc

GREER, HERZ & ADAMS, LLP

One Moody Plaza, 18th Fl.

Galveston, TX 77550

409-797-3200

409-766-6424

e-mail: amytelka@greerherz.com
dleblanc@greerherz.com
bnew@greerherz.com
swindsor@greerherz.com

Attorneys for Plaintiffs American National
Insurance Co., National Western Life Insurance
Co, American National Investment Accounts Inc,
SM&R Investments Inc., American National
Property and Casualty Inc., Standard Life and
Accident Insurance Co, Farm Family Life
Insurance Co., Farm Family Casualty Insurance
Co.

Mr. William Edward Matthews
GARDERE WYNNE SEWELL, LLP
1000 Louisiana, Suite 3400

Houston, TX 77002

Fax: 713/308-5555

Attomneys for Defendant Andersen Worldwide,
S.C.

Mr. John L. Murchison, Jr.
VINSON & ELKINS, LLP
2300 First City Tower

1001 Fannin

Houston, TX 77002
713-758-2222

713-758-2346 (fax)

e-mail: jmurchison@velaw.com

Mr. Taylor M. Hicks

Hicks Thomas & Lilienstern, LLP
700 Louisiana, Suite 1700
Houston, Texas 77002
713-547-9100

713-547-9150 (Fax)

e-mail: thicks@hicks-thomas.com

Attorneys for Merrill Lynch & Co., Inc.
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