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Mark NEWBY,
Plaintiff,

V. Consolidated Lead

ENRON CORP,, et al.,
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A it g,

$ows A
iy

[T
SR A
' .Zj’.; A v
Y

AMERICAN NATIONAL

INSURANCE COMPANY, et al.,
Plaintiffs,

VS. Civil Action No. G-02-0084

ARTHUR ANDERSEN, L.L.P., et al.
Defendants.
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AMERICAN NATIONAL INSURANCE COMPANY’S
RESPONSE TO ARTHUR ANDERSEN LLP
EMERGENCY MOTION TO CONTINUE HEARING FOR APRIL 24 2002

Plaintiffs, American National, et al. (“American National”), subject to and without
waiving their Motion to Remand, file this Response to Arthur Andersen LLP’s second
Emergency Motion to now continue the injunction hearing currently set for April 24, 2002 and
would respectfully show the Court as follows:

Arthur Andersen LLP’s (“Andersen”) argument remains the same — Andersen, Lead
Plaintiff and Lead Plaintiff in Tittle are mediating the case, are unwilling to settle, believe
continued discussion to be merited, and have determined that they want yet another extension of
the hearing on the relief requested by American National. The need for a determination remains
the same and additional time will serve only Andersen’s purpose of continued divestment of its
assets. It is not apparent from this Emergency Motion that mediation this week, next week or

any other time will result in any meaningful conclusion. Indeed, what is apparent is that the
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proposed new hearing date would be scheduled to take place shortly before the May 6, 2002 trial
date for Andersen on its criminal acts related to the shredding of documents." In an effort to
forgo the necessity to require the court to react to Andersen’s perceived ‘emergency’, American
National suggested that Andersen agree to provide informal temporary relief until the hearing
could take place. Andersen rejected this suggestion.

The passage of time favors Andersen’s attempt to shed itself of assets, to the detriment of
American National. At the beginning of this odyssey, counsel for Andersen argued, in the
context of suggesting it was working for everyone’s benefit, that Paul Volcker, former Federal
Reserve Chairman, “has a proposed plan for streamlining the business in the United States to
make it a premiere audit-only firm.” As reported in the Wall Street Journal on Monday April 22,
2002 Mr. Volcker’s continued role in righting the foundering ship of Andersen was ‘pre-
conditioned’ on certain issues, including “a settlement with federal prosecutors and resolution of
the various civil cases against the firm related to the botched audits of Enron Corp.” In that
same article the Wall Street Journal reported that Mr. Volcker has become frustrated with the
leadership at Andersen. In releasing news that Mr. Volker may now leave his post with
Andersen, the Journal reported that his “[a]ggravation has grown, according to people familiar
with Mr. Volcker’s thinking, as senior partners have appeared more interested in looking for an
exit strategy, including jobs elsewhere, than on righting the Andersen ship.” Thus, outwardly
Andersen embraces the concept of resolving its difficulties, while internally its principals’

attempt to jump from a sinking ship, taking with them whatever they may salvage. What they

' Tt would not be unfamiliar to have Andersen once again file another ‘emergency’
motion on Monday, April 29" asking this court to again extend the hearing date until sometime
in the future pending resolution of the criminal case against it.
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will leave behind is a derelict vessel with no recourse to those who relied upon their stewardship
in acting as watchdogs over Enron’s financial statements.

The failure of Andersen to resolve its difficulties with federal prosecutors is an indicator
that it will be unwilling or unable to settle this matter expeditiously. Mr. Volcker’s pending
departure is a telling sign of the firm’s inability to settle the Newby action, as he conditioned his
continued involvement on the resolution of both civil and criminal matters relating to the Enron
audits. It is well reported and clear, as of Thursday, April 18, 2002, that Andersen is not going
to settle its case with federal prosecutors. It is equally as clear that Andersen has no intention of
expeditiously resolving the various civil cases against it and in light of Mr. Volcker’s pending
departure, Andersen has retained the firm of Alvarez & Marsal to “realize a fair value for those
parts of the business that may not be a part of Andersen LLP going forward.” Among other
roles, Alvarez & Marsal identify themselves as a trustee and examiner for bankruptcy
proceedings. Although Andersen denies that it has retained Mr. Marsal to prepare it for
bankruptcy, its choice of expertise is fairly transparent. Moreover, Andersen is now using Mr.
Marsal as a witness for purposes of this motion, having submitted an Affidavit by Mr. Marsal in
connection with its response to American National’s request. Accordingly, it is likely that Mr.
Marsal will need to be deposed on an expedited basis.

American National respectfully requests that the Court deny in part, the relief requested
by Andersen in continuing the injunction hearing on April 24, 2002. As this Court has
understandably shown a willingness to allow the mediating parties to continue unfettered in their
discussions, American National requests that the Court issue an order identifying a definite date
and time for hearing, subject to no further extensions, so that it may make appropriate plans for

its witnesses, some of whom need to travel from out-of-state. Moreover, American National
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requests this Honorable Court’s permission to depose Mr. Marsal prior to the next setting or,
alternatively, to strike the Affidavit of Mr. Marsal or use of Mr. Marsal as a witness at the
hearing. American National respectfully requests such other and further relief that it may be

entitled to in law or in equity.

Respectfully submitted,

GREER, HERZ & ADAMS, L.L.P.

By: &. 94 jZ/Zr?QZé - ¢
Andrew J. Myteka

Attorney in Charge

State Bar No. 14767700

One Moody Plaza, 18" Floor
Galveston, Texas 77550
(409) 797-3200;

(409) 766-6424 (telecopier)

ATTORNEY FOR AMERICAN NATIONAL
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OF COUNSEL.:

John S. McEldowney

State Bar No. 13580000

Joe A.C. Fulcher

State Bar No. 07509320

M. David Le Blanc

State Bar No. 00791090
Steve Windsor

State Bar No. 21760650
Greer, Herz & Adams, L.L.P.
One Moody Plaza, 18th Floor
Galveston, Texas 77550
(409) 797-3200

(409) 766-6424 (FAX)

ATTORNEYS FOR AMERICAN NATIONAL
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CERTIFICATE OF SERVICE

I hereby certify that on this the 23" day of April 2002, a copy of the forgoing
document was served on all counsel listed on Exhibit A of the Court’s April 10, 2002
order by e-mail (PDF format).

L [ mzlh*
Andrew J. Mytelka
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EXHIBIT “A”

Linda L. Addison

Fulbright & Jaworski LLP

1301 McKinney, Suite 5100
Houston, TX 77010-3095
Phone: 713-651-5628

Fax: 713-651-5246

Email: laddison@fulbright.com

Attorney for The Northern Trust Company and
Northern Trust Retirement Consulting LLC

Jeremy L. Doyle

Gibbs & Bruns LLP

1100 Louisiana, Suite 5300
Houston, TX 77002

Phone: 713-650-8805

Fax: 713-750-0903

Email: jdovle@gibbs-bruns.com

Attorney for Robert Belfer, Norman Blake, Ronnie
Chan, John Duncan, Joe Foy, Wendy Gramm,
Robert Jaedicke, Charles LeMaistre, John
Mendelsohn, Jerome Meyer, Paulo Ferraz Pereira,
Frank Savage, Charis Walker, John Wakeham,
Herbert Winokur

Steve W. Berman

Hagens Berman, LLP

1301 Fifth Avenue, Suite 2900
Seattle, WA 98101

Phone: 206-623-7292

Fax: 206-623-0594

Email: steve@hagens-berman.com

Co-Lead counsel for the Tirtle Plaintiffs.

Anthony C. Epstein

Steptoe & Johnson LLP

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

Phone: 202-429-8065

Fax: 202-261-7507

Email: aepstein@steptoe.com

Attorney for Philip J. Bazelides, Mary K. Joyce and
James S. Prentice.

Robert Hayden Burns

Burns Wooley & Maseglia
1111 Bagby, Suite 49500
Houston, TX 77002

Phone: 713-651-0422

Fax: 713-751-0817

Email: hbums@bwmzlaw.com

Attorneys for Defendant Kristina Mordaunt

G. Sean Jez

Fleming & Associates

1330 Post Oak Blvd., Suite 3030
Houston, TX 77056

Phone: 713-621-7944

Fax: 713-621-9638

Email: terri_raybourn@Fleming-law.com

Attorney for Individual Plaintiffs

James E. Coleman, Jr.

Carrington, Coleman, Sloman & Blumenthal LLP

200 Crescent Court, Suite 1500
Dallas, TX 75201

Phone: 214-855-3000

Fax: 214-855-1333

Email: deakin@ccsb.com

Attorney for Kenneth Lay

Barry G. Flynn

Law Offices of Barry G. Flynn, P.C,
1300 Post Oak Blvd., Suite 750
Houston, TX 77056

Phone: 713-840-7474

Fax: 713-840-0311

Email: bgflaw@mywavenet.com

Attorney for David Duncan
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Mark A. Glasser

King & Spalding

1100 Louisiana, Suite 4000
Houston, TX 77002

Phone: 713-751-3200

Fax: 713-751-3290

Email: mkglasser@kslaw.com

Attorney for LJM 1I Co-Investment

Rusty Hardin

Rusty Hardin & Associates, P.C.
1201 Louisiana, Sutie 3300
Houston, TX 77002

Phone: 713-652-9000

Fax: 713-652-9800

Email: rhardin@rustyhardin.com

Attorney for Arthur Andersen LLP

H. Bruce Golden

Golden & Owens LLP

1221 McKinney Street, Suite 3600
Houston, TX 77010

Phone: 713-223-2600

Fax: 713-223-5002

Email: golden@goldenowens.com

Attorney for John A. Urquhart

Robin Harrison

Campbell, Harrison & Wright LLP
4000 Two Houston Center

909 Fannin Street

Houston, TX 77010

Phone: 713-752-2332

Fax: 713-752-2330

Email: rharrison@chd-law.com

Liaison counsel for the 7irtle Plaintiffs

Roger B. Greenberg

Schwartz, Junell, Campbell & Oathout
2000 Two Houston Center

909 Fannin

Houston, TX 77010

Phone: 713-752-0017

Fax: 713-752-0327

Email: rgreenberg@schwartz-junell.com

Attorney for the Regents of the University of
California

Sharon Katz

Davis Polk & Wardwell

450 Lexington Avenue

New York, NY 10017

Phone: 212-450-4000

Fax: 212-450-3633

Email: Andersen.courtpapers@dpw.com

Attormey for Arthur Andersen

Mark C. Hansen

Reid M. Figel

Kellogg, Huber Hansen, Todd & Evans PLLC

1615 M. Street, N.W., Suite 400

Washington, DC 20036

Phone: 202-326-7900

Fax: 202-326-7999

Email: mhansen@khhte.com
rfigel@khhte.com

Charles G. King

King & Pennington LLP

711 Louisiana, Suite 3100
Houston, TX 77002

Phone: 713-225-8404

Fax: 713-225-8488

Email: cking@kandplaw.com

Attorney for Goldman Sachs, Salomon Smith
Barney, Banc of America Securities
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Jeffrey C. King

Hugehs & Luce L.L.P.

1717 Main Street, Suite 2800
Dallas, TX 75201

Phone: 214-939-5900

Fax: 214-939-6100

Email: kingj@hughesluce.com

Attorney for Bruce Willison

Kenneth S. Marks

Susman Godfrey, L.L.P.

1000 Louisiana, Suite 5100

Houston, TX 77002

Phone: 713-651-9366

Fax: 713-654-6666

Email: kmarks@susmangodfrey.com

Attorney for Enron Corporation

Benard V. Preziosi, Jr.

Curtis, Mallet-Prevost, Colt & Mosle, LLP
101 Park Avenue

New York, NY 10178-0061

Phone: 212-696-6000

Fax: 212-697-1559

EMAIL: bpreziosi@cm-p.com

Attorneys for Defendant Michael C. Odom

James Marshall

2540 Huntington Drive, Suite 201
San Marino, CA 91108-2601
Phone: 626-287-4540

Fax: 626-237-2003

EMAIL: marshall@attglobal.net

Attorney for Wilt Plaintiffs

William S. Lerach

G. Paul Howes

Helen J. Hodges

Milberg Weiss Bershad Hynes & Lerach LLP
410 B. Street, Suite 1700

San Diego, CA 92101-3356

Email: enron@milberg.com

Attorneys for the Regents of the University of
California and Lead Counsel for the Newby
Plaintiffs

William F. Martson, Jr.
Tonkon Torp LLP

1600 Pioneer Tower

888 SW Fifth Avenue
Portland, OR 97204
Phone: 503-802-2005

Fax: 503-972-3705
EMAIL: rick@tonkon.com

Attormey for Ken L. Harrison

Dr. Bonnee Linden, Pro Se

Linden Collins Associates

1226 West Broadway, P.O. Box 114
Hewlett, New York 11557

Phone:

Fax:

Email:

[SEND VIA MAIL PER DR. LINDEN]

John J. McKetta, 111

Graves, Dougherty, Hearon & Moody, P.C.

515 Congress Avenue, Suite 2300
Austin, TX 78701

Phone: 512-480-5600

Fax: 512-478-1976

Email: mmcketta@gdhm.com

Attorney for Rebecca Mark-Jusbasche
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John L. Murchison, Jr.

Vinson & Elkins, L.L.P.

2300 First City Tower, 1001 Fannin
Houston, TX 77002

Phone: 713-758-2222

Fax: 713-758-2346

Email: jmurchison@velaw.com

Gary A. Orseck

Robbins, Russell, Englert Orseck & Untereiner
LLP

1801 K. Street,N.W., Suite 411

Washington, DC 20006

Phone: 202-775-4500

Fax: 202-775-4510

EMAIL: Gorseck@robbinsrussell.com

Attorney for Defendant Michael Lowther

Eric J.R. Nichols

Beck, Redden & Secrest

1221 McKinney, Suite 4500

Houston, TX 77010-2010

Phone: 713-951-3700

Fax: 713-951-3720

Email: enichols@brsfirm.com

Attorney for Michael J. Koper, Chewco
Investments, L.P. and LJM Cayman, L.P.

Lynn Lincoln Sarko

Keller Rohrback LLP

1201 Third Avenue, Suite 3200
Seattle, WA 98101-3052

Phone: 206-623-1900

Fax: 206-623-3384

Email: Isarko@kellerrohrback.com

Co-Lead counsel for the Tittle Plaintiffs.

Jacks C. Nickens

Nickens, Lawless & Flack LLP
1000 Louisiana, Suite 5360
Houston, TX 77002

Phone: 713-571-9191

Fax: 713-571-9652

Email: trichardson@nlf-law.com

Attorney for The Estate of J. Clifford Baxter,
Deceased, Richard B. Buy, Richard A. Causey,
Mark A Frevert, Joseph M. Hirko, Stanley C.
Horton, Steven J.Kean, Mark E. Koenig, Michael
S. McConnell, Jeffrey McMahon, J. Mark Metts,
Cindy K. Olson, Lou L. Pal, Kenneth D. Rice,
Joseph W. Sutton and Paula Rieker

Scott B. Schreiber

Arnold & Porter

555 Twelfth Street, N.W.
Washington, DC 20004-1206
Phone: 202-942-5000

Fax: 202-942-59999

EMAIL: s_schreiber(@aporter.com

Attorney for Defendant Thomas Bauer

Henry F. Schuelke, IIT

Robert Sutton

Janis, Schuelke & Wechsler

1728 Massachusetts Ave., N.W.

Washington, DC 20036

Phone: 202-861-0600

Fax: 202-223-7230

Email: hsschuelke@)janisschuelke.com
rsutton@janisschuelke.com

Attorney for Defendant Ben Glisan
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Billy Shepherd

Cruse, scott, Henderson & Allen LLLP
600 Travis Street, Suite 3900
Houston, TX 77002-2910

Phone: 713-650-6600

Fax: 713-650-1720

Email: bshepherd@crusescott.com

Attorney for D. Stephen Goddard, Jr.

Williams & Connolly LLP
725 Twelfth Street NW
Washington, DC 20005
Phone: 202-434-5000
Fax: 202-434-5705
Email: jvilla@wc.com

Attorney for Vinson & Elkins LLP, Ronald T.
Astin, Joseph Dilg, Michael P Finch and Max
Hendrick 111

Craig Smyser

Smyser Kaplan & Veselka LLP
2300 Bank of America Center
700 Louisiana

Houston, TX 77002

Phone: 713-221-2330

Fax: 713-221-2320

Email: csmyser@skv.com

Attorney for Andrew Fastow

Paul Vizcarrondo, Jr.

Wachtell, Lipton, Rosen Katz
51 West 52" Street

New York, NY 10019

Phone: 212-403-1000

Fax: 212-403-2000

Email pvizcarrondo@wlrk.com

Attorney for Goldman Sachs, Salomon Smith
Barney, Banc of America Securities

Robert M. Stern

O’Melveny & Myers, LLP

555 13" Street, NW, Suite S00W
Washington, DC 20004

Phone: 202-383-5328

Fax: 202-383-5414

Email: rstern@omm.com

Attorney for Jeffrey K. Skilling

Carolyn S. Schwartz

United States Trustee, Region 2

33 Whitehall Street, Twenty-first Floor
New York, NY 10004

Phone: 212-510-0500

Fax: 212-668-2255

Abigail Sullivan

Bracewell & Patterson LLP

711 Louisiana, Suite 2900
Houston, TX 77002-2781
Phone: 713-221-1205

Fax: 713-221-2149

Email: asullivan@bracepatt.com

Attorney for James V. Derrick
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Mark NEWBY,
Plaintiff,

V. Consolidated Lead No. H-01-3624

ENRON CORP., et al.,
Defendants.

AMERICAN NATIONAL

INSURANCE COMPANY, et al.,
Plaintiffs,

VS. Civil Action No. G-02-0084

ARTHUR ANDERSEN, L.L.P., et al.
Defendants.
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ORDER ON ANDERSEN’S EMERGENCY MOTION

Before the Court is Defendant, Andersen’s Emergency Motion to Continue Hearing
set for April 24, 2002. The Court has considered the arguments of counsel for Plaintiffs,
American National Insurance Company, et. al. (“American National” or “Plaintiffs”) and
Defendant Arthur Andersen, L.L.P. (“Andersen”), and finds that:

Andersen’s Emergency Motion to Continue Hearing is hereby DENIED in part and
GRANTED in part.

It is ORDERED that the hearing on American National’s Motion for Temporary

Injunction is set for May 1, 2002 and no further continuances will be granted.
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It is further ORDERED that Anderson shall make Mr. Bryan Marsal available for
deposition at a reasonable period of time prior to the hearing or Mr. Marsal’s affidavit,

and/or testimony will be stricken.

DONE this day of April, 2002.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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