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HOUSTON DIVISION

HENRY P. BLASKIE, JR., Individually and for all other

persons similarly situated, PLAINTIFF

\A Case No. 02-CV-1108

KENNETH L. LAY, JEFFREY K. SKILLING, ANDREW
S. FASTOW, RICHARD A. CAUSEY, JAMES V. DERRICK, JR.,

ESTATE OF J. CLIFFORD BAXTER, MARK A. FREVERT, O l 3624
STANLEY C. HORTON, KENNETH D. RICE, RICHARD B. BUY,

ROBERT A. BELFER, ROBERT P. BLAKE, JR., RONNIE C.

CHAN, JOHN H. DUNCAN, WENDY L. GRAMM, ROBERT K.

JAEDICKE, CHARLES A. LeMAISTRE, JOHN MENDELSOHN,

PAULO V. FERRAZ PEREIRA, FRANK SAVAGE, JOHN

WAKEHAM, HERBERT S. WINOKUR, JR., JOE H. FOY,

KEN L. HARRISON, JEROME J. MEYER, JOHN A.

URQUHART, CHARLS E. WALKER, BRUCE G. WILLISON,

AND ANDERSEN LLP DEFENDANTS

MEMORANDUM IN SUPPORT OF MOTION TO REMAND

This case must be remanded to the District Court of Harris County, Texas, 281 Judicial
District, because the Securities Litigation Uniform Standards Act (“SLUSA”) only allows the
removal of State court actions claiming misrepresentations “in connection with the purchase or sale”
of a covered security. In this case, the plaintiff and the Class! have only claimed that they held on
to securities based upon false and misleading statements, not that they purchased or sold them.

Thus, based upon the plain language of the SLUSA the complaint was not removable.

'The “Class” is defined in the complaint as all persons who purchased securities of Enron
Corp. prior to October 16, 1998 and held the securities through October 16, 2001.
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FACTUAL SUMMARY
This is a class action case bringing common law claims of breach of fiduciary duty against
present and former officers and directors of Enron Corp. (“Enron” or the “Company™) and aiding
and abetting of the same by the Company’s auditor, Anderson LLP (*Anderson”). The plaintiffand
the Class allege they purchased Enron securities prior fo the publication of certain falsq and
misleading statements made and/or authorized by the defendants. The defendants actions caused
plaintiff and the Class to hold onto their Enron securities, and they were later damaged when the

truth of the Company’s financial woes was revealed and the stock price plummeted.

LAW AND ARGUMENT
Anderson, with the apparent consent of the remaining defendants, has removed this action
based upon the SLUSA which only provides for the removal of State court covered class actions
which allege misrepresentations *“in connection with the purchase or sale of a covered security.” 15
U.S.C. §78bb(£)(1)(A), (B). The problem for the defendants is, the complaint does not allege that
the misrepresentations were in connection with a purchase or sale of a security, but in connection
with holding securities. The SLUSA provides in relevant part:
(f) LIMITATIONS ON REMEDIES. --
(1) CLASS ACTION LIMITATIONS. —No covered class action based upon
the statutory or common law of any State or subdivision thereof may be maintained

in any State or Federal court by an private party alleging --

(A)amisrepresentation or omission of a material factin connection
with the purchase or sale of a covered security; or

(B) that the defendant used or employed any manipulative or
deceptive device or contrivance in connection with the purchase or sale of a covered
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security.

(2) REMOVAL OF COVERED CLASS ACTIONS. — Any covered class

action brought in any State court involving a covered security, as set forth in

paragraph (1), shall be removable to the Federal district court for the district in which

the action is pending, and shall be subject to paragraph (1).

15 U.S.C. § 78bb(f)(1)(A), (B) & (2) (emphasis added).

The present complaint is a “covered class action” and involves a “covered security.” The
complaint also alleges misrepresentations of material facts. However, this action is not removable
based upon the clear and plain language of the statute which requires the alleged misrepresentations
to be “in connection with the purchase or sale” of a security.

Recently, Judge Biery of the Western District of Texas decided this very same issue and
remanded common law claims concerning the holding of securities to State court. In Garza
Gutierrez v. Deloitte & Touche L.L.P., 147 F. Supp. 2d 584 (W. D. of Texas, 2001), plaintiffs’ first
amended petition alleged misrepresentation damages caused by the holding of covered securities,
as opposed to the purchase or sale of covered securities. Thus, Judge Biery remanded the case
because the alleged misconduct did not occur in connection with the purchase of covered securities
as required by the SLUSA. Id. at 587.

Other courts addressing this very issue have also remanded the action to State court. Gordon
v. Buntrock, 2000 U.S. Dist. LEXIS 5977, No. 00 CV 303, 2000 WL 556763, at *2 (N.D. Ill. Apr.
28, 2000)(remanding to State court because damages related to holding covered securities, not
purchase or sale as required by SLUSA); Hines v. ESC Strategic Funds, Inc., 1999 U.S. Dist. LEXIS

15790, No. 3:99-0530, 1999 WL 1705503, at *6 (M.D. Tenn. Sept. 17, 1999)(finding no preemption

where plaintiff alleged that defendants' breach of fiduciary duty occurred after plaintiff purchased
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her stock); Lalondriz v. USA Networks, 54 F. Supp. 2d 352, 353-54 (S.D. N.Y.)(remanding to State
court as preserved action), adhered to on reconsideration by 68 F. Supp. 2d 285, 286 (S.D. N.Y.
1999)(holding remand was appropriate and SLUSA did not apply because plaintiffs' petition stated
no claim for purchase or sale of covered security); and, Shaev v. Claflin, 2001 U.S. Dist. LEXIS
6677,2001 WL 548567, at 5 (N.D. Cal. May 17, 2001) (finding no preemption where "purported
injury arose from the mere holding of 3Com stock, and not from any trading of 3Com securities").
CONCLUSION

Plaintiff’s has alleged misrepresentation damages caused by the holding of covered
securities, as opposed to the purchase or sale of covered securities. Thus, the alleged misconduct
did not occur in connection ﬁm the purchase of covered securities as required by the SLUSA and
the removal was improper. This case must be remanded to State court.

DATED: ApriVL{v2002, Respectfully submitted,

w’G. Emerson, Jr.
THE EMERSON FIRM
830 Apollo Lane
Houston, TX 77058
Telephone: 281/488-8854
Facsimile: 281/488-8867

CAULEY GELLER BOWMAN
& COATES, LLP

Steven E. Cauley

Curtis L. Bowman

Scott E. Poynter

P.O. Box 25438

Little Rock, AR 72223

Phone: (501) 312-8500

Fax: (501) 312-8505
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served on all of the
following parties via U.S. First Class Mail this _{ (1'&2 day of April, 2002.

Plaintiffs

John G. Emerson, Jr.
The Emerson Firm
830 Apollo Lane
Houston, Texas 77058
281-488-8854
281-488-8867 (fax)

Steven E. Cauley
Curtis L. Bowman
Scott E. Poynter
Cauley Geller Bowman
& Coates, LLP
P.O. Box 25438
Little Rock, Arkansas 72223
501-312-8500
501-312-8505 (fax)

Defendants

Craig Smyser

Smyser Kaplan & Veselka LLP
700 Louisiana, Suite 2300
Houston, Texas 77002
713-221-2330

713-221-2320 (fax)

James E. Coleman, Jr.

Bruce Collins

Diane M. Sumoski

Sharon Shumway

Carrington, Coleman, Sloman &
Blumenthal, LLP

200 Crescent Ct., Ste. 1500

Dallas, Texas 75201

214-855-3000

214-855-1333 (fax)

Bruce Hiler

Robert M. Stern

O’Melveny & Myers, LLP

555 13% Street, N.W., Suite 500 W
Washington, DC 20004
202-383-5328

202-383-5414 (fax)

Jacks C. Nickens

Paul D. Flack

Nickens, Lawless & Flack, LLP
1000 Louisiana, Suite 5360
Houston, Texas 77002
713-571-9191

713-571-9652 (fax)

Rusty Hardin

Andrew Ramzel

Rusty Hardin & Associates, PC
1201 Louisiana, Suite 3300
Houston, Texas 77002
713-652-9000

713-652-9800 (fax)

Michael Carroll

Daniel Kolb

Sharon Katz

Davis Polk & Wardwell

450 Lexington Avenue

New York, New York 10017
212-450-4000

212-450-3633 (fax)




Robin C. Gibbs

Kathy D. Patrick

Robert J. Madden

Jeremy Doyle

Gibbs & Bruns, LLP
1100 Louisiana, Ste. 5300
Houston, Texas 77002
713-650-8805
713-750-0903 (fax)

Zachary W.L. Wright
Tonkon Torp, LLP

1600 Pioneer Tower

888 S.W. Fifth Avenue
Portland, Oregon 97204-2099
503-221-1440

503-274-8779 (fax)

Jeffrey C. King

Hughes & Luce, LLP

1717 Main Street, Suite 2800
Dallas, Texas 75201
214-939-5500

214-939-6100 (fax)

H. Bruce Golden

Randall C. Owens

Golden & Owens LLP

1221 McKinney Street, Suite 3600
Houston, Texas 77010-2010
713-223-2600

713-223-5002 (fax)

J. Clifford Gunter, IIT
Abigail K. Sullivan
Bracewell & Patterson LLP
711 Louisiana, Suite 2900
Houston, Texas 77002
713-223-2900
713-221-1212 (fax)
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