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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
Mark NEWBY, §
Plaintiff, §
§
V. § C.A. No. H-01-3624
§ AND CONSOLIDATED CASES
ENRON CORP., et al., §
Defendants. §

ARTHUR ANDERSEN’S EMERGENCY
MOTION TO STAY DISCOVERY AND TO
ENJOIN FLEMING FROM SEEKING A TEMPORARY
INJUNCTION IN BULLOCK v. ARTHUR ANDERSEN LLP

1. Arthur Andersen LLP (“Andersen”), joined by D. Stephen Goddard, Jr., David B.
Duncan, Debra A. Cash, Roger Willard, and Thomas Bauer, file this emergency motion to stay,

until the commencement of discovery in the Newby case, the discovery sought by the Bullock

plaintiffs in a case captioned Bullock v. Arthur Andersen LLP, No. 32,716 (21* Judicial District

Court, Washington County, Tex.) (“Bullock™), and to enjoin the Bullock plaintiffs and their
counsel, Fleming & Associates (“Fleming™), from seeking a temporary injunction in Bullock,

currently scheduled for hearing on May 3, 2002.

BACKGROUND

2. As this Court is well aware, Fleming, on behalf of approximately 80 different
plaintiffs, has brought at least seven suits in various counties in Texas alleging substantially the
same facts and making virtually the same claims against almost the same group of defendants.

See Newby v. Enron Corp., No. 01-CV-3624, mem. op. at 3, 5 (S.D. Tex. Feb. 15, 2002)

(memorandum and order enjoining Fleming from filing additional suits) (“Fleming Firm
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Order”).! Five of those seven cases are currently pending before this Court and are subject to a
stay of discovery under the Private Securities Litigation Reform Act (“PSLRA™) until a motion
to dismiss is decided. See 15 U.S.C. §§ 77z-1(b)(1), 78u-4(b)(3)(B).

3. In each of the state court actions it has filed, Fleming has sought various forms of
injunctive relief. As a result of this behavior, on February 15, 2002, this Court issued a
Memorandum and Order, enjoining Fleming from filing any new Enron-related actions, without
leave of the Court, and ordering Fleming to dissolve the Temporary Restraining Order Fleming
had obtained on February 7, 2002 in the Jose action. See Fleming Firm Order at 8. In reaching
its decision, this Court noted that Fleming’s behavior “threatenf[ed] to disrupt the orderly
resolution of the consolidated Newby actions. Such a circumstance would constitute irreparable
harm to the defendants for which there is no adequate remedy at law.” See Fleming Firm Order
at 8.

4. Once again Fleming is attempting to circumvent this Court’s authority by seeking
widespread discovery in state court and by seeking yet another duplicative and uncalled for
temporary injunction. By letter dated March 29, 2002, Fleming informed Andersen that it was
“eager to begin discovery” in the Bullock action and specifically requested the depositions of
Andersen individuals Timothy McCann, John Riley, David Stulb and Shane Philpot and
requested the production of all documents Andersen has provided to Congress. Letter of G. Sean

Jez (Mar. 29, 2002) (“Fleming Letter”) (attached to Declaration of Andrew Ramzel (“Ramzel

' The seven suits filed to date are: Ahlich v. Arthur Andersen LLP, No. 02-0347 (S.D. Tex.); Jose v. Arthur
Andersen LLP, No. 02-187 (W.D. Tex.); Odam v. Enron Corp., No. 01-3914 (8.D. Tex.); Pearson v. Fastow, No. H-
02-0670 (S.D. Tex.); Rosen v. Fastow, No. 02-0199 (S8.D. Tex.), Delgado v. Fastow, No. H-02-3624 (S.D. Tex.),
and Bullock. Of these, Rosen, Odam, Ahlich, Pearson, and Delgado are pending before this Court.




Dec.”) as Exhibit A). On or about April 2, 2002, Fleming served by mail a request for
disclosures from Andersen pursuant to Tex. R. Civ. P. Rule 194. (“Disclosure Request”)
(Ramzel Dec. Exhibit B). Shortly thereafter, on or about April 3, 2002, Fleming served by mail
a request for the production of documents on Andersen. (“Production Request”) (Ramzel Dec.
Exhibit C). The Production Request calls for the production of an enormous quantity of
documents.

5. Plaintiffs have also served requests for disclosures and the production of
documents on defendants David Duncan and D. Stephen Goddard, Jr., an Andersen partner.
(Ramzel Dec. Exhibits D and E).

6. In addition to its discovery demands, on April 11, 2002, Fleming moved for a
temporary injunction against Andersen prohibiting Andersen from destroying any records and
enjoining Andersen from making any distributions or salary payments outside the normal course
of business or dissipating its assets prior to the Bullock trial. (“Application for Injunction”)
(Ramzel Dec. Exhibit F); (“Notice of Hearing”) (Ramzel Dec. Exhibit G). Bullock’s
“emergency” request for document preservation is duplicative of this Court’s January 23, 2002
Order prohibiting Anderson from destroying records. In addition, the relief sought is virtually
identical to the temporary injunctive relief sought in Ahlich and substantially similar to that
contained in the temporary injunction Fleming obtained in Jose, which this Court compelled

Fleming to dissolve.” See Fleming Firm Order at 8.3

? Fleming is also seeking to enjoin defendants D. Stephen Goddard, Jr., David B. Duncan, Debra A. Cash,
Roger Willard, Thomas Bauer, Andrew S. Fastow, Kenneth L. Lay and Jeffrey J. Skilling from “transferring assets
to third parties other than in the ordinary course of business or transferring assets to any entity or country outside the
United States and from taking action to hide their assets where they are not reachable by potential judgment
creditors without 10-days notice to this Court and Plaintiffs and approval of that proposed transaction by the Court”
(...continued)
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7. Bullock also goes further, requesting that Andersen be enjoined from dissipating
its assets, releasing partners fromh non-compete agreements or making distributions or salary
payments to its partners and employees outside the normal course of business.* Thus, the
Bullock motion is largely duplicative of motions currently pending before this Court filed by

American National Insurance Company and the Regents of the University of California

(continued...)
(“Form Order On Plaintiffs’ Temporary Injunction”) (Ramzel Dec. Exhibit F), which is identical to the Jose
temporary restraining order. See Fleming Firm Order at 7-8.

*In support of Fleming’s application for a temporary injunction, Fleming states:

On April 8, 2002 Defendant Duncan pleaded guilty to ordering the destruction of documents
relevant to the Enron audit and admitted that he was aware that the documents he had shredded
were material. It has also been revealed by AALP, the news media and various committees of the
U.S. House and Senate that an attorney for AALP, believed to be Nancy Temple, directed that the
papers related to AALP’s audit of Enron be destroyed. This has created an emergency requiring
Plaintiffs to seek a temporary injunction enjoining AALP, its agents, employees and attorneys
from further destroying records.

{Ramzel Dec. Exhibit F at ] 100). In Jose, as in the current Bullock application, Fleming alleged:

It has been revealed by AALP, the news media and various committees of the U.S. House and
Senate that an attorney for AALP, believed to be Nancy Temple, directed that papers relating to
AALP’s audit of Enron be destroyed. Documents relevant to the Enron Audits have been
admittedly destroyed by the Defendant, David Duncan. This has created an emergency requiring
Plaintiffs to seek a temporary restraining order . . enjoining Defendants David Duncan, Lay,
Skilling, and Fastow their agents, employees and attorneys from further destroying

records . . .,

(Ramzel Dec. Exhibit H), and in Ahlich Fleming alleged that:

It has been revealed by AALP, the news media and various committees of the U.S. House and
Senate that an attorney for AALP, believed to be Nancy Temple, directed that papers relating to
AALP’s audit of Enron be destroyed. This has created an emergency requiring Plaintiffs to seek a
temporary restraining order without notice enjoining AALP, its agents employees and attorneys
from further destroying records . . . .

(Ramzel Dec. Exhibit J).

* Fleming had previously sought some of this same relief in Ahlich. (See Ramzel Dec. Exhibit I)




requesting injunctive relief against the transfer of any assets, dissolution or release from non-
compete agreements by Andersen.

8. The plaintiffs in Newby and American National have already placed before this

Court issues regarding the control of Andersen’s assets. While Andersen vigorously disputes the
proposition that this Court has the authority to enter an order affecting Andersen’s assets, the
fact of the matter remains that the issue of Andersen’s assets is squarely before this Court. It is
clear that Fleming’s actions threaten to undermine this Court’s ability to maintain control over

the consolidated proceedings before it. In sum, the discovery sought in Bullock would frustrate

the purpose of the PSLRA’s stay provision, and Fleming’s effort to gain a temporary restraining

order is nothing more than an attempt to interfere with this Court’s control of the proceedings.

Therefore, this Court should exercise its authority under SLUSA and the All Writs Act to stay

discovery and enjoin Fleming from seeking a temporary injunction in the Bullock action.
ARGUMENT

L THIS COURT SHOULD ISSUE A STAY UNDER SLUSA
TO PREVENT CIRCUMVENTION OF THE PSLRA

9. By pursuing an individual action in state court, Fleming attempts to gain back-
door access to discovery that would be prohibited by the PSLRA if the case were in federal
court. Congress sought to prevent exactly this maneuver when it enacted the Securities
Litigation Uniform Standards Act of 1998 (“SLUSA”), Pub. L. No. 105-353, 112 Stat. 3227
(1998) (codified in various sections of Title 15 of the U.S. Code). SLUSA authorizes a federal
court to issue a stay of state court proceedings to prevent just such a situation:

CIRCUMVENTION OF STAY OF DISCOVERY.--Upon a proper showing, a
court may stay discovery proceedings in any private action in a State court as




necessary in aid of its jurisdiction, or to protect or effectuate its judgments, in an
action subject to a stay of discovery pursuant to this subsection.

15 U.S.C. § 77z-1(b)(4), 78u-4(b)(3)(D).

10.  Following the enactment of the PSLRA, Congress became concerned that the new
law had prompted a “migration to State court” by plaintiffs who were “fueled by a desire to
circumvent the more stringent requirements of the heightened pleading standard adopted under
the Reform Act.” H.R. Rep. No. 640, 105th Cong., 2nd Sess. 1998, 1998 WL 414917, at *10-11
(1998). The new SLUSA legislation sought to reverse that trend:

The Committee addresses this problem [of migration to State court] in two ways.

First, it preempts securities fraud class actions brought under State law. Second, it

grants power to Federal judges to quash discovery in State actions if that

discovery conflicts with an order of the Federal court. The purpose of this grant of

authority is to give Federal judges tools to combat abuse of discovery proceedings
in individual actions that may be brought in State court.

Id. (emphasis added). Without such protection for defendants, plaintiffs could obtain in state
court exactly the discovery that they were prevented from getting in federal court under the
PSLRA. This loophole would frustrate the purposes of the PSLRA stay by, for example,
bringing to bear the very types of pressures to settle that can be exerted when a litigant with a
frivolous claim engages in a costly fishing expedition before a motion to dismiss is decided. See
H.R. Rep. 369, 104th Cong., 1st Sess., 1995 WL 709276, at *31-32 (1995).

11.  The legislative history makes it clear that the authority to issue a stay is to be
exercised liberally:

Because circumvention of the stay of discovery of the Reform Act is a key abuse

that this legislation is designed to prevent, the Committee intends that courts use

this provision liberally, so that the preservation of State court jurisdiction of

limited individual securities fraud claims does not become a loophole through

which the trial bar can engage in discovery not subject to the stay of the Reform
Act.
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H.R. Rep., 1998 WL 414917, at *18. Thus, the SLUSA injunction provision is “aimed at
plaintiffs who would use state-court actions to circumvent the automatic discovery stay that

applies in federal actions.” In re BankAmerica Corp. Sec. Litig., 263 F.3d 795, 802 (8™ Cir.

2001).°

12.  Fleming seeks to use discovery in the Bullock case to elude the PSLRA stay that
is in effect in its federal court cases in exactly the manner Congress intended to prevent. At least
five of Fleming’s cases are pending before this Court and are subject to the discovery stay:

Ahlich v. Arthur Andersen LLP, No. 02-0347; Odam v. Enron Corp., No. 01-3914; Pearson v.

Fastow, No. H-02-0670; Rosen v. Fastow, No. 02-0199, and Delgado v. Fastow, No. H-02-3624.

A sixth, Jose v. Arthur Andersen LLP, No. 02-187, has been removed to the United States

District Court for the Western District of Texas and is subject to the same provision there.®

5 One magistrate judge has held that the SLUSA discovery stay provision does not apply to individual
actions in state court, but only to class actions. See In re Transcrypt Int’] Securities Litigation, 57 F. Supp. 2d 836,
847 (D. Neb. 1999). This interpretation flies in the face of both the plain text of the statute and the legislative
history. First, the stay provision on its face applies to “any private action in a State court,” not just to class actions.
15 U.S.C. § 77z-1(b)(4) (emphasis added). Second, the House report quoted above clearly states (twice) that the
SLUSA discovery stay applies to “individual actions” and “individual securities fraud claims” in state court. H.R.
Rep., 1998 W1 414917, at *11, 18.

Moreover, Transcrypt has been widely criticized. See Harold S. Bloomenthal & Samuel Wolff, Securities
and Federal Corporate Law 2d Ed. § 16:159 (2001) (“Both SLUSA and the PSLRA . . . clearly distinguished in a
variety of contexts between class actions and any private action. It is difficult to conclude that in this one instance
Congress did not know how to limit its application to class actions when that was the intent.”); Bruce D. Angiolillo,
Managing Multiple Federal State Securities Actions, 591 PLI/Comm. 305, 442-43 (2000) (noting that the discovery
available in individual actions is similar to discovery in class actions and that “[a]s most class actions are preempted
under SLUSA, the Transcrypt court’s construction of the provision does not seem to be well reasoned”); David M.
Brodsky, Private Actions and Private Rights, 1151 PLI/Corp. 773, 807 (1999) (noting the textual argument against
Transcrypt); A.C. Pritchard, Constitutional Federalism, Individual Liberty, and the Securities Litigation Uniform
Standards Act of 1998, 78 Wash. U. L.Q. 435, 490 n. 267 (noting that the holding of Transcrypt “is inconsistent with
the text of the statute (‘any private action’) and negates the primary purpose of the provision™).

% Andersen has filed a motion in Jose seeking to stay all proceedings in that case pending a ruling by the
Judicial Panel on Multidistrict Litigation that Andersen believes should result in a transfer of Jose to this Court. In
addition, defendant Lay has moved in the Western District pursuant to 18 U.S.C. § 1404 for a transfer of venue to
this Court. The Jose plaintiffs, represented by the Fleming firm, have moved to remand to the state court.
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There is no question that any discovery that Fleming obtains in Bullock could be used in these
federal actions. As this Court has already concluded in another context, it is apparent that the
Fleming firm “hopes to avoid the prohibitions of SLUSA.” Fleming Firm Order, at 4. Fleming’s
attempt to obtain discovery in Bullock is simply another effort to circumvent the protections that
Congress put in place in the PSLRA and SLUSA and to frustrate the orderly judicial
administration of the Enron-related litigation. This Court should put an end to these tactics by
exercising its power under SLUSA to stay all discovery in Bullock.

IL. THIS COURT SHOULD STAY DISCOVERY AND ENJOIN FLEMING

FROM OBTAINING A TEMPORARY INJUNCTION IN BULLOCK

UNDER THE ALL WRITS ACT TO PRESERVE THIS COURT’S
ABILITY TO CONTROL THE CONSOLIDATED PROCEEDINGS

13.  Under the All Writs Act, federal courts “may issue all writs where necessary or
appropriate in aid of their respective jurisdictions and agreeable usages and principles of law.”
28 U.S.C. § 1651. This broad grant of authority is tempered by the Anti-Injunction Act, which
prevents federal courts from staying a state court proceeding except when “expressly authorized
by Act of Congress, or where necessary in aid of jurisdiction, or to protect or effectuate its
judgments.”” 28 U.S.C. § 2238. Acting in concert, these statutes govern whether it is proper to
enjoin state court litigation when the state court action is pending at the time injunctive relief is

requested. See In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liab. Lit., 134

F.3d 133, 143 (3d Cir. 1988).

7 The purpose of the Anti-Injunction Act is to “avoid unseemly conflict between the state and federal courts
.. .. Whether an ‘unseemly conflict’ disturbs the harmony of the system, however turns on the facts of each case.”
Southwest Airlines Co. v. Texas Int’l Airlines, Inc., 546 F.2d 84, 91 (5® Cir. 1977).




A. A STAY OF THE BULLOCK DISCOVERY IS NECESSARY
IN AID OF THIS COURT’S JURISDICITION

14.  Both the All Writs and Anti-Injunction Acts allow federal courts to enjoin state
court action when “necessary in aid of jurisdiction.” The Supreme Court has explained that
injunctions may be issued “when necessary to prevent a state court from so interfering with a
federal court’s consideration or disposition of a case as to seriously impair the federal court’s

flexibility and authority to decide that case.”® Atlantic Coast Line R.R. Co. v. Brotherhood of

Locomotive Eng’rs, 398 U.S. 281, 299 (1970). As this Court recently noted, “federal courts

have often invoked the All Writs Act when the federal action involves complex, multi-district
litigation and the parallel state action would derogate the federal court’s jurisdiction.” Fleming

Firm Order at 6 (citing In re Corrugated Container Antitrust Litig., 659 F.2d 1332, 1334-35 (57

Cir. 1981); Carlough v. American Products, Inc., 10 F.3d 189, 197 (3d Cir. 1993); and In re

Baldwin-United Corp., 770 F.2d 328, 336 (2d Cir. 1985)). See also Winkler v. Eli Lily & Co.,

¥ The Fifth Circuit’s opinion in Royal Insurance Co. v.Quinn-L Capital, 960 F.2d 1286 (5™ Cir. 1992),
does not preclude the use of the “in aid of jurisdiction” exception in “lengthy complicated litigation that is the
equivalent of a res.” Id. at 1298-99 (quotation marks omitted). There, the district court was attempting to stay in
their entirety the state court proceedings where the threat posed to the district court’s jurisdiction was that the state
court could reach judgment first. Id. Unlike Royal Insurance, the stay Andersen is seeking is more limited in scope
in that Andersen is not seeking to enjoin the litigation of Bullock’s claims in state court. Moreover, Fleming’s
efforts to obtain a temporary injunction do in fact affect this Court’s ability to resolve an issue presently before it
because this Court has already issued an order addressing the preservation of Andersen’s documents and while
Andersen contends that neither the state nor this Court can effectively freeze Andersen’s ability to conduct its
business, the issue concerning Andersen’s assets is also before this Court. Andersen should not be required to risk
inconsistent orders regarding its use and disposition of its assets.

Furthermore, injunctive relief is appropriate in this case because, as this Court acknowledged in the
Fleming Firm Order, there is a pending motion before the MDL Panel and substantially similar lawsuits have been
filed in various states, with over seventy cases consolidated in the Southern District of Texas alone. See Fleming
Firm Order, at 6 n.1; see also, White v. National Football League, 41 F.3d 402, 409 (8" Cir. 1994) (approving the
use of the All Writs Act to issue an injunction “necessary in aid of jurisdiction” in a complex class action where
there was no MDL litigation); In re School Asbestos Litig., 1991 U.S. Dist. LEXIS 5142, *5-8 (E.D. Pa. Apr. 16,
1991), aff’d without op., 950 F.2d 723 (3d Cir. 1991) (enjoining the pursuit of duplicative state court litigation in a
non-MDL class action based on the “complexity” of the federal action and the possibility of settlement).




101 F.3d 1196, 1202 (7™ Cir. 1996) (the “necessary in aid jurisdiction should be construed to
empower the federal courts to enjoin a concurrent state proceeding that might render the exercise
of the federal court’s jurisdiction nugatory”) (internal quotations omitted)(quoting Martin

F.Redish, The Anti-Injunction Statute Reconsidered, 44 U. Chi. L. Rev. 717, 754 (1977)); ITT

Cmty. Dev. Corp. v. Barton, 569 F.2d 1351, 1359 (5™ Cir. 1978) (finding that federal courts have

the power to enjoin state actions when “conduct which, left unchecked, would have the practical
effect of diminishing the court’s power to bring the litigation to its natural conclusion”).

15.  Not only does this Court have the power to enjoin the parties before it from
pursuing conflicting actions in state courts that are designed to wrest control from this Court of
the matters before it, it also has the power to prevent non-parties from pursuing state court
actions that would frustrate its jurisdiction. The Supreme Court has specifically held that “power
conferred by the [All Writs Act] extends, under appropriate circumstances, to persons who,
though not parties to the original action or engaged in wrongdoing, are in a position to frustrate
the implementation of a court order or the proper administration of justice . . . and encompasses

even those who have not taken any affirmative action to hinder justice.” United States v. New

York Tel. Co. 434 U.S. 159, 174 (1977), see also In re BankAmerica, 263 F.3d at 1048

(argument that district court does not have the power to enjoin non-party is “specious” given

New York Telephone’s clear mandate that such authority exists under the All Writs Act).

Following the Supreme Court’s lead, this Court has stated that non-parties may be enjoined in

order to “quell the threat to the proper exercise of [the court’s] jurisdiction.” See In re Lease Oil
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Antitrust Litig., 48 F. Supp. 2d 699, 704 (S.D. Tex. 1998). Accordingly, this Court has the

authority to stay Bullock discovery in the state court proceedings.’

16.  This Court has already issued injunctive relief against Fleming in order to prevent
the disruption of this complex litigation when Fleming’s state actions threatened to “derogate the
federal court’s jurisdiction,” including this Court’s jurisdiction over discovery. See Fleming Firm
Order at 6 (“The existence of these individual claims with their own schedules and discovery
would interfere with this courts ability to manage effectively the litigations before it.””). See also

Winkler v. Eli Lilly & Co., 101 F.3d at 1200 (noting that an injunction against a state proceeding

is proper when used to protect a federal court’s jurisdiction over discovery); In re

Columbia/HCA Healthcare Corp., 93 F. Supp. 2d 876, 889-81 (M.D. Tenn. 2001) (following

Winkler); In re Inter-op Hip Prosthesis Prod. Liab. Litig., 174 F. Supp. 2d 648, 653-54 (N.D.

Ohio 2001).

17. The Bullock discovery requests constitute yet another attempt by Fleming to
control the Enron-related litigations through the state court system and thus circumvent this
Court’s authority. The actions taken by Fleming clearly demonstrate that the purpose of serving
those requests was to evade the authority of this Court and to elude the automatic stay available
under the PSLRA by moving forward with discovery in state court. Fleming has filed

duplicative actions in four different state courts — Harris County, Washington County, Bexar

® Two of the Bullock plaintiffs, Hal Moorman and Milton Tate, are before this Court as co-trustees in the
Odam action, which is part of the consolidated Newby litigation. Odam v. Enron Corp., No. 01-3914 (S.D. Tex.).
In order to issue an injunction in aid of jurisdiction, this Court must have jurisdiction over the subject matter of the
litigation. See Atlantic Coast Line R.R., 398 U.S. at 295; Carlough, 10 F.3d at 201. Here, this Court clearly has
subject matter jurisdiction over the consolidated Newby litigation, and by Fleming’s own admission through its
decision to file in this Court, the Odam action. Thus this Court is authorized under the All Writs and Anti-
Injunction Acts to issues injunctions necessary in aid of its jurisdiction over Newby, which includes the Odam
plaintiffs.
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County and Brazos County — as well as in the Southern District of Texas, alleging the same
causes of action arising out of the same set of facts. Such blatant forum shopping has the
potential to seriously impair this Court’s ability to manage the litigation at hand.

18.  Moreover, the Bullock discovery requests threaten to undermine the Case
Management Order that this Court has set in the consolidated Newby actions. As this Court is

well aware, it is “entitled to protect its judgments and orders by enjoining state court

proceedings.” See Fleming Firm Order at 7 (citing Sperry Rand Corp. v. Rothlein, 288 F.2d 245,

248 (2d Cir. 1961)). See also In re Inter-op Hip Prosthesis Prod. Liab. Litig., 174 F. Supp. 2d at

654 (enjoining state court discovery in light of the “onerous and expedited discovery schedule”
set by the federal court). The Case Management Order currently in place will require the Newby
parties to undertake a massive effort to meet the aggressive schedule set out by this Court. The
possibility of unnecessarily duplicate and costly discovery taken in state court prior to the start of
discovery in this action could seriously impair Andersen’s ability to meet this Court’s deadlines.
In order to quell the threat to its schedule, this Court should stay any and all discovery in the

Bullock action.'®

19 This Court should exercise its power to stay discovery in Bullock for an additional reason: Much of the
requested discovery concerns document destruction and thus overlaps with the pending criminal case against
Andersen.

In an analogous context, courts have stayed discovery in a civil case pending the resolution of an ongoing
criminal case with overlapping issues. See Kmart Corp. v. Aronds, 123 F.3d 297, 299 (5 Cir. 1997) (noting that
the district court, Harmon, J., had stayed civil discovery pending resolution of a criminal case pending in another
court, but dismissing appeal on other grounds); SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1375-76 (D.C. Cir.
1980) (discussing the power to stay civil discovery pending the resolution of an overlapping criminal case); Volmar
Distribs., Inc. v. New York Post Co., 152 F.R.D. 36, 42 (S.D.N.Y. 93) (granting such a stay). The rationale for a
stay of civil discovery in these cases has three aspects, each of which is applicable here.

First, discovery in the civil case would force individual defendants to either invoke their Fifth Amendment
privilege, thereby prejudicing their defense and that of co-defendants, as well as exposing themselves to an adverse
inference, or to fail to invoke that privilege, thereby waiving the privilege and allowing evidence gathered in the
(...continued)
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B. AN INJUCTION COMPELLING FLEMING TO WITHDRAW
ITS APPLICATION FOR A TEMPORAY INJUNCTION IN BULLOCK
IS NECESSAY IN AID OF THIS COURT’S JURISDICTION
19. As with the Bullock discovery requests, Fleming’s request for a temporary

injunction is an attempt to undermine this Court’s ability to control the consolidated litigations.

Where, as here, such action threatens to diminish the Court’s power to exercise its jurisdiction

over the litigations brought before it, injunctive relief is proper. See In re Corrugated Container,

659 F.2d at 1334-35; In re Winkler, 101 F.3d at 1202; Carlough, 10 F.3d at 197; Battle v. Liberty
Natl Life Ins., 877 F.2d 877, 882 (11™ Cir. 1989). Moreover, the policies of federalism which
underlie the Anti-Injunction Act are not offended when injunctive relief is used to curb state
actions where parties or their attorneys “have taken, and manifested an intention to continue to
take, actions threatening this court’s exercise of its proper jurisdiction and the effectuation of its

judgments, by filing and threatening to file duplicative harassing litigation” in various state

(continued...)
civil case to be used against them in the criminal proceeding. Trustees of the Plumbers and Pipefitters Nat’l Pension
Fund v. Transworld Mechanical, Inc., 886 F. Supp. 1134, 1138 (S.D.N.Y. 1995); Volmar, 152 F.R.D. at 39-40;
Brock v. Tolkow, 109 FR.D. 116, 119 (E.D.N.Y. 1985). Second, civil discovery is broader than criminal discovery,
and permitting it to proceed might effectively extend criminal discovery beyond the limits of Fed. R. Crim. P. Rule
16(b). Dresser, 628 F.2d at 1376; Transworld, 886 F. Supp. at 1138; Volmar, 152 F.R.D. at 39. Third and finally,
civil discovery may well prejudice defendants by revealing the basis of their defense in advance of the criminal trial.
Id.

Here, the individual defendants in Bullock may be forced into exactly the same Fifth Amendment dilemma
described by these courts. There is a pending criminal case against Andersen, and nothing prevents the government
from prosecuting individuals as well. Even though this rationale might apply only to individual defendants, courts
have generally stayed discovery as to partnerships as well after staying it as to individuals, on the theory that
allowing partial discovery to proceed would result in duplication and waste of resources. See, e.g., Transworld, 886
F. Supp. at 1141; Volmar, 152 F.R.D. at 41. Furthermore, the other two dangers enumerated by the case law are
faced as much by Andersen as by the individual defendants. Andersen would suffer prejudice if it were forced to
divulge the basis for its criminal defense while the criminal proceedings themselves are at such a sensitive juncture.

Fleming has made it clear in its complaint that document destruction is a primary focus of the civil
litigation, see Bullock First Amended Petition 19 99-100 (Ramzel Dec. Exhibit G), and its discovery requests are
consistent with that focus. To be sure, a stay of civil discovery pending the resolution of a criminal case is normally
(...continued)
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courts. In re Corrugated Container, 659 F.2d at 1335 (internal quotations omitted). Because

Fleming’s repeated attempts to obtain duplicative temporary injunctions threatens to frustrate
proceedings and disrupt the orderly resolution of this federal litigation, Fleming should be
enjoined from seeking a temporary injunction in the Bullock action.

20.  First, the temporary injunction threatens to interfere with this Court’s
determinations as to whether or not injunctions should issue. Fleming has previously attempted
to undermine the injunctions issued by this Court; it has sought in state court injunctions that
have been either rejected by this Court or duplicative of this Court’s orders. Now it is seeking to
duplicate the relief currently — and inappropriately — being sought by the American National
Insurance Company and the Regents of the University of California. In addition, the document
preservation order sought by Fleming is virtually identical to the Order granted by this Court on
January 23, 2002 prohibiting the destruction of documents. Fleming actions seem deliberately
designed to taunt the parties and the Court and to flaunt the Court’s jurisdiction.

21.  Furthermore, the danger of duplicative or inconsistent injunctive relief could
expose all of the defendants in Bullock to serious risk. It is not inconceivable that a state court
could issue an injunction that contravenes this Court’s ruling on the pending motions or its prior
order regarding document preservation. Such a distinct possibility could substantially impede

this Court’s ability to resolve this litigation. '’

(continued...)
applied by the civil court itself. However, the reasons behind such a stay provide an additional policy rationale for a
stay of document destruction discovery in this analogous context.

' Such an effect would also place an undue burden on the Bullock defendants to the extent that they would
be required to undertake unnecessarily duplicative actions, hence wasting resources by defending the exact same
motions in state court as in federal court.
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22. Second, to the extent that Fleming may allege the need for expedited discover in
order to determine the necessity of a temporary injunction, this would merely be another attempt
to circumvent the automatic discovery stay in the Newby action. “Litigants who engage in
forum-shopping or otherwise take advantage of our dual court system for the specific purpose of
evading the authority of a federal court have the potential ‘to seriously impair the federal court’s

flexibility and authority to decide that case.”” Winkler v. Eli Lily, 101 F.3d at 1203 (quoting

Atlantic Coast R.R., 398 U.S. at 295).

23. There is ample evidence to suggest that Fleming has sought and continues to seek
to evade this Court’s rulings. As this Court has noted, to avoid SLUSA, Fleming has employed
tactics such as failing to denominate actions as class actions or failing to aggregating fifty or
more plaintiffs in order to circumvent SLUSA’s definition of a “covered class action.” See
Fleming Firm Order at 4. (noting that “SLUSA was enacted to prevent just such
gamesmanship™). In addition, Fleming has filed at least seven suits to date in courts throughout
Texas, and has on at least three previous occasions sought temporary injunctions virtually
identical to the relief this Court granted in Newby. See Fleming Firm Order at 2, 7-8. Thus it is
highly likely that Fleming will use its efforts to obtain a temporary injunction through the state
court’s jurisdiction to undermine the automatic discovery stay in Newby.

24, Finally, Fleming’s request for a temporary injunction attempts to circumvent this
Court’s previous order enjoining it from filing new actions and immediately thereafter seeking
injunctive relief. See Fleming Firm Order at 8. Because Fleming cannot file or seek a temporary
restraining order in any new action without leave of this Court, Fleming is trying to accomplish

the same result by seeking a temporary injunction in a case that was previously filed. Once
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again, Fleming is engaging in the sort of antics that this Court has expressly disavowed and that
the All Writs Act and Anti-Injunction Act allow the Court to protect itself and the parties against.

See Winkler v. Eli Lily, 101 F.3d at 1203 (“although an injunction is extraordinary relief, when

such abuses exist, failure to issue an injunction may create the very ‘needless friction between
state and federal courts’ which the Anti-Injunction Act was designed to prevent”) (citing

Oklahoma Packing Co. v. Oklahoma Gas & Elec. Co., 309 U.S. 4, 9 (1940)). See also Baldwin,

770 F.2d at 337 (“To the extent that the impending state court suits were vexing and harassing,
our interest in preserving federalism and comity with the state courts is not significantly
disturbed by the issuance of injunctive relief.”). As such, Fleming should be enjoined from
seeking a temporary injunction in Bullock.

EMERGENCY RELIEF SOUGHT

25. Pursuant to S.D. Tex. Local R. 7.8, Andersen respectfully asks the Court to decide
this motion on an emergency basis. Under S.D. Tex. Local R.7.3, this motion would ordinarily
be submitted on twenty days from today—May 7, 2002. However, three events that are the
subject of this motion will occur before the submission date unless the Court alters the
submission date:

a. May 3, 2002 Hearing on Bullock Plaintiffs’ Application for Temporary

Injunction;

b. Andersen’s responses to Bullock Plaintiffs’ requests for disclosures due May 6,
2002; and

c. Andersen’s responses to Bullock Plaintiffs’ requests for production of documents

due May 6, 2002.
In light of the fact that the ordinary submission schedule fails to address these events, Andersen

respectfully requests that the Court set this motion for submission on or before April 26, 2002.
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CONCLUSION

26.  For the reasons stated above, Arthur Andersen LLP respectfully requests that the
Court stay all discovery proceedings in Bullock until the motions to dismiss in Newby have been
decided and require Fleming to withdraw its application for a temporary injunction.
Dated: Houston, Texas

April 17, 2002

Respecffully Submitted,

Rﬁstyhardin

State Bar No. 08972800
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Attomey-in-Charge for
Defendant Arthur Andersen LLP

OF COUNSEL
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Daniel Kolb

Michael P. Carroll

Sharon Katz
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(212) 450-4000
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CERTIFICATE OF CONFERENCE

I hereby certify that on this l i day of April, 2002, I spoke with G. Sean Jez, counsel
for the Bullock Plaintiffs, by telephone. Mr. Jez told me that the Fleming Firm and the Bullock
Plaintiffs are opposed to the relief sought in this motion.

I have spoken with counsel for D. Stephen Goddard, Jr., David B. Duncan, Debra A.
Cash, Roger Willard, Thomas Bauer. These current and former partners of Andersen join in this

motion.

I have spoken with counsel for the remaining defendants. They are not opposed to this

motion.
Andrew Ramzel
CERTIFICATE OF SERVICE
I hereby certify that on this day of April, 2002, the foregoing pleading was served

pursuant to the Court’s April 5, 2002 Order.

Andrew Ramzel &

18




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
Mark NEWBY, §
Plaintiff, §
§
V. § C.A. No. H-01-3624
§ AND CONSOLIDATED CASES
ENRON CORP., et al., § :
Defendants. §
ORDER ON

ARTHUR ANDERSEN’S EMERGENCY
MOTION TO STAY DISCOVERY AND TO
ENJOIN FLEMING FROM SEEKING A TEMPORARY
INJUNCTION IN BULLOCK v. ARTHUR ANDERSEN LLP

The Court, after considering the Emergency Motion to Stay Discovery and to Enjoin
Fleming From Seeking a Temporary Injunction in Bullock V. Arthur Andersen LLP filed by
Arthur Andersen LLP and joined by D. Stephen Goddard, Jr., David B. Duncan, Debra A. Cash,
Roger Willard, and Thomas Bauer and any response to the motion, finds that the motion should

be GRANTED. The Court ORDERS that all discovery in the case captioned Bullock v. Arthur

Andersen LLP, No. 32,716 (21* Judicial District Court, Washington County, Tex.) (“Bullock”™)

is stayed until such time as discovery is allowed in this action. The Court further ORDERS that
the Bullock plaintiffs and their counsel, Fleming & Associates (“Fleming”), are enjoined from
seeking a temporary injunction in Bullock, currently scheduled for hearing on May 3, 2002, or at
any other time without leave of this Court.

Signed this day of , 2002, at Houston, Texas.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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