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APPEARANCES :

MARK NEWBY, et al. Helen Hodges, Paul Howes,
Roger Greenberg

vSs.

ENRON CORPORATION, et al.

Arthur Andersen Rusty Hardin

Nancy Temple, non-party Mark Hansen
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CIVIL ACTION NO:_H-01-3913

APPEARANCES :
PAMELA TITTLE, et al. Justin Campbell, Clyde Platt
vs.
ENRON CORPORATION, et al.
Nancy Temple, non-party Mark Hansen

khkkhdkkkkkkhkrhhkkkhkhkhkbhhkkhdhhkkhhhkdkhhkkhhkkhhhhkhkhihihdhikdihsdk

DOCKET ENTRY
(MH) _TELEPHONE CONFERENCE (Rptr-_G. Dye )

Telephone Conference held on faxed memorandum of non-party Nancy A.

Temple in Opposition to Plaintiffs’ Ex Parte Motion to Compel

Appearance For deposition in Houston on March 14, 2002. The Court

Orders Ms. Temple to appear at the March 14, 2002 deposition, as

stated on the record.
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KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C,

SUMNER SQUARE
1815 M STREET, N.W.
SUITE 400
WASHINGTON, D.C. 20036-3209

(202) 326-7900
FACSIMILE:
(202) 326-7999

WRITER'S DIRECT DIAL: 202-326-7504

March 13, 2002

Via Facsimile

Honorable Melinda Harmon
United States District Court
Scuthern District of Texas
515 Rusk Avenue

Houston, Texas 77002

Re:' Mark Newby, et. al. v. Enron Corp., et. al.,
C.a. No. H-01-3624
Pamela Tittle, et. al. v. Enron Corp. et. al.,
C.A. No. H~-01-3913

Dear Judge Harmom:

Per the telephone conference conducted yesterday
in this matter and the instructions of your chambers, pleasze
find attached our Memorandum of Non-Party Nancy A. Temple in
Opposition to Plaintiffs’” Ex Parte Motion to Compel
Appearance for Deposition in Houston on March 14, 2002.

Per the instructiong of your chambers, I have
notified lead c¢ounsel for the Plaintiffs, G, Paul Howes and
Helen Hodges, Roger Greenberg for the Newby plaintiffa, and
Clyde Platt for the Tittle plaintiffs to be available at 11
a.m, (Central Standard Time) for a tentative teleconference
with your Honor. I will appear on behalf of Nancy Temple.

spget ful ¥y /Submitted,

MARK C. HANSEN
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cc: G. Paul Howes
Helen Hodges
Roger Greenberg
Clyde Platt
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KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C.
Sumuper Square
1615 M Streer. N.W.

Suire 400
Washingron, D.C. 20036-3206
FACSIMILE TRANSMISSION
Hon. Melinda Harmen FAX NO.: 713-250-5431
Mark C. Hapsen CLIENT NO.: 02505

: 202-326-7904
March 13, 2002

Re: Mark Newby. et al. v. Bnton Corp.. et al., C.A. No. H-01-3624
Pamela Tittle. et al. v. Enron Corp.. et al., C.A. No. H-01-3913

TOTAL NUMBER OF PAGES: 20 (INCLUDING THIS SHEET)

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL US IMMEDIATELY
OR CONTACT QUR COPY SERVICE CENTER.

PHONE NO: (202) 326-7949
FAX NO: (202) 326-7999

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS PRIVILEGED AND CONFIDENTIAL ATTORNEY INFORMATION
INTENDED ONLY FOR THE USE OF THE ADDRESSEE. PERSONS RESPONSIBLE FOR DELIVERING THIS COMMUNICATION TO THE
INTENDED RECIPIENT ARE HEREBY NOTIFIED NOT TO READ THE ATTACHED AND THAT ANY DISSEMINATION, DISTRIBUTION OR
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF FOU HAVE RECE[IVED THIS COMMUNICATION INERROR, PLEASE

NOTIFY US IMMEDIATELY BY TELEPHONE, AND PLEASE RETURN THE ORIGINAL MESSAGE TO US AT OUR LETTERHEAD ADDRESS
VIA THE U.S. POSTAL SERVICE.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

)

. MARK NEWBY, et al., Individually and On )

Behalf of All Others Similarly Situated,)
Civil Action No. H-01-
Plaintiffs, 3624 (Consolidated)

CLASS ACTION

V.
ENRON CORP., et al.,

)
)
)
)
)
)
)
Defendants. )
)

MEMORANDUM OF NON-PARTY NANCY A. TEMPLE IN OPPOSITION TO
PLAINTIFFS’ EX PARTE MOTION TO COMPEL APPEARANCE FOR DEPOSITION
IN HOUSTON ON MARCH 14, 2002

I, Summpary of Argument

Counsel for plaintiffs seek an Order of this Court
compelling non-party Nancy A. Temple, a resident of Chicago,
Tllinois, to appear for a deposition in Houston on March 14. But
the Court has rno power to enter such an order because (1) Ma.
Temple has not been properly served with a valid subpoena
compelling her appearance in Houston, or anyplace else; (2) under
Federal Rule of Civil Procedure 45, only the United States
Digtrict Court for the Northern District of Illinocis has
jurisdiction to order Ms, Temple to appear for a deposition - as
counsel for plaintiffs correctly recognized when they faxed — but
failed properly to serve — a sgubpoena from that court to Ms.

Temple's counsel; and (3) in the absence of a valid subpoena
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from the proper court, properly served, there is gimply no legal
bagis for ordering a non-party to appear for depogition in
Houston, let alone one who is more than 100 miles from this
Court. Plaintiffs' counsel thus ask the Court to act unlawfully,
and to issue an order that can have no effect, all in a needless

effort to harass this nonparty witness.

II. Background
On January 29, 2002, Helen J. Hodges, of Milberg Welss
Bershad Hynes & Lerach LLP, faxed counsel for Nancy A. Temple a
subpoena issued by the United Btates District Court for the
Northern Disgtrict of Illinois. See Subpoena of Nancy A. Temple
(Jan. 29, 2002), attached to accompanying Daclaration of Mark C.
Hansen (“Hansen Declaration”) as Exhibit A. The subpoena
compelled Ms. Temple to attend a deposition that had been
gcheduled for February 25, 2002 at the Four Seasons Hotel in
Chicago, Illinois. See id. Counsel for Ms. Temple did not
accept service on Ms. Temple‘s behalf. See Hansen Declaration
§ 5. Since the February 25, 2002 fax, Ms. Temple has not been
served with any other deposition subpoena. See id. ¢ 4.
III. Argqument
As a matter of black-letter law, this Court lacks the power
to compel Mg. Temple to appear in Houston, Texas (or anyplace
else) for a deposition on March 14, 2002 (or at any other time).

First, as a rnonparty, Ms. Temple may only be compelled to attend

U -
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a deposition pursuant to a subpoena validly issued and served
under Federal Rule 45. The January 29 subpoena does not satisfy
the requirements of Rule 45 because it says nothing about a
debosition onn March 14, 2002 in Houston and, in any event, was
not served on Ms. Temple in accordance with the Rule. Even if it
had been properly served, this Court would lack power to enforce
the January 29 subpoena, which was issued by the Northern
District of Illinois. Second, because Ms. Temple is beyond the
subpoena power of this Court, any subpoena lszsued by this Court
compelling Ms. Temple to attend a deposgsition in Hougton or
anywhere elge would beae invalid. Third, private digcussions
between counsel for Ms. Temple and counsel for plaintiffs do not
eliminate the need for a validly issued and serxrved subpoena 1if
plaintiffs wish to compel Ms. Temple to attend a deposition.
Finally, even if this Court disregards all of the above and
orderg M=s. Temple to attend a deposition, it should stay its
decision in order to permit Ms. Temple to appeal.

A. Mg. Temple Cannot Be Compelled to Attend a Deposition

Because She Has Not Been S0 Ordered by a Validly Issued and
Properly Served Subpaoena

" [a] subpoena is necesszary to compel someone who is not a
party to appear for the taking of a deposition.” 94 Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedure § 2452,
abt 18 (2d =d. 1995). In this case, no subpoena compels Ms.

Temple to attend a deposition in Houston, Texas on March 14,
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2002. The only subpoena of which counsel for Ms. Temple is aware
is a subpoena igsued by the Northexrn District of Illincis and
faxed to counsel for Ms. Temple on January 29, 2002. That
document, however, purports to compel Ma. Temple to attend a
deposition on “02/25/02 at 9 a.m.” at the “Four Seasons Hotel”
located at “120 East Delaware Place, Chicago, IL 6061l1.” Hansen
Declaration, Exhibit A. Accordingly, it cannot even arguably be
construed as ordering Ms. Temple to attend a deposition on March
14 in Houstomn.

In any event, the January 29 subpoena was not properly
served. The issuance and service of such a subpoena ilg governed
by Rule 45. Cf. In re Guthrie, 733 F.2d 634, €37 (4% Cir. 1984)
(“[District courts] have no power to issue a deposition subpoena
unless expressly or impliedly so authorized by [the Federal Rules
of Civil Procedure].”). Rule 45 requires, among other things,
that a subpoena be served “upon a person named therein . . by
delivering a copy thereof te such person.” Fed. R. Civ. P.
45(b) (1) . This provision has been interpreted as requiring
personal service of subpoenas. Without such persconal service, a
subpoena is void. See Harrison v. Prather, 404 F.2d 267, 273
(5% Cir. 1968); Ghandi v. Police Dep’t of City of Detroit, 74
F.R.D. 115, 121 (E.D. Mich. 1977); In re Johnson & Johnson, 59
F.R.D. 174, 177 (D. Del. 1973); Gillam v. A. Shyman, Inc., 22

F.R.D. 475, 479 (D. Alaska 1958); see also 9A Wright & Miller,
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supra, & 2454, at 24. Moreover, the Fifth Clrcuit has
apecifically held that a subpoena served on counsel for the
person named in the subpoena is “a nullity.” See Harrisgon, 404
F.2d4 at 2723; see 9A Wright & Miller, supra, § 2454, at 24

(* [Ulnlike service of most papers after the summons and
complaint, service [of a subpoenal on a person’s lawyer will not
suffice.”). Because the January 29 subpoena was sexved on
counsel — who did not agree to acecept it — it is “a nullity” and
without any effect.

Had the January 29 subpoena;been properly sexved, this Court
would still lack the authority to enforce a subpoena ilssued by
the Northern District of Illinoié. See In re Sealed Case, 141
F.3d 2337, 242 (D.C. Cir. lBBS)(“ET]he rules vest power to compel
discovery from a nonparty, and to impose contempt sanctions for
non-compliance, in the subpoena-%ssuing'court.” (emphasis
added)). If plaintiffs wish to énforce the January 29 subpoena

— the only process that conceivably could compel M=. Temple to

{
appear for depostion - they must go to the court that issued it.
B. This Court May Not Issue a éubgoena to Compel Mg. Temple to

Attend a Deposition in Houston or Anywhere Else

The Court gimilarly has no ﬁower to rectify plaintiffs’
failure to properly =serve Ms. Te@ple with a subpoena by simply
issuing its own subpoena to comm%nd her appearance. The
depogition of a nonparty may onlé be taken within “100 miles from

the place where that person resi#es, is employed or regularly

UV § 7 P
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transacts business in person.” ' Fed. R. Civ. P. 45(c) (3) (A) (ii) .
Because Mg. Temple doeg not “regidell,” is not “employed,” and
does not “regularly transact[] business in person” within 100
miles of Houston, Texas, she mdy not be ordersed teo attend a
deposition there. Id.; see also Fed. R. Civ. P. 45(e) (“an
adequate cause for failure to obey [a subpoena served upon a
person] exists when a subpoena purports to reguire a non-party to
attend or produce at a place not within the [territorial] limits
provided by (Fed. R. Civ. P. 45(c) (3) (&) (1i)1.7) .

Because any deposition of Ms. Temple must occur in Chicago,
this Court cannot issue an order compelling her to appear there
either. “[Tlhe rules governiné gubpoenas and nonparty discovery
have a clearly territorial focug.” In re Sealed Cases, 141 F.3d
at 341. Subpoenas ordering attendance at a deposition must be
issued by the court for the district in which the depogition is
to be taken. See id.; Fed. R..Civ_ P. 45(a) (2) (“A subpoena for
attendance at a deposition shall issue from the court for the
district designated by the notice of deposition as the district
in which the deposition is to be taken.”); see also In re
Corrugated Container Anti-trust Litig., 620 F.2d 1086, 1090 (5%
Cir. 1980) (holding, under a pribr — though substantially similar
— version of the Federal Rules‘that a non-party witness ie, for
the purposes of compelling the witness’s presence at a

deposition, only subject to the ﬁurisdiction of the court where

[
H
1
+ 6 -
[}
vt
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the deposition is to be held); In re Guthrie, 733 F.2d at 638
(same) . This Court is therefore without the power to issue to
Ms. Temple a valid subpoena or&ering her presence at a

’
deposition, in Houston or anywhere else.

C. Private Discussiong Between Counsel for Plaintiffs and

Coungel for Ms. Temple Did Not Eliminate the Need for
Plaintiffs to Obtain and Serve a Subpoena 1f Theyv Wish to

Compel Ms. Temple To Attend a Deposition

@

Whatever private agreement for Ms. Temple’s voluntary
appearance was reached, it canéot and does not supplant the
requirement for a subpoena. If plaintiffs wish to employ the
power of the fedéral courts to ' force Ms. Temple to attend a
deposition, they must obtain a;valid subpoena and properly serve
it on her. ;

The law is clear that a nénparty cannot be compelled to
attend a deposition without having been served with a subpoena.
See 9A Wright & Miller, supra,:§ 2452, at 18. And a purely
voluntary agreement to attend % deposgition @oes nothing to alter
that general rule. In Bueker %..Atchison, Topeka & Santa Fe
Railway Co., 175 FP.R.D. 291 (N;D. Ill. 1897), for example, the
court was confronted with a nonparty physician who had
voluntarily appeared for a depééition and begun answering
questions before suddenly walking out in the middle of the
deposition and refusing to conéinue. See ia. at 292-93. When

the defendant sought an order ﬁrom the trial court compelling the
i

physician to continue with the%deposition, the trial court

A

B e ey

e



© 03/13/02 11:39 FAX 202 3267990 KHHTE idoi1

refused, noting that it lacked the power Lo issue sﬁch an order.
“[E]ven though [the nonparty’'s] conduct during the deposgition
wag, to say the least, dismaying,” the district court cbserved,
“it is apparent that he was under no legal cobligation to continue
with his deposition once he withdrew his comsent. . . . Absgent
la subpoena], the court is without means to compel his deposition
in any locale;” Id. at 292. Ms. Temple thus cannot be compelled
by the Court to attend a depogition on the basis of an informal
agreement to a date.®? If plaintiffs wish to invoke the power of
the Court to compel Ms. Temple to attend a deposition, they must
first properly serve her with a valid subpcena. In the absence
of such a subpoena, a private agreement does nothing to confer
power on a court in Houston, Texas to command a nonparty witness
in Chicago, Illinois to travel to Houston for deposition. The
Federal Rules flatly prohibit such an order.

D. If the Court Orders Mz. Temple to Attend a Depozition in

'Plaintiffs of course argue that Ms. Temple’'s counsel is
“playing games” and being unreasonable. But the facts are that
only a single date was ever agreed to by Ms. Temple’s counsel,
and the requested postponement is perfectly reasonable. If
anyone is playing games, it is plaintiffs’ counsel with their
false and malicious leaks to the press - to wit, that Ms. Temple
is in plea discussions with the government, their lack of any
reasonable ground for compelling Ms. Temple to appear, and their
failure to articulate any good reason why the deposition cannot
be postponed for a reasonable period of time. Plaintiffs have
made, and can make, no showing of any urgent need to take Ms.
Temple’s deposition this week. Because the Court lacks power to
issue the requested order, howéver,‘there is no need to consider
or resolve these issues.
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Houston, It Should Stay Its Own Order To Give Ms. Temple an
Opportunity to Seek Appellate Review

Even if the Court ruleg in favor of plaintiffs’ unlawful
request, it should stay its decision in order to give Ms. Temple
an opportunity to seek appellate review. The Federal Rules
digplay great solicitude for the geographical inconvenience
imposed by digcovery reqguests on non-parties. See In re Sealed
Case, 141 F.3d at 341 (“Congress in the Rules has clearly been
ready to sacrifice some efficiency in return for territorial
protection for nonparties.”). Moreover, Rule 45(e) specifically
exempts from potential contempt sanctions & person who fails to
obey a subpoena compelling attendance at a deposition issued in
derogation of the gecgraphic limits imposed by Rule
45 (a) (3) (A) {1i1) . |

Given the evident conc¢ern in the Federal Rules for the
inconvenience imposed upon nonparties by requiring them to attend
far-flung depositions, this Court should give Msg. Temple an
oppeortunity to press her arguments on appeal before forcing her
to choose between attending the deposzition and insisting on the
protections afforded her under Rule 45, thereby risking the
possible imposition of contempt sanctions. In In re Sealed Case,
the D.C. Circuit issued a writ of mandamusg prohibiting the
district court from transferring a nonparty discovery dispute to
the ocut-of-gtate trial court in order to prevent the nonparty

from being forced to undergo, without the benefit of appeal, the

- 2 -
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very geographical inconvenience! Rule 45 is designed to prevent.

See 141 F.3d at 340. TFor the same reasons, this Court should

|
stay any decision in favor of plaintiffs’ request in order to
[

give Ms. Temple an opportunitylto avail herself of her right to
[

an appeal.

There is no harm in granting such a stay. Plaintiffs can

demongtrate no urgent need to Jake Ms. Temple’s deposition this
|

week. It can and should fairlﬁ awalt an appeal of the
|

fundamental issue: whether in ﬁhese circumstances thiz Couxt has
|

the power to command a non—parﬂy to attend a depesition in

|
Houston. i
[
|
|
I
[

Dated: March 13, 2002 pectfull mitted,

/

/

Matk C¥ Hans®h \
Reid Figel
Silvija Strikis
Kellogg, Huber, Hansen,

Todd & Evans, P.L.L.C,
Sumner Sgquare
1615 M Street, N.W., Sulite 400
Washington, D.C. 20036
(202) 326-7900
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Attachment A
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UNITED STATE$
FOR THE SOUTHERN

Flois

DISTRICL COURT
DISTRICT OF TEXAS

MARK NEWBY, et al.,
Behalf of All Others Similarly

Plaintiffs,

ENRON CORP., et al.,

Defendants.

Individually and On
Situated

'Civil Action No.
H-01-3624
(Consolidated)

CLASS ACTION

DECLARATION OF MARK C. HANSEN

I, Mark C. Hansen, depose

1. I am over 21 years of
Declaration.
affidavit to be corre
knowledge.

I am a partner of Kel
Evans, P.L..L.C., loca

a regident of Chicago

On January 29, 2002,

logg, Huber, Hamnsen,
Fed at 1615 M Street, N.W.,
Wasghington, D.C. 2000B6.

and state as follows:

age and competent to make this

I know the information set forth in this
ct as a matter of my personal

Todd &

I represent Nancy A. Temple,

, Illinois.

I received by telecopier a

subpoena to Ms. Templ% issued by the United States
District Court for th§ Northern District of Illinois
in the case of Mark Newby, et.al. v. Enron Corp., et.

al, Case Number H-01-8624 (S.D. Tex.).

The subpoena

stated that a deposit;on had been scheduled for

Februaxry 25,
Delaware Place,

2002 at ?he Four Seasons Hotel,
Chicago,

120 East

Illinois. A true and

accurate copy of the subpoena is attached as Exhibit

A

I did not agree to ace

other subpoena for Ms!

.

any related cases.

cept service of this or any
Temple by counsel in Newby oxr

To the best of my knowledge, Ms.
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Temple has not been served with any subpoena in these
cases.

After learning of counsel’s interest in taking Ms.
Temple’s deposition, I spoke on one or two occasions
by telephone with Paul Howes. Mr. Howes did not ask
me to accept service of any subpoena, but we did agree
to schedule Ms. Temple’s voluntary appearance for
deposition in Houston on March 14. This was the
first and only date scheduled with counzel for Ms.
Temple (though counsel for Arthur Andersen, who do not
represent Ms. Temple, had apparently proposed earlier
dates) .

Further affjiant sayeth not.

I declare under penalty of perjury that the foregoing
is true and corxrxect to the best of my knowledge.

Bxecuted on March 13, 200

)

X C. HMNSEN
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Exhibit A
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Milberg Wetss Bershad Hynes & Lerach Lip

401 B Street, Sulte 1700, San Diggo. CA 92101-42597 . ' ?;1”;::1‘:!@
{619) 231-1058 Fax: (619) 231-7423 e Son Pancl
www, milberg. cam Boca Rafon
' ‘ Seattle
January 25, 2002
‘ " V1A UPS OVERNIGHT
Maric Hansen
KELLOGG HURER HANSEN
TODD & EVANS P1I.C
1615 M Strest, N.W,, Suite 400
Waghington, DC 20036
‘Re;  Enron Securities Lirigation

Dear Mr. Hanscn:

. Enclosed is the subpoena for Nancy Temple. Please Jet me know the date or dates that your
client is available for a deposition within the deadline set by the sourt. Please note that the subpoena
calls for the appenrance of Ms. Templc in Chicagp, where I understand she resides. My deposition
notice mistakenly set the daposition location in Houston,

R Very truly 'yours,
HELEN I, HODGES ' e

HIH:dsg ;
eet G, Paul Howes

James Jacoryette _

Frank Karam ;

Jeffrey Kaiser i D

Jeffrey Konis b

Rusty Hardin, Jr, '
Enclosure

Niasy\de b\ P\ Enron\DE BAG36T, Iy

<
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Issued by fthe
UNITED STATES DISTRICT COURT

__Northorn DISTRICT OF Ilisois

Mark Nowby, at al. . ,
' BUBPOENA IN A CIVIL CASE
v, ) .

Enran Corp,, at &l ' CASENUMEER: 1 H-01-3824 (8.0, Tex.)

TO:  Naney Tample : .
e/o Mark Hanean, KELLOGG HUBER HANSEN TODD & EVANS FLLC
1815 M Strasi, N.W., Suite 400 b
Waghingtan, D.C. 20036

D YOU ARE COMMANDED lo appaarin the Unlted Slaten Diatict Caurt attha place, date, and lma epacifiad balowio teatify
In the above case.

MAE QN T2ATINDNY GOURTROOM
{DATE AND TIBE

YOU ARE COMMANDED o appear at tha place, dale, and time spedfled balow ta testify at the 1eking of a deposilion In
ths above caza.
“PLACE OF OEPGBTION CRTR 3
The Four Baasans Hotal, 120 Eas! Delaware Place, Chicaga, IL 8081t | 02/25/02 at £:00 a.m.

D YOU ARE COMMANDED (o produce and permitinspection and copying oftha following documents or objscty a1 the placs,
date, and time spscliled belew {|lst documents or objects): .

PRACE BATE ANG TING

Llyau ARE cOMMANDED ta parmit inspactlon of tha jollewlng pramises at the data and tima apacifiad bslow,
“PREMIZES . DATE AND TING

Any otyahization nel a patly to thls sult that le aubpaanaad for the taking of 3 deposilian shall deeignate ana or mara
offlcers, directors, or managing agsnie, ot ofher persons wha conaant ta testlfy an lis behalf, and may set forth, for anch petsan
designatsd, the mattere an which the person will teslify. Feders! Rulas of Givll Procadurs. 36(B)(8).

1SS OFFICER BIGTATLRE AND TITLE TNCIEATE IF ATTORVEY FOR PLANTIFE ON CEFANDANT) TATE
: E‘E ‘z Altorney for Plalniitf Amelgamated Bank 01/25/02
WWAUHG CFFACE! AME, KbDDran Anb FroNg NUMBER - :

Helen J. Hovges, MILBERG WEISE BERSHAD HYNES & LERACH LLP, 401 8 Bt,, Bults 1700
Sah Diego, ©A 92104; telephana §18/231-1088

{Bmw Risie 28, Fatafsl Fulze 54 Sy Prowedrs; Furla O & @ o Reveots]

1\t utin bn pending In dlatict othay than dlalfiet of isaynnes, stata dlatriet under aase numbor,

ido1g
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PROOF CF SERVICE
DATE =
BERVED
“EERVED ON (FRINT NARE) MANNRR GF SERVIOE
EEAVE i N»:MH 53 -
DECLARATION OF S8ERVER

| daclare undar penally of parjury undar the |awa of the United Stales of Amerlea that the foragaing Infarmation cantalned

In the Preof of Servica Ia true and reorrect.

Exaauted on

DatE

AIGMATURE Off §EAVER

ADDREAS OF BERYRR

Rule 45, Fadaral Rules of Clvll Procadura, Parts C & D:

(<) PROTECT|ON QF PERSONS SURJEGT TO SUBFOENAS,

(1) A paity or en attomey maponalhls for tha lasnanos and sardcs of a
aybpoend ahall taks rasscrahle stegs o aveid imposing undua burden or
axpanac ol @ pan subjedt tn thaknubpoann, Ths qair an behall of whiql tha
sybpoana wan furued =hell enforea thin dity ard knpoka ypan the pady ar
qlorney In htench of thia duty an nppreprima senotion which may includs, but la
it rplad b, {oet caminge gnd raakenable qtemays e,

{2 A0 Apsmon camemonded t protidte and permit inspacton and
apylng of devignated books, popors, documwnis or lengibls fhings, o
Inapantion ai pramises need not sppaar in perion at e pinae of praduction or
{napaaion Unleda commandad ts nhpasc (o debasition, heating or kil

{B) Subled ta pamgraph (d)2) of hix ruls, o paon cvmmanded
(o producs and pamit [napasion and espying may, within 14 dey= afler aarvia
afaubpeena orbnfors tha tme epecifiad for complianea IT such iime i lose than
14 deys afiar rorvice, Befys Upon Bys pady ar atomay daeslgnated in the
subpoaha wiliten chjecten o Inspection or copylng of any or all of (ke
designated tualerial or of the premius, if aklection ks made, the parly varvilg
tha kubpoena ahall nat b mnbilled ta kspodt snd eopy maledals ee innpest the
rmm!ns axespt purayent o an order af the court by which fha aubpoans waa
maund, 1 ebluction s heen mese, e perly repving tha aubipoans nmy, upan
nalize to the pamon smmprided ta producs, meva at aty lima far an ordarta
sampel e Arduction. Such an akder 1o compal prodyction whall profadt any
person who Is ot 8 pARY o an alieor of B pefy trarn akRifern expetmg
rapuling ot the inapection snd eopying commanded.

Q) (&) On Umely metar, (e coun By Which & aubpoans wes legyed
shal quash ar med|y the subpeawns if it

m I5We t3 allaw pemnonable tme for eompllanca,

i} requires apamonwho I8 not a party or an officer ol a pany
%0 troval e A placg mans thon 100 mijax fom be placa whets thl person
raaldpd, b ompisysd or requiarly Imnaaets buslnaos n persoh, sxzapt lhny,

sibjact (s the pravixlum of clauss (2)(SYR)E) of il 1ule, Attch r peryen may
In arler to gliend sl ba commandad ts taval fom any auch pEima wihindber
wiuba in wWhich {ha sl In hald, oy

) requims discizaunsofprivilagad ot ot g actsd ratar
and no exeoption or walvar ppalla, or

{iv) subjodts a porsan (o undim bunden. -

(8) s nubpoens

) tequime dischouure of & fmdo nooml or afey cepfidontinl

remoarch, davelopmwrd, of tommueclal in on, or |
. ) requires diszicayw of an Llietsined expart oplilon o
infarmaton nm deesiblng spedfic evants er ooaurence In dispule ond
TREUBHE om tho expetta wtudy Made rot attha raquast ef any pory, or

. (i) raqulfon & parson whe I pot B party or an ofieor of &
party B inaur submiiiiis] expenza fo cavel rrom than 100 mils fo attend o),
tia qourtmay, @ predect & paraon aubject o orafficted by the aubpoany, quanh
ormatlly the Bubpasna, or, Iftha pary in whena behalf the subpesty ks jaxuad
ntiowd a ethstaniel need for the iaktimeny or masal thin cgpnod be otharwdss
matwlhowt urdue rardship end asaupza that the gemoch b whomihs tbpoma
I8 idemarsed will s pasonably compapagted, Iha aour. sy order qapeamncs
of preductian ahly upan npacfies eondlans,

() DUTIES INRESRONDING TO SUBPOENA.

(1) A parmon responading ko & Mhipeena fa praduny doramenis shal
proditem tharm nw (hay am kgt In e uaual coyms of businesa of sholl argenlza
and |obol thern Ly comeapmid With ihe aatagories in (1e deirand,

12) Whan Infanmatien subject vy & aubpgorm i withheld sh a claim tat
it la prvilagad or subject {o pratadtion w ttal prapatniion materish, the claim
uhal) e made rxprmazly and el be nuppartsd by & degaipian of the naburs of
thw doctimahis, eomrriunkaations, or things not produced {hat (s sufficlsnt to
rnoble the dermtding party b et (e et
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