IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
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Defendants.

PLAINTIFFS’ REPLY TO KOPPER’S RESPONSE TO
MOTION TO REMAND

TO THE HONORABLE COURT:

COME NOW Plaintiffs Harold and Frances Ahlich; Irving Babson; John and Ida Banks;
Howard and Nancy Bell; Bill and Rhonda Bragdon; Sidney Brown; Bruce and Janet Campbell;
Patrick Cammey; Gregg Carr; Vincent and Marianne Carrella; Louis Carucci; Patrick
Cunningham; James and Karen Davidson; John Davis; Peter Dorflinger; Jane Gaucher; Donald
Gaucher; Ronald Gish; Johanne Graham; John Gutman; Richard Hayhoe; David Huckin; Edward
Japhe; Michael Krehel; Paul Lutz; John and Jean Neighbors; William Powell; Samuel and Lillian
Reiner; Christopher and Henritta Rowe; Ralph and Jean Shapiro; Constance Theodore; George
and Nickye Venters; and Peter Veruki, and reply to the response to their motion to remand filed
by Defendant Michael J. Kopper (Kopper).

This reply incorporates Plaintiffs’ motion and supplemental motion to remand and
supporting memorandum. In addition to their earlier submissions, Plaintiffs now show the Court
the following:

1. SLUSA Allows for Individual Actions to be Maintained in State Court

Defendant Arthur Andersen, L.L.P. (Andersen) removed this case, as well as others,

under the Securities Litigation Uniform Standards Act of 1998 (SLUSA). An analysis of

SLUSA under statutory construction principles establishes that removal is improper.
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One district court (Hon. Harry Lee Hudspeth), when faced with an identical removal by
Andersen, has already remanded another action under SLUSA. See Bullock, et al. v. Arthur
Andersen, L.L.P., et al., No. A-02-CA-070-H; in the United States District Court for the Western
District of Texas, Austin Division; remanded to the 21st Judicial District Court of Washington
County, Texas; No. 32,716. A copy of the order of remand, signed March 5, 2002, has been
submitted to the Court.

Kopper opposes remand of the present case, claiming SLUSA demands that it remain in
federal court. But to support the propriety of removal, Kopper must ignore even the most
fundamental principles of statutory construction. Although he takes issue with the filing of
individual securities-related actions in state court, the language of SLUSA unambiguously
permits those filings.

Statutory construction must begin with the language employed by Congress and the
assumption that the ordinary meaning of that language accurately expresses the legislative
purpose. Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc., 469 U.S. 189, 194 (1985); see also
United States v. Hernandez-Avalos, 251 F.3d 505, 510 (5th Cir. 2001) (“more important to our
decision [to affirm] is that the statutory language is clear”). Therefore, if a statute’s language is
plain, a court must “presume that Congress said what it meant and meant what it said.”
United States v. Steele, 147 F.3d 1316, 1318 (11th Cir. 1998) (citation omitted). In such cases,
the sole function of the court is to enforce the statute according to its terms. See Demarest v.
Manspeaker, 498 U.S. 184, 190 (1991) (if statute is unambiguous, judicial inquiry is complete).
The fact that SLUSA specifies that a “covered class action” must have fifty or more persons is
more than sufficient for the terms of the statute to be enforced. SLUSA need not go on to state

the obvious—that more than fifty does not mean less than fifty. Cf. Burns v. United States,
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501 U.S. 129, 136 (1991) (“Congress’ silence signifies merely an expectation that nothing more
need be said in order to effectuate the relevant legislative objective.”).

SLUSA is unambiguous; its meaning is plain and clear on its face. The only reasonable
interpretation of the statute is that certain class actions related to the sale of securities are
“covered class actions” subject to SLUSA. Individual actions, filed in state court and brought on
behalf of fewer than fifty plaintiffs, are not.

Nowhere in SLUSA is any provision made for the aggregation of discrete individuals in
separate cases (or in unfiled, hypothetical cases, as Kopper argues) to form one class, nor does
Kopper even attempt to provide support for his position. Kopper cites no law—SLUSA or
otherwise-—permitting the transformation of individual actions to class actions. Further, because
SLUSA speaks for itself, not one opinion Kopper does cite stands for the proposition that the
statute reaches or is meant to reach individual securities-related actions.

Plaintiffs are aware of case law holding the exact opposite, however. See In re
Transcrypt Int’l Secs. Litig., 57 F. Supp. 2d 836, 842 (D. Neb. 1999) (“the scope of the statute
does not purport to reach private, individual actions in state court”; relying on “Findings” section
of SLUSA). Another district court reached the same conclusion: SLUSA does not encompass
individual actions. Relying on a House Report conceming the congressional intent behind
SLUSA, the court quoted the following language from the report:

[I]n order to prevent certain State private securities class action lawsuits alleging

fraud from being used to frustrate the objectives of the Private Securities

Litigation Reform Act of 1995, it is appropriate to enact national standards for

securities class action lawsuits involving nationally traded securities, while

preserving the appropriate enforcement powers of State securities regulators and

not changing the current treatment of individual lawsuits.

See Riley v. Mervrill Lynch, Pierce, Fenner & Smith, Inc., 168 F. Supp. 2d 1352, 1355 (M.D. Fla.

2001) (citation omitted) (emphasis supplied). The court continued by stressing the obvious:
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As is clear by the language of the House Report, SLUSA does not attempt to

preempt all state law in the field of securities . . . . Rather, SLUSA bars a specific

form of action based on a specific set of facts, namely a class action arising under

the enumerated circumstances described in SLUSA. ... The operative language

in SLUSA poses no bar to pursuit of individual actions regarding securities

in state courts, or to class actions which fall outside of the limitations of 15

U.S.C.A. § 78bb(f).

Id. (citations omitted) (emphasis supplied).

In short, SLUSA can have only one interpretation: it entitles this lawsuit to be
maintained in state court. And nothing Kopper presents in opposition allows the Court to deviate
from that interpretation. The action should be remanded.

2. Kopper’s Authority Does Not Support Removal

Kopper cites a few cases that he contends support the removal of this case. Not one does.
First, relying on Gibson v. PS Group Holdings, Inc., 2000 WL 777818 (S.D. Cal. June 4, 2000),
Kopper asserts that another court “faced a similar attempt by a plaintiff to undermine the
effectiveness of the securities law through procedural manipulation of pleadings.” See response
at 5. Gibson is clearly distinguishable from the present action.

At the outset — and dispositive — Gibson was brought as a class action on behalf of
shareholders and investors. Plaintiffs did not bring a class action here. Second, the “procedural
manipulation” faulted in Gibson does not apply here. The plaintiff in Gibson omitted a claim for
damages in an amended complaint, in an attempt to keep a class action outside SLUSA’s
parameters." Moreover, the plaintiff offered no explanation for the omission of damages, which

had been included in the original pleading. Third, the Gibson court stated that under SLUSA a

court should “look beyond the face of the Plaintiff’s pleadings to discern whether [an] action is a

! SLUSA'’s threshold requirement is that a case be a “covered class action,” which has more
than 50 persons and seeks “to recover damages on a representative basis.” See 15 U.S.C.

§8 77p(H(2)(A) & T7bb(H(5)(bYD(ID).
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‘covered class action.”” But the court only addressed the particular lawsuit before it. Id. at *4.
It did not, as Kopper urges, look at other lawsuits filed in other courts, much less at lawsuits
that may or may not be filed in the future by other potential plaintiffs. Finally, the court’s
discussion of the absence of a prayer for damages was dicta. The case was, in fact, remanded on
other grounds.

In short, Gibson does not change the fact that individual securities cases may be brought
in state court under SLUSA. If Congress had intended to preempt all state court securities-
related litigation, it could have done so.

In addition, Kopper cites a few other opinions, none of which provides support for
removal either. For example, he relies on Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343 (1988),
for the proposition that a court may consider a plaintiff’s “manipulative tactics” in deciding
whether to remand. Carnegie-Mellon does not apply to the situation in this case. Rather, it
addressed the issue of whether a court may remand a case in which only pendent state claims
remain. In holding that it could, the Supreme Court noted the petitioners’ concern that removed
cases would be remanded by the deletion of federal claims. In such cases, the Court stated, a
district court could consider the “manipulative tactics” as one factor in determining remand. 7d.
at 357. In no way can Carnegie-Mellon be said to be authority in the present case.

Finally, Kopper cites In re Lutheran Bhd. Variable Ins. Prods. Co. Sales Practices Litig.,
105 F.Supp. 2d 1037 (D. Minn. 2000). Not only does In re Lutheran Bhd. not support removal,
it reinforces Plaintiffs’ position. The opinion, dealing with several consolidated class actions,’
focused on the issue of whether certain types of life insurance policies were “covered securities”

under SLUSA. In concluding that they were, the court rejected the plaintiffs’ contention that it

2 See In re Lutheran Bhd. Variable Ins. Prods. Co. Sales Practices Litig., 201 FR.D. 456 (D.
Minn. 2001).
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should “dig through . . . intricate legislative history ....” It continued by stressing that “the
[Supreme] Court has been . . . resolute that when a statute’s language is clear, the language
should be taken literally without probing legislative intent.” Id. at 1040 (citation omitted). That
is the precise situation in this case.

In summary, not one case upon which Kopper relies deals with the precise issue at hand:
whether individual securities-related actions may be filed in state court. Further, none even
implies that they may not. By contrast, Plaintiffs have already cited the only opinions on point,
with each one supporting their position. See Riley v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 168 F. Supp.2d 1352, 1355 (M.D. Fla. 2001); In re Transcrypt Int’l Secs. Litig.,

57 F. Supp. 2d 836, 842 (D. Neb. 1999); and Bullock v. Arthur Andersen, L.L.P.

CONCLUSION
For the reasons stated above and in Plaintiffs’ motion to remand and supplemental
motion, this Court lacks subject matter jurisdiction under the Securities Litigation Uniform
Standards Act. Therefore, it should order the action remanded to the 272nd Judicial District

Court of Brazos County, Texas, where it was originally filed.
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Respectfully submitted,

FLEMING & ASSOCIATES, L.L.P.
G. Sean Jez

Texas Bar No. 00796829

George M. Fleming

Texas Bar No. 07123000

Sylvia Davidow

State Bar No. 05430551

1330 Post Oak Boulevard, Suite 3030
Houston, Texas 77056

Telephone No.: (713) 621-7944

Fax No.: (713) 621-9638
é /

G. Sean Jez

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I hereby certify a true and correct copy of the foregoing Plaintiffs’ Reply to
Kopper’s Response to Motion to Remand has been provided to all parties as indicated on

attached list on this the 1% day of March, 2002 by First Class United States Mail,

G. Sgan Jez (K’”

postage prepaid.
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713/840-7474

713/840-0311 — Fax

Counsel for David B. Duncan

James E. Coleman, Jr.

Bruce Collins

CARRINGTON COLEMAN ET AL
200 Crescent Court, Suite 1500
Dallas, TX 75201
214/855-3000

214/855-1333 ~ Fax

Counsel for Kenneth L. Lay

Bruce Hiler

Robert M. Stern

O’MELVENY & MYERS LLP
555 13" St., N.W., Suite 500 W
Washington, DC 20004
202/383-5328

202/383-5414 - Fax

Counsel for Jeff Skilling

Craig Smyser

SMYSER KAPLAN & VESELKA LLP
700 Louisiana St., Suite 2300
Houston, TX 77002

713/221-2330

713/221-2320 - Fax

Counsel for Andrew S. Fastow

Rusty Hardin

RUSTY HARDIN & ASSOCIATES P.C.
1201 Louisiana, Suite 3300
Houston, TX 77002-5609
713/652-9000

713/652-9800 — Fax

Billy Shepherd

CRUSE SCOTT HENDERSON & ALLEN LLP

600 Travis, Suite 3900

Houston, TX 77002-1720
713/650-6600

713/650-1720 — Fax

Counsel for D. Stephen Goddard, Jr.

SERVICE LIST

Michael Warden

Luisa Caro

SIDLEY AUSTIN BROWN & WoOD LLP
1501 K Street, N.W.

Washington, DC 20005

202/736-8180

202/736-8711 — Fax

Counsel for D. Stephen Goddard, Jr.

Richard Bruce Drubel, Jr.

BOIES SCHILLER ET AL

26 S. Main St.

Hanover, NH 03755
603/643-9090

603/643-9010 — Fax

Counsel for Andrew S. Fastow

Jacks C. Nickens

Paul D. Flack

NICKENS LAWLESS & FLACK LLP

1000 Louisiana, Suite 5360

Houston, TX 77002

713/571-9191

713/571-9652 — Fax

Counsel for Officers:

Richard A. Causey (Chief Accounting Officer)
and Richard B. Buy (Chief Risk Officer)

John J. McKetta, ITI

Helen Currie Foster

GRAVES DOUGHERTY HEARON & M0OODY
515 Congress, Suite 2300

Austin, Texas 78701

512/480-5600

512/478-1976 — Fax

Counsel for Rebecca Mark-Jusbasche

H. Bruce Golden

Randall C. Owens

GOLDEN & OWENS LLP
1221 McKinney St., Suite 3600
Houston, TX 77010-2010
713/223-2600

713/223-5002 — Fax

Counsel for John A. Urquhart

Zachary W. L. Wright
TONKON TORP. LLP

1600 Pioneer Tower

888 S.W. Fifth Ave.

Portland, OR 97204-2099
503/221-1440

503/274-8779 — Fax

Counsel for Ken L. Harrison
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J. Clifford Gunter, III

Thomas F. Hetherington

Abby Sullivan

BRACEWELL & PATTERSON LLP
711 Louisiana, Suite 2900
Houston, TX 77002
713/223-2900

713/221-1212 — Fax

Counsel for James V. Derrick, Jr.

Eric J. R. Nichols

BECK REDDEN & SECREST
4500 One Houston Center
1221 McKinney
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713/951-3700

713/951-3720 — Fax

Counsel for Michael Kopper

Robin C. Gibbs

Kathy D. Patrick

Robert J. Madden

Jeremy L. Doyle

GiBBS & BRUNS, LLP

1100 Louisiana, Suite 5300

Houston, TX 77002

713/650-8805

713/750-0903 - Fax

Counsel for Outside Directors:

Robert K. Jaedicke, Ronnie C. Chan,

Joe C. Foy, John Wakeham,

Wendy L. Gramm, John Mendelsohn,

Paulo V. Ferraz Pereira, Robert A. Belfer,

Norman P. Blake, Jr., John H. Duncan
Charles A. LeMaistre, Frank Savage,

Herbert S. Winokur, Jr., Jerome J. Meyer
and Charles Walker

William S. Lerach

John A, Lowther

Alexandra S. Bernay

MILBERG WEISS BERSHAD
HYNES & LERACHLLP

401 B St., Suite 1700

San Diego, CA 92101

619/231-1058

619/231-7423 — Fax

Scott B. Schreiber

John Massaro

ARNOLD & PORTER

555 Twelfth Street, NW
Washington, D.C. 20004-1206
202/942-5122
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Dennis H. Tracey, III

Brad Johnston

HOGAN & HARTSON, L.L..P.
100 Park Avenue

New York, NY 10017
212/916-7210

Amelia Rudolph
SUTHERLAND, ASBILL

& BRENNAN, L.L.P.
999 Peachtree Street, NE
Atlanta, Georgia 30309-3996
404/853-8000
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