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TO THE HONORABLE JUDGE OF THIS COURT:

Michael J. Kopper (“Kopper”) files this response to the motion of the Tittle, Rinard, and
Kemper Plaintiffs for a Prellminary Order Freezing and Imposing Constructive Trust Over
Individual Defendants’ Assets and Limited Expedited Discovery Into Those Assets (Civil Action

No. H-01-3913, Dkt. No. 77-78), and in support thereof would respectfully show the Court as

follows:

L.
SUMMARY OF POSITION

1. On February 14, 2002, the Tittle, Rinard and Kemper Plaintiffs (collectively
“TRK Plaintiffs) filed a motion and memorandum, allegedly on behalf of the Enron Corp.
Savings Plan (“Savings Plan”) and its participants and beneficiaries,' seeking a preliminary
injunction to freeze unidentified assets of various persons, including Kopper, “pending the final
resolution of Plaintiffs’ claims™ and, further, for an order permitting them “to conduct discovery
into the assets” of these persons. Tiftle Dkt. No. 78 (*TRK Plaintiffs’ Memorandum™) at 2. For

the following reasons, the TRK Plaintiffs’ requests should be denied in their entirety:

* The request has no basis in the Court’s prior orders. The TRK
Plaintiffs premise their request for relief on adopted positions addressed
by the Court’s January 9, 2002 Memorandum Opinion and Order (see

Newby, Dkt. No. 111 (“January Order”)).? Any allegations the TRK
Plaintiffs have made in the past against Kopper do not fall within the

'"The TRK Plaintiffs also filed the motion on behalf of and the Employee Stock Ownership Plan
(“ESOP”), its participants and beneficiaries against “all of the ERISA fiduciaries[,]” namely, Cindy K.
Olson, Mikie Rath, Sheila Knudsen, Rod Hayslett, Tod Lindholm, Paula Rieker, Mary K. Joyce and
ESOP Trustee William D. Gathman. Plaintiff’s Memorandum at 6-7. The TRK Plaintiffs do not contend
Kopper is an “ERISA fiduciary.” See id.; see also Amended Derivative Complaint at 9 29-39.

*The Court’s Memorandum Opinion and Order has been electronically published at: Newby v.
Enron Corporation, CIV.A. H-01-3624, 2002 WL 200956 (S.D. Tex. Jan. 9, 2002).
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scope of the Court’s Order, because Kopper 1s not alleged to have ever
been in a fiduciary relationship to Enron shareholders.

. The request has no basis in securities laws. To the extent that the TRK
Plaintiffs are seeking relief under Section 10(b) of the Securnties Exchange
Act of 1934 and Rule 10b-5, they have not made allegations against
Kopper sufficient to justify any relief on these claims, including but not
limited to the type of discovery sought.

. The request is premature in light of the Reform Act and the Court’s
scheduling orders. Pursuant to the Court’s scheduling order, Kopper has
not yet appeared with respect to any claims made to date by the TRK
Plaintiffs. To the extent that any consolidated amended complaint 1n Tittle
or elsewhere’ names him as a defendant for purposes of making securities
fraud claims, Kopper will move to dismiss these claims. The TRK
Plaintiffs’ securities claims are thus subject to the stay of all other
proceedings, including discovery, under the Private Litigation Securities
Reform Act of 1995, Pub. L. No. 104-67 (“Reform Act”). This 1s true
whether or not the TRK Plaintiffs attempt to disguise the nature of their
claims by posturing themselves as “ERISA Plaintiffs.”

. The request is completely unsupported by competent allegations. The
TRK Plaintiffs have not made any of the requisite showings justifying the
discovery they seek, much less the extraordinary remedy of freezing
assets.

*Pursuant to the Court’s scheduling order, these consolidated complaints are to be filed Apnil 1,
2002, with motions to dismiss to be filed by May 1, 2002.
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IL.
PROCEDURAL BACKGROUND

2. On December 5, 2001, in Amalgamated Bank, et al. v. Kenneth L. Lay, et al.}
Plaintiff Amalgamated Bank filed a motion seeking, among other things, a temporary restraining
order to freeze assets 1t alleges were derived by certain named defendants from alleged insider
trading and limited expedited discovery to ascertain evidence in support of its motion. See
Amalgamated Bank Dkt. No. 7 (the “Amalgamated Bank Motion™). Neither Amalgamated
Bank’s Motion nor its Complaint seeks any relief against Kopper.

3. On December 12, 2001, Amalgamated Bank’s claims were consolidated in H-01-
3624, Newby, et al. v. Enron Corp., et al.

4. On January 9, 2002, this Court (through Judge Rosenthal) entered an order ruling
on the Amalgamated Bank Motion. In that Order, Judge Rosenthal determined the Court had the
authority, under certain circumstances, to enter a preliminary injunction to freeze assets of
defendants in securities actions brought under Section 10(b), but that Amalgamated Bank had not
presented sufficient evidence to warrant the relief in that case. The Order then requested
additional briefing on the matter from the parties affected by that ruling. See January Order at
44,

5. Thereafter, on February 14, 2002, the TRK Plaintiffs filed a motion similar to the
Amalgamated Bank Motion, seeking to freeze assets of certain individuals and for expedited
discovery. See Tittle Docket Entry Nos. 77 and 78. In their briefing, the TRK Plaintiffs

expressly state they are “join[ing]” in the Amalgamated Bank Motion. TRK Plaintiffs’

‘Cause Number H-01-4198. This motion was filed prior to consolidation of the various Enron-
related cases in this district.
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Memorandum at 2. However, unlike Amalgamated Bank, the TRK Plaintiffs include Kopper

among the parties against whom they seek to freeze assets and to conduct expedited discovery.

I11.
ARGUMENT AND AUTHORITIES

6. The TRK Plaintiffs have expressly adopted the positions set out in the
Amalgamated Bank Motion.” As a result, many of the issues raised in the TRK Plaintiffs’
motion have already been addressed by the Court’s January Order on the Amalgamated Bank
Motion.® As indicated by the Court in its Order, the TRK Plaintiffs’ motion could not
conceivably be granted unless the TRK Plaintiffs demonstrate, among other things: (1) that an
individual against whom the relief 1s sought had a fiduciary relationship to Enron shareholders;
(2) that a nexus exists between the relief sought in a complaint and particular assets the TRK
Plaintiffs seek to encumber; and (3) that there 1s some independent evidentiary basis to support
the application of a freeze order against each named defendant. January Order at 14, 26-36, 39-
40).

7. As to Kopper, the TRK Plaintiffs have made nothing more than a half-hearted and

legally insufficient effort to satisfy these multiple requirements.

°In their Memorandum, the TRK Plaintiffs contend they are entitled to a preliminary injunction
freezing assets because their securities claims are “based on the very same claims as the securities
plaintiffs.” TRK Plaintitffs’ Memorandum at 5; see also, e.g., id. at 3 (“[T]he ERISA Plaintiffs have the
same right to freeze the prejudgment assets of the named defendants in their actions as the securities
plaintiffs do upon a proper showing in their action—and for the same reasons.”).

*Various defendants affected by that Order have moved for reconsideration of certain aspects of
the Order.
3
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A. The TRK Plaintiffs Have Not Asserted a Cognizable Equitable Claim

Against Kopper.
1. Kopper Is Not Alleged to Have a Fiduciary Relationship with
Shareholders.
8. The Court’s Order on the Amalgamated Bank Motion 1s premised on a concept

that because of the fiduciary duty owed by officers and a board of directors of a corporation to
shareholders, under the right circumstances, allegations of insider trading in contravention of
Section 10(b) could support the entry of a preliminary injunction freezing the assets of such
persons that are related to purported profits from alleged insider trading. See January Order at
37. The Court analyzed the historical bases establishing equitable rights of recovery against
fiduciaries who breach their duties and noted:
The relationship between a corporation’s officers and directors and the
stockholders of that corporation has long been held to be fiduciary in nature.
Justification for the fiduciary obligation of corporate officers and directors relies
on trust law. Shareholders entrust assets to directors and officers for them to
manage for their benefit. Directors and officers owe a fiduciary obligation to
shareholders because property has been entrusted to the corporate fiduciaries to be
managed for the shareholders’ benefit.
January Order at 30-31 (citations omitted). Based on an analogy to trust law and the fiduciary
obligations owed by officers and a board of directors of a corporation to the corporation’s
shareholders, the Court found that the Amalgamated Bank plaintiffs had alleged that “[a] nexus
existed between the cognizable claims in the [securities] suit and the assets of the defendants.”

Id. at 37.

0. As indicated above, Amalgamated Bank did not seek relief against Kopper. In
seeking to broaden the relief sought by Amalgamated Bank, the TRK Plaintiffs have made no

showing that Kopper ever occupied a fiduciary relationship to shareholders of the type addressed
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by the Court 1n 1ts January Order. The TRK Plaintiffs’ effort to expand the issues presented by
Amalgamated Bank to include Kopper thus fails on its face.

2. Kopper Is Not Alleged to Have a Fiduciary Relationship with an Enron
ERISA Plan.

10.  The TRK Plaintiffs have not endeavored to bootstrap their request against Kopper
on any alleged fiduciary obligations owed to an Enron-related ERISA plan (such as the Savings
Plan), for good reason. They do not contend in their prior pleadings’ or in their motion, and do
not purport to provide the Court with any evidence, that Kopper at any time served in a fiduciary
capacity to an Enron-related ERISA plan or its members. Such allegations can only be made
with regard to persons who exercised discretionary authority or control over an ERISA plan’s
management or its assets. See 29 U.S.C. § 1002(21)(A); DeLaurentis v. Job Shop Technical
Servs., Inc., 912 F. Supp. 57, 62 (E.D.N.Y. 1996); see also Amended Derivative Complaint at
29-39; TRK Plaintiffs’ Memorandum at 6-7.

11.  Pursuant to the Court’s January Order on the Amalgamated Bank Motion, there is
a complete absence of any allegation or proof that Kopper served in a fiduciary capacity to
plaintiffs of the type the Court found might conceivably support a claim for equitable relief.
Thus, as a threshold matter the TRK Plaintiffs have not articulated a cognizable claim against
Kopper for the imposition of any preliminary injunction interfering with his property rights. See

January Order at 37.

"See, e.g., First Amended Derivative Complaint for the Enron Corp. Savings Plan and Complaint
tfor the Enron Corp. Stock Ownership Plan for Violations of Federal Securities Law, the Employment
Retirement Income Security Act of 1974 (“ERISA”), the Racketeer Influenced and Corrupt Organizations
Act (“RICO”), and Texas Common Law, Civil Action No. 01-4108, Dkt. No. 42, 99 29-39 (“Amended
Derivative Complaint™). Any consolidated amended complaint of the type to be filed on April 1, 2002
must be done 1n a manner consistent with FED. R. C1v. P. 11.
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B. The TRK Plaintiffs Have Not Articulated a Cognizable Claim for Relief
Under Securities Laws.

12.  In addition to the fact that they have not articulated any basis for equitable relief
for breach of fiduciary relationship of the type addressed by the Court in its January Order, the
TRK Plaintiffs have further failed to articulate any actionable claim for securities fraud on which
their requested relief against Kopper 1s premised. In fact, the TRK Plaintiffs have not made any
allegation of “insider trading” with respect to Kopper. See Amended Derivative Complaint,
supra, Y 260-76. The only specific allegation they have ever made with respect to Kopper (as
opposed to multiple instances of impermissible group pleading, see Williams v. WMX Tech., Inc.,
112 F.3d 175, 177-80 (5th Cir. 1994)), 1s as follows: they assert Kopper “was, at all relevant
times, a managing director of Enron’s Global Equity Markets Group[,] . . . an underling of
Fastow” and “ran the Chewco and JEDI partnerships.” Amended Denivative Complaint, supra, 9
48. They have not alleged that Kopper made any alleged actionable misstatement under
securities laws, much less make any effort to comply with the Reform Act requirements of
particularized pleading of such allegations.

1. The Relief Sought by the TRK Plaintiffs Would Violate the Reform Act Stay.

13.  As this Court 1s well aware, a securities fraud claimant must satisfy the pleading
requirements for securities fraud actions set out in the Reform Act. A failure to do so mandates
dismissal. 15 U.S.C. § 78u-4(b)(3). Even with respect to cases filed prior to enactment of the
Reform Act, the Fifth Circuit held that plaintiffs in securities fraud cases must “specify the
statements contended to be fraudulent, identify the speaker, state when and where the statements
were made, and explain why the statements were fraudulent.” Williams, 112 F.3d at 177-78

(emphasis added).
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14.  Section 78u-4(b)(3)(B) of the PLSRA provides:
In any private action under this chapter, all discovery and other
proceedings shall be stayed during the pendency of any motion to dismiss,

unless the court finds upon motion of any party that particulanized
discovery 1s necessary to preserve evidence or to prevent undue prejudice

to that party.

15 US.C. § 78u-4(b)(3)(B) (West 1997) (emphasis added). This section was “intended to
prevent unnecessary imposition of discovery costs on defendants.” H.R. Conf. Rep. No. 104-
369, 104th Cong. 1st Sess. at 32 (19935), reprinted in 1995 U.S.C.C.A.N. Sess. 731. The Act was
passed in response to perceived abuses 1n securities litigation and was designed to restrict those
abuses (including, among other things, the practice of making securities fraud claims against
non-issuers of alleged misstatements to the investing public) and to protect defendants from the
abusive practice of plaintiffs’ counsel “discovering” their way into facts in an effort to amend
inadequate pleadings so as to state a claim. Log On America, Inc. v. Promethean Asset
Management, L.L.C., No. 00 CIV 6218 (RMB), 2001 WL 1658223, at * 1 (S.D.N.Y. Dec. 26,
2001); SG Cowen Sec. Corp. v. United States District Court for the Northern District of
California, 189 F.3d 909, 911 (9th Cir. 1999) (quoting In re Advanta Corp. Sec. Litig., 180 F.3d
525, 531-31 (3d Cir. 1999)). The Reform Act stay gives effect to Congress’s intent to permit
discovery “in securities class actions only after the court has sustained the legal sufficiency of
the complaint.” Novak v. Kasaks, No. 96 CIV 3073 (AGS), 1996 WL 467534 at *1 (S.D.N.Y.
Aug. 16, 1996) (quoting Senate Comm. on Banking, Housing and Urban Affairs, Private
Securities Litigation Reform Act of 1995, S. Rep. No. 98., 104th Cong., 1st Sess. 14 (1995)).

15. The true mntent of the TRK Plaintiffs 1s to do precisely what the Reform Act
prohibits. The heading of Section IV of the TRK Plaintiffs’ Memorandum plainly states: “The

ERISA Plaintiffs should be permitted discovery fo establish the insider trading of the

9

667.00001/176087.03



Defendants.” TRK Plamtiffs’ Memorandum at 7 (emphasis added). The TRK Plaintiffs’ motion
does not represent an effort to conduct discovery to preserve evidence for trial or to avoid undue
prejudice if the Reform Act stay 1s not lifted. Rather, the TRK Plaintiffs want to conduct a
fishing expedition in the unsupported hopes of uncovering facts to use in making securities fraud
claims. Accordingly, the TRK Plaintiffs’ request should be denied. See, e.g., SG Cowen Sec.
Corp., 189 F.3d at 912-13 (holding that a “failure to muster facts sufficient to meet the [Reform]
Act’s pleading requirements cannot constitute the requisite ‘undue prejudice’ to the plaintiff
justifying a lift of the discovery stay under 78u-4(b)(3)(B)”); see also DM Research v. College of
American Pathologists, 170 F.3d 53, 55 (1st Cir. 1999) (finding factual allegations in pleading
must demonstrate relevance for discovery into a matter; “Conclusory allegations in a complaint,
if they stand alone, are a danger sign that the plaintiff is engaged in a fishing expedition™).®

16. In this case, the TRK Plaintiffs’ allegations against Kopper do not satisfy the
Reform Act’s pleading requirements because, among other things, the TRK Plaintiffs have not
identified (much less identified with particularity) a single statement alleged to have been made
by Kopper upon which shareholders allegedly relied in making any decision to buy or sell Enron

stock.” In their Amended Derivative Complaint, the TRK Plaintiffs reference several press

*The premise for the TRK Plaintiffs’ Motion for expedited discovery is their alleged desire to
discover information regarding their allegations “that the individual defendants engaged in insider trading
during the relevant period, and [] that the proceeds of those transactions are [allegedly] at risk of being
removed from the Court's reach.” TRK Plaintiffs’ Memorandum at 7. However, the scope of the
document and deposition requests they propose to serve go far beyond these narrow areas of mnquiry to
include matters concerning, for example, Enron partnerships, accounting practices by Enron auditors,
Board of Directors reports and minutes, documents produced to the Securities and Exchange
Commission, and computer data retention policies at Enron. See id. at 9. The scope of the discovery
proposed to be served only underscores the real (and inappropriate) purposes behind the TRK Plaintiffs’
efforts, which violate the Reform Act stay.

*The inadequacies of “group pleadings” to satisfy pre- and post-Reform Act requirements has
been the subject of many decisions in this Circuit and others. See, e.g., Williams v. WMX Technologies,
Inc., 112 F.3d 175, 177-79 (5th Cir. 1997) (pre-Reform Act standard); Melder v. Morris, 27 F.3d 1097,
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releases and SEC documents 1ssued or filed by “Enron” from 1998 to 2001 and “in-house”
promotional statements allegedly made to the Savings Plan participants concerning Enron. See
Amended Dernivative Complaint at 20-26. Notably, however, the TRK Plaintiffs do not
specifically attribute any of these statements to Kopper. Moreover, the TRK Plaintiffs have not
pleaded a single specific fact indicating that Kopper, in any way, directed or otherwise
participated in making or disseminating any of the press releases, SEC documents, and/or in-
house publications referenced in their Amended Derivative Complaint. They plead only that
“Enron” or “Enron and certain of 1ts senior management” may have been responsible for drafting
or disseminating this information.

17.  Pursuant to the Court’s scheduling order, Kopper has yet to make an appearance
with respect to any allegations of securities fraud made against him. Any such allegations
included in an amended consolidated complaint, as yet to be filed pursuant to the Court’s
scheduling order and the Reform Act, will be the subject of a motion to dismiss pursuant to the
Federal Rules of Civil Procedure and the Reform Act. Thus, the request for discovery made by
the TRK Plaintiffs 1s premature. If and as needed, the Court will have an opportunity to address
motions to dismiss the amended consolidated complaints filed by Kopper. However, in the
meantime, the TRK Plaintiffs cannot “jump the gun” by premising their request to “freeze”
assets and seek discovery on non-actionable securities fraud claims.

18.  Any effort by the TRK Plaintiffs to avoid the Reform Act stay, by referring to

themselves as “ERISA Plaintiffs,” falls flat. The TRK Plaintiffs cite no authority for the bald

1100 (5th Cir. 1994) (pre-Reform Act standard); McNamara v. Bre-X Minerals, Ltd., 57 F. Supp.2d 396,
428 (E.D. Tex. 1999); Coates v. Heartland Wireless Communications, Inc., 26 F. Supp.2d 910, 916 (N.D.
Tex. 1998) (post-Reform Act standard); Thornton v. Micrografx, Inc., 878 F. Supp. 931, 938 (N.D. Tex.
1995) (pre-Reform Act standard). This well-established case law is incorporated into the TKR Plaintiffs’
obligations with respect to any amended consolidated complaint to be filed under FED. R. CIv. P. 11.
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assertion that the Reform Act stay does not apply to them because they are “ERISA Plaintiffs,”
TRK Plaintiffs’ Memorandum at 8, for obvious reasons. The Reform Act stay applies to all
securities fraud claims, whether made by persons who call themselves “securities fraud
plaintiffs” or persons who call themselves “ERISA Plaintiffs.” See TRK Plaintiffs’
Memorandum at 5 (admitting that the TRK Plaintiffs’ Section 10(b) and Rule 10b-5 claims are
“based on the very same claims as the securities plaintiffs’). The Reform Act makes no
distinction between federal securities claims brought by non-employee shareholders and those
asserted by shareholders who happen also to be employees and members of one or more of the
corporation’s ERISA plans. It 1s the substance of the allegations made by plaintiffs that matters
— not the TRK Plaintiffs’ description of themselves.

2. The Discovery Sought by the TRK Plaintiffs is Not “Unique” to Their Claims.

19. In its February 27, 2002 Scheduling Order, the Court has indicated that it will
allow the TRK Plaintiffs to proceed with discovery only to the following extent: “[T Jhe Plaintiffs
in the Tiitle case, inasmuch as they are not subject to the PLSRA stay of discovery, may
immediately begin any discovery unique to their case that has not been stayed in the Newby case
by the PLSRA.” Newby, Dkt. No. 326 at 4. As indicated above, the TRK Plaintiffs admit that
the claims upon which their “asset freeze” and “expedited discovery’” requests are premised are
securities fraud claims, not ERISA claims. Thus, in addition to violating the Reform Act stay,
the discovery requested is not in compliance with the Court’s scheduling order.

C. TRK Plaintiffs Have Failed to Show Entitlement to Equitable Relief.

20.  Even if the TRK Plaintiffs had as a threshold matter made a showing that relief

against Kopper was even conceivable under the Court’s January Order (which they have not),
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and even if they had made cognizable securities fraud claims against Kopper (which they have
not), they would still not be entitled to any of the equitable relief or discovery they seek.

21. In 1ts Order on the Amalgamated Bank Motion, the Court held that a “nexus
between the assets sought to be frozen through an interim order and the ultimate relief requested
in the lawsuit 1s essential to the authority of a district court in equity to enter a preliminary

29

injunction freezing assets.” January Order at 14 (emphasis added); see Grupo Mexicano de
Desarrollo v. Alliance Bond Fund, Inc., 119 S. Ct. 1961, 1969, 1970 (1999) (finding that the
general rule is well-established “that a judgment establishing the debt [is] necessary before a
court of equity [can] interfere with the debtor’s use of his property. . . . [Such judgment] giving
the creditor an interest in the property which equity could then act on.””). The TRK Plaintiffs
have made no such showing.

22. Likewise, the TRK Plaintiffs have made no effort to “demonstrate there exists a
substantial threat of irreparable injury if the preliminary injunction is not granted.” January
Order at 39.

23.  As the Court concluded 1n its January Order, a preliminary injunction freezing the
assets of any defendant cannot be entered unless plaintiffs adduce sufficient evidence
demonstrating that each, or any, identified defendant *‘has, or is likely to, conceal the stock sales
proceeds or profits or place them beyond reach, absent immediate judicial intervention.” January
Order at 7. In addition to the fact that they do not allege a single insider trading violation against
Kopper, the TRK Plaintiffs have not alleged that Kopper has or will take any action to place any
asset beyond the reach of this Court while this case 1s pending resolution. Likewise, the TRK

Plaintiffs have made no effort to show that discovery is necessary 1n the case of Kopper because

they will be unduly prejudiced or that evidence will not be preserved in the absence of such
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discovery. 15 U.S.C. § 78u-4(b)(3)(C). Absent such a showing, there is no legal or equitable
basis for imposing upon him the injunction the TRK Plaintiffs are now seeking. See In re Grand
Casinos, Inc. Sec. Litig., 988 F. Supp. 1270, 1271-72 (D. Minn. 1997); In re Tyco Int’l, Ltd. Sec.
Litig., No. 00MD1335, 2000 WL 33654141 (D.N.H. July 27, 2000). In short, the TRK Plaintiffs
have not cited any particularized allegations or information that the relief requested is justified in
this case. Compare In re Websecure, Inc., 1997 WL 770414 at *4 (D. Mass. Nov. 26, 1997).

IV.
CONCLUSION AND PRAYER

WHEREFORE, PREMISES CONSIDERED, Michael J. Kopper respectfully requests
that the Court deny the TRK Plaintiffs’ Motion for a Preliminary Order Freezing and Imposing
Constructive Trust Over the Individual Defendants’ Assets and Limited Expedited Discovery
into Those Assets. A proposed form of order denying the motion is attached for the Court’s
convenience.
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Eric J.R. Nichols

State Bar No. 14994900
S.D. Tex. 1.D. No. 13066

Beck, Redden & Secrest
A Registered Limited Liability Partnership

1221 McKinney Street, Suite 4500

Houston, Texas 77010-2010

Telephone:  (713) 951-3700

Telecopier:  (713) 951-3720
ATTORNEY-IN-CHARGE FOR DEFENDANT
MICHAEL J. KOPPER

14

667 00001/176087.03



OF COUNSEL.:

Felicia Harris Kyle
Federal 1.D. No. 13838
State Bar No. 24002438

Beck, Redden & Secrest
A Registered Limited Liability Partnership

1221 McKinney Street, Suite 4500
Houston, Texas 77010-2010
Telephone:  (713) 951-3700
Telecopier: (713) 951-3720
ATTORNEYS FOR DEFENDANT
MICHAEL J. KOPPER

CERTIFICATE OF SERVICE

This pleading was served in compliance withtlieRules 5b of the Federal Rules of Civil
Procedure on the day of March 6, 2002, by U.S. w

Eric J.R. Nichols

15

667.00001/176087.03



Jeffery B. Kaiser

Kaiser & May, L.L.P.

1440 Lyric Centre, 440 Louisiana Street
Houston, Texas 77002

(713) 227-3050 FAX (713) 227-0488

Robert Fritz

Fritz Law Firm

330 T.C. Jester Blvd.

Houston, Texas 77007

(713) 869-2000 FAX (713) 869-3850

James D. Baskin, III

The Baskin Law Firm

919 Congress Avenue, Suite 1000
Austin, Texas 78701

(512) 381-6300 FAX (512) 322-9280

William B. Federman

Federman & Sherwood

120 N. Robinson, Suite 2720
Oklahoma City, OK 73102

(405) 235-1560 FAX (405) 239-2112

John G. Emerson

The Emerson Firm

2600 S. Gessner, Suite 600

Houston, Texas 77063

(832) 723-8850 FAX (713) 789-0033

Steve W. Berman

Hagens Berman LLP

1301 Fifth Avenue, Suite 2900

Seattle, Washington 98101

(206) 623-7292 FAX (206) 623-0594

Ronald G. Woods

5300 Memorial, Suite 1000

Houston, Texas 77007

(713) 862-9600 FAX (713) 864-8738

Charles F. Richards, Jr.

Richards, Layton & Finger, P.A.

One Rodney Square, P.O. Box 551
Wilmington, Delaware 19899

(302) 658-6541 FAX (302) 658-6548

Robin C. Gibbs

Gibbs & Bruns, LLP

1100 Louisiana Street, Suite 5300
Houston, TX 77002

(713) 650-8805 FAX (713) 750-0903

667.00001/170543.01

Service List

Stephen D. Susman

Susman Godfrey LLP

1000 Louisiana Street, Suite 5100
Houston, TX 77002-5096

(713) 651-9366 FAX (713) 654-6666

Jacks C. Nickens

Paul D. Flack

Nickens, Lawless & Flack, LLP

1000 Louisiana Street, Suite 5360
Houston, Texas 77002

(713) 571-9191 FAX (713) 571-9652

John J. McKetta, 111

Graves Dougherty Hearon & Moody
515 Congress Avenue, Suite 2300
Austin, Texas 78701

(512)480-5600 FAX (512) 478-1976

J. Clifford Gunter, III

Bracewell & Patterson LLP

711 Louisiana Street, Suite 2900
Houston, Texas 77002
(713)223-2900 FAX (713)221-1212

H. Bruce Golden

Golden & Owens LLP

1221 McKinney Street, Suite 3600
Houston, Texas 77010-2010

(713) 223-2600 FAX (713) 223-5002

Russell Hardin, Jr.

Rusty Hardin & Associates

1201 Louisiana Street, Suite 3300
Houston, TX 77002

(713) 652-9000 FAX (713) 652-9800

Tom Alan Cunningham

Richard J. Zook

Cunningham Darlow et al

600 Travis Street, Suite 1700
Houston, TX 77002

(713) 659-5522 FAX (713) 659-4466

Martin D. Chitwood

Chitwood & Harley

2900 Promenade I1

1230 Peachtree Road, N.E.

Atlanta, Georgia 30309

(404) 873-3900 FAX (404) 876-4476




Jack Edward McGehee

McGehee & Pianell1, LLP

1225 North Loop West, Suite 810
Houston, Texas 77008

(713) 864-4000 FAX (713) 868-9393

Thomas E. Bilek

Hoeffner & Bilek LLP

400 Louisiana Street, Suite 720
Houston, Texas 77002

(713) 227-7720 FAX (713) 227-9404

Theodore C. Anderson

Kilgore & Kilgore, PLLC

3131 McKinney Avenue, Suite 700-LB 103
Dallas, Texas 75204

(214) 969-9099 FAX (214) 953-0133

Thomas W. Sankey

Sankey & Luck LLP

600 Travis Street, Suite 6200
Houston, Texas 77002

(713) 224-1007 FAX (713) 223-7737

Joseph A. McDermott, 111

Attorney at Law

3100 Richmond Avenue, Suite 403
Houston, Texas 77098

(713) 527-9190 FAX (713) 527-9633

Blake Tartt

Beirne, Maynard & Parsons LLP

1300 Post Oak Boulevard, Suite 2500
Houston, Texas 77056

(713) 623-0887 FAX (713) 960-1527

G. Sean Jez

Fleming & Associates LLP

1330 Post Oak Boulevard, Suite 3030
Houston, Texas 77056-3019

(713) 621-7944 FAX (713) 621-9638

Stephen D. Oestreich

Slotnick, Shapiro & Crocker, LLP

100 Park Avenue, 35™ Floor

New York, New York 10017

(212) 687-5000 FAX (212) 687-3080

Rose Ann Reeser, Deputy Chief, Consumer
Protection Division

Office of the Attorney General

P.O. Box 12548

Austin, Texas 78711-2548

(512)463-2018 FAX (512)477-4544

667.00001/170543.01

Michael D. Sydow

Ronald J. Kormanik

Sydow, Kormanik & Eckerson

1111 Bagby Street, Suite 4700
Houston, TX 77002

(713) 225-7285 FAX (713) 654-8186

Joseph A. Grundfest

The William A. Franke Professor of Law and
Business

Stanford Law School

559 Nathan Abbott Way

Stanford, CA 94305-8610

(650) 723-0981 FAX (650) 723-8229

Earnest W. Wotring

Connelly Baker Wotring & Jackson LLP
700 Louisiana Street, Suite 1850
Houston, Texas 77002

(713) 980-1700 FAX (713) 980-1701

Roger B. Greenberg

Schwartz Junell Campbell & Oathout LLP
909 Fannin Street, Suite 2000

Houston, Texas 77010

(713) 752-0017 FAX (713) 752-0327

Charles R. Parker

Hill, Parker & Roberson LLP

5300 Memorial, Suite 700

Houston, Texas 77007-8292

(713) 868-5581 FAX (713) 868-1275

R. Paul Yetter

Yetter & Warden LLP

600 Travis Street, Suite 3800
Houston, Texas 77002

(713) 238-2000 FAX (713) 238-2002

Richard Bruce Drubel, Jr.

Boies Schiller et al

26 South Main Street

Hanover, N. H. 03755

(603) 643-9090 FAX (603) 643-9010

Craig Smyser

Smyser, Kaplan & Veselka, L.L.P.
700 Louisiana Street, Suite 2300
Houston, Texas 77002
(713)221-2300 FAX (713)221-2320

James E. Coleman, Jr.

Carrington, Coleman, Sloman & Blumenthal
200 Crescent Court, Suite 1500

Dallas, TX 75201

(214) 855-3000 FAX (214) 855-1333




Charles G. King

King & Pennington LLP

711 Louisiana Street, Suite 3100
Houston, Texas 77002-2734

(713) 225-8400 FAX (713) 225-8488

Zachary W.L. Wright

Tonkon Torp, LLP

1600 Pioneer Tower

888 Southwest Fifth Avenue

Portland, Oregon 97204

(503) 802-2041 FAX (503) 972-3741

Robin L. Harrison

Justin M. Campbell, 111

Campbell Harrison & Dagley LLP
4000 Two Houston Center

909 Fannin Street

Houston, Texas 77010

(713) 752-2332 FAX (713) 752-2330

Richard E. Norman

Crowley Douglas & Norman LLP
1301 McKinney Street, Suite 3500
Houston, Texas 77010

(713) 651-1771 FAX (713) 651-1775

Lee Squitieri

Squitieri & Fearon, LLP

521 Fifth Avenue, 26™ Floor

New York, New York 10175

(646) 487-3049 FAX (646) 487-3095

Robert M. Stern

Elizabeth Baird

O’MELVENY & MYERS, L.L.P.

555 13™ Street, N.W.

Suite 500 West

Washington, D.C. 20004-1109

(202) 383-5328 FAX (202) 383-5414

Daniel Gartner

Gartner Law Firm, P.C.

Three Riverway, 18" Floor

Houston, TX 77056

(713) 621-7340 FAX (713) 659-5302

W. Kelly Puls

Puls, Taylor & Woodson, LLP
2600 Airport Freeway

Fort Worth, TX 76111
(817)338-1717

FAX (817) 338-1416

667.00001/170543 01

Steven E. Cauley

Cauley, Geller, Bowman & Coates, LLP
P.O. Box 25438

Little Rock, Arkansas 72221-5438
(501)312-8500 FAX (501) 512-8505

Damon Young

Lance Lee

Young Pickett & Lee

4122 Texas Boulevard

Texarkana, Texas 75503

(870) 774-3206 FAX (903) 792-5098

Billy Shepherd

Cruse, Scott, Henderson & Allen, LLP
600 Travis Street, Sutte 3900
Houston, Texas 77002-2910

(713) 650-6600 FAX (713) 650-1720

Randy J. McClanahan

McClanahan & Clearman, LLP

700 Louisiana Street, Suite 4100
Houston, Texas 77002
(713)223-2005 FAX (713) 223-3664

Linda L. Addison

Fulbright & Jaworski, LLP

1301 McKinney Street

Houston, Texas 77010

(713) 651-5151 FAX (713) 651-5246

Mark K. Glasser

King & Spalding

1100 Louisiana Street, Suite 4000
Houston, Texas 77002

(713) 751-3200 FAX (713) 751-3290

Deborah R. Gross

Law Offices of Bernard M. Gross
1515 Locust Street, Second Floor
Philadelphia, PA 19102

(215) 561-3600 FAX (215) 561-3000

William S. Lerach

Helen J. Hodges

Milberg, Weiss, Bershad, Hynes & Lerach
401 B Street, Suite 1700

San Diego, CA 92101

(619) 231-1058 FAX (619) 231-7423

Lynn Lincoln Sarko

Keller Rohrback, LLP

1201 Third Avenue, Suite 3200
Seattle, Washington 98101

(206) 623-1900 FAX (206) 623-3384



Paul Vizcarrondo, Jr.

Watchtell, Lipton, Rosen & Katz

51 West 52" Street

New York, New York 10019

(212) 403-1000 FAX (212) 403-2000

Paul J. Ondrasik, Jr.

Steptoe & Johnson LLP

1330 Connecticut Avenue, N. W,
Washington, D.C. 20036

(202) 429-8000 FAX (202) 429-3902

667.00001/170543.01




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, ET AL, §
§ -
Plaintiff, § C-
S T
vs. § ~ CIVIL ACTION NO. H-01-362¢4 .
§ AND CONSOLIDATED CASES ST
ENRON CORPORATION, ET AL., § .- - -
§ S
Detendants. § M-
C
PIRELLI ARMSTRONG TIRE 8
CORPORATION RETIREE MEDICAL §
BENEFITS TRUST, Derivatively §
on Behalf of ENRON CORPORATION, §
ET AL., 8
S
Plaintiff, §
S
VS. § CIVIL ACTION NO. H-01-3645
§ AND CONSOLIDATED CASES
KENNETH L. LAY, ET AL,, §
8
Defendants. §
PAMELA M. TITTLE, On Behalf of §
Herself and A Class of Persons §
Similarly Situated, ET AL., §
S
Plaintiff, §
S
VS. § CIVIL ACTION NO. H-01-3913
§ AND CONSOLIDATED CASES
ENRON CORP., an Oregon §
Corporation, ET AL., 8
8
Defendants. §
ORDER
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ON THIS DAY the Court considered the Motion of the Tittle, Rinard and Kemper
Plaintiffs for a Preliminary Order Freezing and Imposing Constructive Trust Over Individual
Defendants’ Assets and Limited Expedited Discovery Into Those Assets. Having considered the
motion, the responses filed in opposition to the motion, the arguments of counsel, and the
applicable authorities, 1t 1s the opinion of this Court that, as to the allegations against Defendant
Michael J. Kopper, the Motion should in all things be denied. The Court therefore

ORDERS that the Motion of the Tittle, Rinard and Kemper Plaintiffs for a Preliminary
Order Freezing and Imposing a Constructive Trust Over Individual Defendants’ Assets and
Limited Expedited Discovery Into Those Assets is 1n all things DENIED.

Signed at Houston, Texas, this the day of March, 2002.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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