United States Courts
Southern District of Texas

FILED

(Z) MAR 0 4 200?
IN THE UNITED STATES DISTRICT COURT Michae! N, Milby, Clerk
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

MARK NEWBY, ET AL.,
Plaintiffs,

N

VS.
ENRON CORPORATION, ET AL.,

CIVIL ACTION NO. H-01-3624
AND CONSOLIDATED CASES

Defendants

FRED A. ROSEN and MARIAN ROSEN;
HOUSTON FEDERATION OF TEACHERS,
on behalf of its members; ANNIE M. BANKS;
LARRY D. BARNETT; ROBERT CHAZEN;
CLIFFORD D. GOOKIN, Trustee for the
Clifford D. Gookin Revocable Living Trust;
CARL HERRIN; TODD L. JOHNSON,
Administrator for RJS & Affiliated
Companies Pension Plan; DAVID H. LOWE;
ROBIN SAEX; JOHN SIEMER and
ELIZABETH SIEMER, Trustees FBO The
Siemer Family Trust; ANTHONY G. TOBIN;
and JOHN E. WILLIAMS,

CIVIL ACTION NO. H-02-0199

Plaintiffs,

VS,

ANDREW S. FASTOW; KENNETH L. LAY;
JEFFREY J. SKILLING; ROBERT A.
BELFER; NORMAN P. BLAKE, JR.;
RICHARD B. BUY; RICHARD CAUSEY;
RONNIE C. CHAN; JOHN H. DUNCAN;
JOE H. FOY; WENDY L. GRAMM; KEN L.
HARRISON; ROBERT K. JAEDICKE;
MICHAEL J. KOPPER; CHARLES A.
LEMAISTRE; REBECCA MARK-
JUSBASCHE; JOHN MENDELSOHN;
JEROME J. MEYER; LOU PAI; PAUL Y.
FERRAZ PEREIRA; FRANK SAVAGE;
JOHN A. URQUHART; JOHN WAKEHAM;
CHARLES E. WALKER; BRUCE
WILLISON; HERBERT S. WINOKUR, JR.;
BEN GLISAN; KRISTINA MORDAUNT; D.
STEPHEN GODDARD; JR.; DAVID E.
DUNCAN; DEBRA A. CASH; ROGER
WILLARD; THOMAS H. BAUER; and
ARTHUR ANDERSEN, L.L.P.,
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Defendants.
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NOTICE OF BANKRUPTCY FILING OF ENRON
CORPORATION AND IMPOSITION OF AUTOMATIC STAY

PLEASE TAKE NOTICE that, on December 2, 2001, Enron Corp. filed a
voluntary petition for relief under chapter 11 of title 11 of the United States Code (the
“Bankruptcy Code’) in the United States Bankruptcy Court for the Southern District of
New York, Case No. 01-16034 (AJG). It is well established that “where an injury is
suffered by a corporation and the shareholders suffer solely through depreciation in the
value of their stock, only the corporation itself . . . or a stockholder suing derivatively in

the name of the corporation may maintain an action against the wrongdoer.” Vincel v.

White Motor Corp., 521 F.2d 1113, 1118 (2d Cir. 1975). This rule applies equally to

actions against non-debtor third parties. See, ¢€.g., Seibu Corp. v. KPMG LLP, 2001 WL

1167317, at *7 (N.D. Tex. Oct. 2, 2001). To the extent plaintiffs in the above-captioned
action purport to bring claims for the diminution in the value of stock which plaintiffs

held during the relevant period, such claims are derivative in nature as a matter of law.

See Crocker v. Fed. Dep. Ins. Corp., 826 F.2d 347, 351 (5th Cir. 1987).

Pursuant to section 541(a)(1) of the Bankruptcy Code, property of the
estate encompasses “all legal or equitable interests of the debtor in property as of the
commencement of the case.” 11 U.S.C. § 541(a)(1). All causes of action held by the
debtor, including claims against non-debtor third parties, constitute property of the estate,

and thus are subject to the automatic stay pursuant to section 362(a)(3) of the Bankruptcy

Code. See, e.g., In re Keene Corp., 164 B.R. 844, 853-54 (Bankr. S.D.N.Y. 1994)

(holding breach of fiduciary duty claims against third parties are property of the estate

and thus non-debtors are barred by the automatic stay from asserting such claims).
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Further, the debtor has exclusive standing to assert such claims and the automatic stay

prevents shareholders or creditors from asserting those claims derivatively. See, e.g.,

BRS Assocs., L.P. v. Dansker, 246 B.R. 755, 771-72 (S.D.N.Y. 2000). All actions taken

in violation of the automatic stay are null and void.
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Dated: March & , 2002

OF COUNSEL.:

Kenneth S. Marks

State Bar No. 12995500
S.D. Admissions No. 02767
Thomas W. Paterson

State Bar No. 15571500
S.D. Admissions No. 07078
SUSMAN GODFREY L.L.P.
1000 Louisiana, Suite 5100
Houston, Texas 77002-5096
Telephone: (713) 651-9366
Facsimile: (713) 653-7897

WEIL, GOTSHAL & MANGES LLP
Martin J. Bienenstock

Greg A. Danilow

Brnian S. Rosen

Diane Harvey

Timothy E. Hoeffner

767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000

Fax: (212) 310-8007
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Respectfully submitted,

SUSMAN GODFREY L.L.P.

By: M
Stephen D. Susman

State Bar No. 19521000

S.D. Admissions No. 03257
1000 Louisiana, Suite 5100
Houston, Texas 77002-5096
Telephone: (713) 651-9366
Fax: (713) 654-6666

Attorneys for Enron Corp.




CERTIFICATE OF SERVICE

I, Kenneth S. Marks, hereby certify that on the & 4 day of ﬂ““z, 2002, the

foregoing was served by first class mail on the attached service list.

S et

Kenneth S. Marks




Service List for Rosen L.awsuit

Attorneys for Plaintiffs

G. Sean Jez

Fleming & Associates, L.L.P.

1330 Post Oak Boulevard, Suite 3030
Houston, TX 77056-3019

Tele: (713) 621-7944

Fax: (713) 621-9638

Attorneys for Marian Rosen
Marian Rosen & Associates

1330 Post Oak Boulevard, Suite 2910
Houston, TX 77251

Tele: (713) 222-6464

Fax: (713) 227-4703

Howard M. Rubenstein

1330 Post Oak Boulevard, Suite 2905
Houston, TX 77056

Tele: (713) 965-0206

Fax: (713) 961-5745

Attorneys for Lay

James Coleman, Esq.

CARRINGTON, COLEMAN, SLOMAN & BLUMENTHAL L.L.P.
200 Crescent Court, Suite 1500

Dallas, Texas 75201-1848

Telephone: (214) 855-3000

Facsimile: (214) 855-1333

Attorneys for Skilling
Ronald G. Woods

5300 Memornial
Suite 1000
Houston, Texas 77057
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Attorneys for Fastow
Craig Smyser

SMYSER KAPLAN & VESELKA, L.L.P.
Bank of America Center

700 Louisiana, Suite 2300

Houston, Texas 77002

Telephone: (713) 221-2330

Facsimile: (713) 221-2320

Attorneys for Causey, Buy. Pai
Jacks C. Nickens

NICKENS, LAWLESS & FLACK, P.C.
1000 Louisiana, Suite 5360

Houston, Texas 77002

Telephone: (713) 571-9191

Facsimile: (713) 571-9562

Attorneys for Belfer, Blake, Chan, J. Duncan, Gramm, Jaedicke.
LeMaistre, Mendelsohn, Ferraz Pereira, Savage, Wakeham,
Winokur, Foy, Mever, Walker

Robin Gibbs

GIBBS & BRUNS, L.L.P.

1100 Louisiana, Suite 5300

Houston, TX 77002

Telephone: (713) 650-8805

Facsimile: (713) 750-0903

Attorneys for Kopper
Erin Nichols

Beck, Redden & Secrest
1221 McKinney, Suite 4500
Houston, TX 77010
Telephone: (713) 951-3700
Facsimile: (713) 951-3720

Attorneys for Mark-Jubasche
J.J. McKetta 111

GRAVES, DOUGHERTY, HEARON & MOODY, P.C.
515 Congress Avenue, Suite 2300

Austin, Texas 78701

Telephone: (512) 480-5600

Facsimile: (512) 478-1976
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Attorneys for Glisan
Henry Schuelke

JANIS SCHUELKE WECHSLER

1728 Massachusetts Ave. N.W.
Washington, D.C. 20036
Telephone: (202) 861-0600
Facsimile: (202) 223-7230

Attorneys for Mordaunt

BURNS, WOOLEY, MARSEGLIA & ZABELL

1415 Louisiana

Suite 3300

Houston, Texas 77002
Telephone: (713) 651-0422
Facsimile: (713) 651-0817

Attorneys for Harrison
William F. Martson, Jr.

Tonkon Torp, LLP

1600 Pioneer Tower, 888 S.W. Fifth Avenue

Portland, Oregon 97204-2099
Telephone: (503) 221-1440
Facsimile: (503) 274-8779

Attorneys for Urquhart
Bruce Golden

Golden & Owens

1221 McKinney St., Suite 3600
Houston, Texas 77010
Telephone: (713) 223-2600
Facsimile: (713) 223-5002

Attorneys for Andersen
Andy Ramzel

Rusty Hardin & Associates, P.C.

1201 Louisiana, Suite 3300
Houston, Texas 77002
713.652.9000 tele
713.652.9800 fax
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Attorneys for Goddard
Billy Shepherd

Cruse, Scott, Henderson & Allen, L.L.P.
600 Travis, Suite 3900

Houston, TX 77002-1720
713-650-6600

713-650-1720 (fax)

Attorneys for Duncan

Barry G. Flynn

Law Office of Barry G. Flynn, P.C.
1300 Post Oak Blvd #750
Houston, TX 77056

713-840-74774

713-840-0311 (fax)

Attorneys for Cash
Dennis H. Tracey, I1I

Hogan & Hartson LLP
875 Third Avenue
New York, NY 10022
212-916-7210

Fax: 212-918-3100

Attorneys for Willard
Amelia Rudolph

Sutherland Asbill & Brennan LLP
999 Peachtree Street, NE

Atlanta, Georgia 30309-3996
404-853-8797

Fax:404-853-8806

Attorneys for Bauer

Scott B. Schreiber

Arnold & Porter

555 Twelfth Street, NW
Washington, DC 20004-1206
202 942 5122
Fax:202-942-5999
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