IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, et al., §
S
Plaintiffs, S
9
V. § Civil Action No. H-01-3624
§ Consolidated Lead Case
ENRON CORP., et al., §
S
Defendants. § CLASS ACTION

RESPONSE OF REBECCA MARK-JUSBASCHE
IN SUPPORT OF MOTIONS FOR RECONSIDERATION

TO THE HONORABLE JUDGE OF THE UNITED STATES DISTRICT COURT:

Rebecca Mark-Jusbasche respectfully submits this her Response in Support of the Outside
Directors’ Motion for Limited Reconsideration of the Court’s Order of January 8, 2002 Regarding
the Court’s Authority to Order a Prejudgment Restraint of Defendants’ Assets (“Motion for Limited
Reconsideration™) and the Motion for Reconsideration of Memorandum Opinion and Order of
January 8, 2002 filed by defendant Andrew Fastow (“Motion for Reconsideration). The
undersigned would respectfully bring to the Court’s attention the U. S. Supreme Court’s recent
decision in Great-West Life & Annuity Ins. Co. v. Knudson, et al., No. 99-1786, slip op. - January
8, 2002, 534 U.S. 122 S.Ct. 708, which supports the requested reconsideration.

I. Introduction

1. Judge Rosenthal on January 8, 2002, held that the Court has general equitable power
to grant the asset freeze sought by plamntiftf Amalgamated Bank (“Amalgamated”). Memorandum
Opinion and Order (“Opinion™) at 2. Judge Rosenthal could not have had the benefit of the U. S.

Supreme Court’s decision delivered the same date in Grear-West Life & Annuity Ins. Co. v. Knudson, %

]



et al., No. 99-1786, slip op. - January 8, 2002, 534 U.S. _, 122 S.Ct. 708 (“Grear-West™), which
assists the understanding that Amalgamated’s claims are legal, rather than equitable, and therefore
that the extraordinary equitable remedies sought are unavailable.

I1. Great-West indicates that Amalgamated’s requested remedy is legal, not equitable.

2. Amalgamated Bank asked the Court to impose a constructive trust on the proceeds
obtained by defendants from stock sales. Defendants argued that Amalgamated’s claim under
sections 10(b) and 20A of the Exchange Act is a claim for legal damages. In analyzing whether
Amalgamated sought cognizable equitable relief, the Court stated that the fact that the statute
provides for a damage measure “does not preclude an equitable award of restitution using a different
measure of relief.” Opinion at 21.

3. The Supreme Court’s analysis in the recent Great-West decision supports defendants’
argument that the statutory Exchange Act damages remedy is purely legal, not equitable, and that
Amalgamated’s request for restitutionary remedies in connection with this legal remedy renders
Amalgamated’s restitution request one for /egal, not equitable, relief. As stated in Great-West,
“‘restitution is a legal remedy when ordered in a case at law and an equitable remedy . . . when
ordered in an equity case.”” Slip. Op. at 8, quoting Reich v. Continental Cas. Co.,33 F.3d 754,766
(7™ Cir. 1994). For restitution to lie in equity, the action generally must seek not to impose personal
liability on the defendant (as Amalgamated seeks here), but to restore to the plaintiff specific funds
or property that weré once in plaintiff’s possession but that are now in the defendant’s possession.
Slip Op. at 9. Thus in Great-West, the Supreme Court held that the restitutionary remedy sought by

petitioners under section 502(a)(3) of the Employee Retirement Income Security Act of 1974 was



unavailable, because it was not equitable — the imposition of a constructive trust or equitable lien on
particular property — but legal —“the imposition of personal liability.” Id. at 9, 13.
4. The undersigned defendant joins in the relief sought by the Motion for
Reconsideration and Motion for Limited Reconsideration.
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