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Defendants.

DEFENDANT ANDREW S. FASTOW’S MOTION
FOR EMERGENCY RELIEF AND JOINDER IN MOTIONS
OF DEFENDANTS KENNETH LAY AND JEFFREY SKILLING

Defendant Andrew Fastow requests that the Court enjoin Fleming & Associates,
L.L.P. from seeking injunctive relief in state court in Enron-related matters in derogation
of this Court's jurisdiction without first seeking the relief in this Court and obtaining this
Court's leave to file for injunctive relief in state court. Because Fleming & Associates
has continued to obtain injunctions in various state courts without even attempting to give
notice to any other counsel in violation of accepted TRO practice and basic professional
courtesy, in violation of this Court's stated intent to protect its jurisdiction at a previous
hearing on this matter, and, in at least one case, in violation of the local rules pertaining
to temporary relief, Mr. Fastow also requests an award of attorneys' fees incurred in
preparing and presenting this motion as a sanction.

1. On February 7, 2002, Fleming & Associates, L.L.P. ("Fleming") obtained an

ex parte temporary restraining order (TRO) against Andrew Fastow and three other

individual defendants in a Bexar County state court action based on Enron's stock




collapse. Fleming obtained the TRO without notice to Mr. Fastow's counsel, despite

having spoken and written Fastow's counsel on several occasions prior to February 7.

2. On January 30, 2002, this Court heard argument concerning Fleming's conduct
in obtaining TRO's in two other state courts in different counties. Because those cases
had been removed, the Court did not make a ruling on the propriety of Fleming seeking
emergency relief in state court of the same nature that numerous plaintiffs were seeking
in this Court. Nonetheless, the Court’s remarks at the hearing, as well as the statement of
Fleming at the hearing, made it clear that it would be questionable conduct at best for
Fleming to file, seriatim, requests for TRO’s in various Texas counties.

3. Fleming’s conduct has no use except to harass various defendants. No other
Plamtiffs' counsel -- and there are hundreds involved 1n this case -- has flaunted this
Court’s jurisdiction 1n this way.

4. The Bexar County local rules required counsel to state in writing that he has

attempted to contact opposing counsel. Fleming violated that rule. Fleming did not

contact Fastow's counsel.

5. The Texas Disciplinary Rules of Professional Conduct require candor to the
tribunal; an attorney shall not knowingly “in an ex parte proceeding, fail to disclose to the
tribunal an unprivileged fact which the lawyer reasonable believes should be known by
that enfity for i1t to make an informed decision.” Rule 3.03 (a)(3). By obtaining the TRO
without telling the Court that Fleming had not contacted and had not even attempted to

contact Fastow’s counsel about the TRO, Fleming violated that rule of candor.



6. Fleming presented no evidence in its Petition and Request for TRO that
Fastow had either destroyed documents or hidden assets." The TRO was facially invalid
in that 1t did not require bond.
7. Fleming has since threatened to file (and may already have filed) another
request for a TRO 1in yet another state district court in Matagorda County.
8. This Court has authority under the Securities Litigation Uniform Standards
Act, 15 U.S.C. §77p; 15 U.S.C. §78bb(f) to protect its jurisdiction. It has the same power
under the All Writs Act, 28 U.S.C. §1651 and the Anti-Injunction Act, 28 U.S.C. §2283.
Pursuant to those statutes, Fastow requests that:
(a) The Court dissolve the injunction in the Bexar County action pending under
the style and cause number of Jose v. Arthur Andersen, L.L.P. et al., 2002 CI
01906 (Bexar County, 57" District).

(b) The Court enjoin Fleming & Associates from seeking any form of temporary
relief 1n an Enron-related matter (including seeking to convert the TRO in the
Jose matter to a Temporary or Permanent Injunction), without first notifying
this Court, obtaining leave of this Court to seek temporary relief, and
explaining 1n a satisfactory manner to the Court why the relief should be
obtained outside this Court's jurisdiction.

(¢) The Court has authority to impose sanctions pursuant to 29 U.S.C. §1927 and

pursuant to its inherent power. Fleming's conduct merits a sanction of $2,500,

an amount that would cover the attorneys' fees Fastow incurred in dealing

' In fact, Fastow’s last day at Enron was October 24, 2001, months before any of the alleged document
destruction took place.




with Fleming's TRO in state district court and in filing and presenting this
motion.

0. Fastow joins in Defendant Kenneth L. Lay’s Motion to Enjoin Fleming &
Associates, L.L.P. from Seeking Ex Parte Relief in State Court and for Sanctions, and
Supporting Brief and in Defendant Jeffrey K. Skilling’s Motion for Emergency Injunctive
Relief Under the All Writs Act and Imposition of Sanctions on Fleming & Associates and
Memorandum of Law in support thereof.

10.  For all the foregoing reasons, Defendant Andrew S. Fastow respectfully
requests that the Court enjoin Fleming & Associates from seeking any injunctive relief in
Texas state court in Enron-related matters without first obtaining leave to do so from this
Court, and that the Court further enter sanctions against Fleming & Associates as
specified above.

Respectfully submitted,

BOIES, SCHILLER & FLEXNER, L.L.P.
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