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MARK NEWBY, ET AL,
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CIVIL ACTION NO: H-01-3624
V. AND CONSOLIDATED CASES

ENRON CORPORATION, ET AL,
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Defendants.

MOTION FOREXPEDITED HEARING ONDEFENDANT KENNETHL. LAY’S MOTION
TO ENJOIN FLEMING & ASSOCIATES, L.L.P. FROM SEEKING EX PARTE RELIEF IN
STATE COURT AND FOR SANCTIONS. AND SUPPORTING BRIEF

TO THE HONORABLE MELINDA HARMON:

Defendant Kenneth L. Lay moves for expedited consideration of his Motion to Enjoin Fleming
& Associates, L.L.P. from Seeking Ex Parte Relief in State Court and for Sanctions, and Supporting
Brief, and in support thereof, respectfully shows the following:

1. Simultaneously with the filing of this motion, Mr. Lay is filing his Motion to Enjoin
Fleming & Associates, L.L.P. from Seeking Ex Parte Relief in State Court and for Sanctions, and
Supporting Brief ("Motion").

2. Asdemonstrated by Mr. Lay’s Motion, Fleming & Associates, L.L..P. ("Fleming") has
attempted to circumvent the jurisdiction of the Court by filing a seemingly unending parade of state
court lawsuits that request relief on issues currently pending before this Court. Most recently,
Fleming obtained an ex parte temporary restraining order against Mr. Lay and three other defendants
in an action filed in Bexar County, Texas on February 7, 2002. The TRO -- the third sought by

Fleming against Mr. Lay -- not only restrains Mr. Lay from destroying certain documents, but also

i




from "[t]ransferring any property, funds or assets to third-parties not in the ordinary course of their
business" and "[t|ransferring any property, funds or assets outside of the United States without
permission of this Court and notice to Plaintiffs in thislcase.” Fleming obtained this TRO without
notice to Mr. Lay’s counsel, even though counsel for Mr. Lay had expressly requested that Fleming
provide him with notice of all future applications for TROs.

3. At a January 30, 2002 hearing on Mr. Lay’s Emergency Motion to Enjoin Certain
Plaintiffs and Counsel from Prosecuting State Court Action in Derogation of this Court’s Jurisdiction
and Supporting Brief, Sean Jez, a partner at Fleming, apprized this Court that Fleming represented

over 750 individuals, only 80 of whom have filed suit to date. (Transcript of January 30, 2002

-

'0m engaging

hearing at 14:24-18:1) Thus, prompt decisive action is necessary to prevent Fleming

in similar, ongoing conduct through the remaining 670 or more clients of Fleming who have yet to

file suit.

4. For these reasons, Mr. Lay will suffer immediate and irreparable harm if the Court
does not convene an immediate hearing to prohibit Fleming from pursuing injunctive relief in state
court which is duplicative of the relief currently under consideration by this Court without notice to
Mr. Lay. Accordingly, the Court should convene an immediate hearing to consider Mr. Lay’s
requested relief.

WHEREFORE, Defendant Kenneth Lay requests an expedited hearing on his Motion to
Enjoin Fleming & Associates, L.L.P. from Seeking Fx Parte Relief in State Court and for Sanctions,
and Supporting Brief, and further requests that he be granted such other and further relief as is just

and proper.




Respectfully submutted,
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Jameds E. Coleman, Jr.

State Bar No. 0457400

Southern District ID No. 04574000
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200 Crescent Court, Suite 1500
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(214) 855-1333 (telecopy)

ATTORNEY IN CHARGE FOR
DEFENDANT KENNETH L. LAY

OF COUNSEL:

Ken Carroll
State Bar No. 03888500
Southern District ID No. 20110
Diane M. Sumoski
State Bar No. 19511000
Southern District ID No. 14847
Carrington, Coleman, Sloman & Blumenthal, L.L.P.
200 Crescent Court, Suite 1500
Dallas, Texas 75201
(214) 855-3000 (telephone)
(214) 855-1333 (telecopy)

Dawvid Clarke, Jr.

Keara M. Gordon

Piper, Marbury, Rudnick & Wolte, L.L.P.
1200 Nineteenth Street N.W.

Washington D.C. 20036

(202) 861-3900 (telephone)

(202) 223-2085 (telecopy)




Certificate of Conference

On February 12, 2002, the undersigned counsel for Defendant Lay telephoned counsel for

Plaintiffs 1n the State Court Action in an atte:

pt to confer on the merits of the foregoing motion,

but was unable to reach counsel; therefore, it is assumed this motion is opposed.

Certificate of Service

The undersigned certifies that a copy of the foregoing instrument was served upon the

attorneys of record of all pa{rges to the above cause in accordance with Rule 5, Federal Rules of
Civil Procedure, on this 12" day of February, 2002.




IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

MARK NEWBY, ET AL., S
§
Plaintiffs, §

§ CIVIL ACTION NO: H-01-3624

v, § AND CONSOLIDATED CASES
§
ENRON CORPORATION, ET AL., 8
§
Defendants. Q

ORDER GRANTING DEFENDANT KENNETH L. LAY’S MOTION FOR
EXPEDITED CONSIDERATION OF HIS MOTION TO ENJOIN
FLEMING & ASSOCIATES, L.L.P. FROM SEEKING EX PARTE

RELIEF IN STATE COURT AND FOR SANCTIONS, AND SUPPORTING BRIEF

On this date, the Court considered Defendant Kenneth L. Lay’s Motion for Expedited
Consideration of his Motion to Enjoin Fleming & Associates, L.L.P. from Seeking Ex Parte Relief
in State Court and for Sanctions, and Supporting Brief (the "Motion for Expedited Consideration").
After reviewing the Motion for Expedited Consideration, the Court finds good cause for granting the
relief requested therein. Accordingly, it is hereby,

ORDERED that a hearing on the Defendant Kenneth L. Lay’s Motion to Enjoin Fleming &

Associates, L.L.P. from Seeking Ex Parte Relief in State Court and for Sanctions, and Supporting

Brief shall be held at o’clock .m.on February , 2002, at

SIGNED this day of , 2002,

JUDGE PRESIDING
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