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Plaintiffs Andrew Davidson and Seymour Nebel (the “Davidson Group™), respectfully submit this
Sur-Reply Memorandum In Futher Support of the Davidson Group’s Motion to Be Appointed Lead
Plaintitf and to Approve Selection of Lead Counsel and Co-Counsel.

ARG!

The Davidson Group submits this Memorandum to briefly address three issues raised inthe Reply
Memorandum submitted by the State Retirement Systems Group (“SRSG™).

First, the SRSG mischaracterizes the nature of the lead plaintiff structure sought by the Davidson
Group. (SRSG Reply p. 1). Contrary to the SRGS characterization of the Davidson Group’s application
as one seeking representation of some “sub-group,” no such sub-group was ever proposed. Simply put,
the Davidson Group proposed a single limited group of co-lead plaintiffs (including institutions and
individuals) to prosecute the litigation together. (See Davidson Group’s Memorandum of Law in
Response to Motions for Appointment of Lead Plaintiff and Selection of Lead Counsel and Co-Counsel
p.3 and note 4).! In contrast, only the debt and preferred stock purchasers are proposing distinct sub-
groups requiring completely separate representation. The Davidson Group’s proposal clearly falls within
the guidelines of prior decisions where courts have appointed a diverse group of investors as co-lead
plaintiffs. See, e.g. Davidson Group’s Memorrandum of Law in Further Support of Motion for
Appointment of Lead Plaintiff and to Approve Selection of Lead Counsel and Co-counsel at pp.9-12).

Second, the SRSG completely misses the point regarding potential conflicts of interest facing both

the State of Ohio and the State of Georgia retirement systems. (SRSG Reply pp.27-28). Whether or not

'The Archdiocese of Milwaukee Supporting Fund, Inc. (“AMS Fund”) also recognizes that this
litigation, due to its unique nature, should be managed by a small group of lead plaintiffs who will
represent the disparate group of investors and assure the aggressive prosecution of this case against all
potentially responsible parties, free from any appearance of impropriety. (See Memorandum and

Response Brief filed by the AMS Fund). The AMS Fund has also sought to be appointed to a lead
plaintiff group. It has not sought a “sub-class” or “sub-group” structure.




the particular advisors (Banc of America and J.P. Morgan Chase) recommended the respective fund’s
investment in Enron is not the issue. These investment advisors have ongoing fiduciary relationships
with these retirement systems. Therefore, the critical fact is that the retirement systems may be expected,
or required, to name one or more of their own investment advisors as defendants in the action. Such a
potential conflict should be avoided at all costs. Further, although both Ohio and Georgia submitted
statements attesting to the fact that neither Banc of America nor J.P. Morgan Chase recommended their
Enron investments (see Affidavit of Neil Toth, Exhibit O to SRSG Reply and Declaration of Charles W.
Cary, Jr., Exhibit P to SRSG Reply) significantly, neither affidavit identifies the investment adviser
which did make the recommendation on Enron. Indeed, the submissions fail to rebut the possible conilict
that may exist if the unnamed investment adviser which recommended the Enron investment becomes
a potential defendant -- SRSG never asserts that such investment advisers are not potentially liable and
may need to be brought into the litigation.

Lastly, the Ohio retirement systems attempt to minimize the impact of Enron’s political
contributions to state officials. (SRSG Reply pp27-28) First, the fact that the Ohio Attorney General

belatedly returned political contributions from Enron, after the public disclosure of Enron’s fraud and

widespread political contributions, does not change the influence Enron sought, or perhaps gained, by
initially making such contributions. The fact that such donations existed and were originally accepted
is the troubling point. Although SRSG now attempts to refute the contributions received by the Ohio
Attorney General, it says little about contributions received by other state officials in Ohio. Where the
public retirement system is overseen by state officials, these significant contributions and the appearance
they create, cannot be ignored, nor refuted.

The public trust and confidence in the judicial system should not be stigmatized the way it has

been in the financial markets and political arena. Appointing committed individual investors to a lead




plaintiff group will assure the public that the management and direction of this litigation is beyond
reproach. The Court should also approve the Davidson Group’s selection of Federman & Sherwood and
Zwerling, Schachter & Zwerling, LLP as Co-Counsel and Lead Counsel, respectively, for the class.

Dated: February 1, 2002.
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CERTIFICATE OF SERVICE

On February 2, 2002, a true and correct copy of the above and fore s 'ng was served by
First Class mail to all parties listed on the attached Service List.
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Houston, TX 77056-3019
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1622 Locust Avenue
Philadelphia, PA 19103
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New York, NY 10017
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Lionel Z. Glancy

Law Offices of Lionel Z. Glancy
1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067
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W. Kelly Puls

Puls Taylor & Woodson, LLP
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Fort Worth, TX 76111

James V.Bashian

Law Offices of James V. Bashian
500 Fifth Avenue

New York, NY 10100

David R. Scott

Scott & Scott

108 Norwich Avenue
Colchester, CT 06415

Thomas W. Sankey

Sankey & Luck, LLP

600 Travis Street, Suite 6200
Houston, TX 77002

Edward W. Goldstein

Goldstein & Polasek, LLP

1177 West Loop South, Suite 400
Houston, TX 77027

Jeffrey C. Zwerling
Richard Speirs

Zwerling Schachter & Zwerling, LLP

767 Third Avenue
New York, NY 10017

Stuart L. Berman
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Joseph T. Tabacco, Jr.
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& Pucillo

425 California Street, Suite 2025

San Francisco, CA 94104

R. Paul Yetter

Yetter & Warden, LLP
600 Travis, Suite 3800
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Glen DeValerio, Jeffrey C. Block, Michael G.
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Boston, MA 02109
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