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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS  Michss! N Milby, Glerk of Qi
(HOUSTON DIVISION)

In re ENRON CORPORATION SECURITIES :
LITIGATION MDL-1446

This Document Relates To:

MARK NEWBY, et al., Individually and On Behalf Civil Action No. H-01-3624
of All Others Similarly Situated, (Consolidated, Coordinated and
Related Cases)
Plaintiffs,
-V.-
ENRON CORP., et al,
Defendants.

BANK DEFENDANTS’ RESPONSE TO THE UNITED STATES’
MOTION FOR A STAY OF THE DEPOSITIONS OF
STAN HANKS, ED SMIDA AND DAVID CAMPBELL
The undersigned defendants (collectively the “Bank Defendants™)' hereby

submit this response to the United States’ Motion For a Limited Stay of Selected

This response is made on behalf of defendants Citigroup Inc., Citibank, N.A,
Citigroup Global Markets Inc. (formerly Salomon Smith Barney Inc.) and Citigroup
Global Markets Ltd. (formerly known as Salomon Brothers International Limited),
J.P. Morgan Chase & Co., J.P. Morgan Chase Bank, J.P. Morgan Securities, Inc.,
Bank of America Corp., Banc of America Securities LLC, Bank of America, N.A,,
Barclays PLC, Barclays Bank PLC, Barclays Capital Inc., Credit Suisse First Boston
LLC, Credit Suisse First Boston (USA), Inc., Pershing LLC, Merrill, Lynch & Co.,
Inc., Merrill Lynch, Pierce, Fenner & Smith Incorporated, Canadian Imperial Bank of
Commerce, CIBC World Markets Corp., CIBC World Markets plc, Toronto
Dominion Bank, Toronto Dominion Holdings (USA), Inc., TD Securities, Inc., TD
Securities (USA) Inc., Toronto Dominion (Texas) Inc., Royal Bank of Canada, RBC
Dominion Securities Inc., RBC Dominion Securities Ltd., RBC Holdings (USA) Inc.,

7514




Depositions, specifically the depositions of Stan Hanks, Ed Smida and David Campbell
(hereinafter “Government’s Motion” or “Motion”), filed August 4, 20042 The
Government has requested that these three depositions be stayed “until November 1,
2004, or until the completion of their trial testimony, whichever is later.”” (Motion at 2.)
The Bank Defendants file this response to state that the relief sought in the
Government’s motion is unnecessary and overbroad, and if granted would further

unfairly prejudice the ability of the Bank Defendants to prepare their defense.

RBC Dominion Securities Corp., Royal Bank Holding Inc., Royal Bank DS Holding,
Inc., Royal Bank of Canada Europe Ltd., Deutsche Bank AG, Deutsche Bank
Securities Inc., Deutsche Bank Trust Company Americas, Lehman Brothers Holdings
Inc., Lehman Brothers Inc., Lehman Brothers Commercial Paper Inc., The Royal
Bank Of Scotland Group plc, The Royal Bank of Scotland plc, National Westminster
Bank Plc, Greenwich Natwest Structured Finance, Inc., and Greenwich Natwest Ltd.,
Campsie Ltd. Certain of the bank defendants who join in this motion—namely,
Royal Bank of Scotland, Royal Bank of Canada, and Toronto Dominion Bank, and
their respective affiliates—are covered by the stay of discovery under the Private
Securities Litigation Reform Act (15 U.S.C. Sec. 78u-4(b)(3)(B)), and join here
without waiving any rights with respect to that stay.

The government’s motion is untimely. This Court’s June 1, 2004 Order denying
United States’ Motion And Memorandum Of Law In Support Of Its Request To
Intervene And For A Limited Stay Of Selected Depositions (Docket No. 2181)
(hereinafter “June 1 Order”) put in place an expedited schedule for any further
motions by the government to stay depositions. Under the June 1 Order, the
Deposition Scheduling Committee was required to provide the Government with a list
of witnesses for each upcoming deposition cycle; the Government was then required,
within five business days, to notify any objections regarding the listed witnesses; and
the Government was required to file its motion to stay or quash within ten days
thereafter. June 1, 2004 Order at 4. On July 15, 2004 the Government notified the
Deposition Scheduling Committee that it objected to the depositions of Stan Hanks,
Ed Smida and David Campbell, three of the deponents nominated for the September
cycle. Under the June 1 Order, any motion by the Government to quash or postpone
the depositions of these three witnesses was due by July 26, 2004. However, the
Government filed its Motion nine days late, on August 4, 2004. Accordingly, the
Government’s Motion is untimely.




ARGUMENT

The Government’s Motton implicates the very same issues that the Bank
Defendants laid out in their responses to the Government’s prior motions.> Consistent
with its prior motions, all of which were denied by this Court, the Government here seeks
to block the depositions of two former employees of Enron Broadband Services (“EBS”),
Stan Hanks and Ed Smida, and one employee of the McKinsey firm which acted as
consultants to EBS, David Campbell. The Government states that it intends to call
Messrs. Hanks, Smida and Campbell as witnesses in the upcoming criminal trial of
former EBS executives who allegedly fraudulently misrepresented EBS to investors,
thereby inflating Enron’s stock price.*

As the Bank Defendants have explained in their responses to the
Government’s prior motions, it is no surprise that one of the key areas of discovery in the
Enron civil litigations—the pumping of Enron’s stock by EBS executives who were

aware of the product development, management and earnings problems plaguing EBS—

> The Bank Defendants hereby incorporate by reference their June 1, 2004 Response to

the United States’ May 28, 2004 Motion to Intervene and for a Limited Stay of
Selected Depositions (Docket No. 2176), their June 15, 2004 Response and their June
18, 2004 Supplemental Response to the United States’ June 10, 2004 Motion for a
Stay of the Depositions of Jim Fallon, Wanda Curry and John Griebling (Docket Nos.
2203 & 2214), and their June 28, 2004 Response to the United States’ June 23, 2004
Motion for a Stay of the Depositions of John Bloomer, Bill Collins and Arild Holm
(Docket No. 2230).

Curiously, the Government states that “Unlike its previous motions, the government
is seeking a temporary delay only with respect to those individuals who the
government has every intention of calling as witnesses in the upcoming EBS case...”
Motion at 3 (emphasis added). The Bank Defendants understood the Government’s
previous motions to be targeting only the witnesses it had “every intention” of calling
at the EBS trial.




overlaps with the Government’s criminal investigations. In that regard, it bears noting
that the first-named indictee in the EBS criminal indictment, Kenneth Rice, pleaded
guilty on July 30, 2004 to securities fraud, admitting that he “and other officers and
employees of Enron Corp. and EBS made false statements about the products, services
and business performance of EBS [for the] purpose [of] mislead[ing] investors and others
about the success of EBS, including the extent to which the company had developed
various products and services and the company’s financial performance, in order to
artificially inflate the price of Enron stock.” U.S. v. Rice, (CR-H-03-0093-04, S.D.Tex.),
Cooperation Agreement of Kenneth Rice, July 30, 2004, Exhibit A to Plea Agreement, ¥.
2.

As with the Government’s prior motions, the burden of any delay in the
depositions of Messrs. Hanks, Smida and Campbell would fall squarely on the
defendants, because all three witnesses were noticed for deposition by the defendants.
Contrary to the picture painted by the Government’s Motion, this is not a situation in
which defendants are seeking to circumvent criminal discovery rules via the civil
discovery process. The Bank Defendants are pursuing the entirely legitimate objective of
developing evidence that Enron’s collapse was due to Enron’s conduct largely or entirely
unrelated to the Bank Defendants’ interactions with Enron. While the Government
expresses concern that these three depositions will nonetheless ‘let the cat out of the bag’
prior to the EBS criminal trial, that assertion must be judged against the reality that
several EBS-related depositions (Ronald Hulme, Claudia Johnson and Roger Willard)
have already taken place, and several more EBS witnesses are scheduled to be deposed

prior to the EBS criminal trial (John Griebling, Jim Fallon, John Bloomer and Bill




Collins). Moreover, any small incremental potential harm to the Government must be
weighed against the legitimate interests of the Bank Defendants and other parties in fully
developing their defenses in a multi-billion dollar litigation on a compressed discovery
schedule.

Finally, there is no guarantee that the previously-postponed EBS criminal
trial will proceed as scheduled on October 4, 2004. The Government’s Proposed Order
would defer the depositions of Messrs. Hanks, Smida and Campbell until “November 1,
2004, or until completion of their trial testimony in [the EBS criminal trial], whichever
is later.” Government’s Proposed Order (emphasis added). If the Court is inclined to
grant the Government’s Motion, any stay of these three depositions should not extend
beyond November 1, 2004. If the EBS criminal trial commences as scheduled on
October 4, 2004, the testimony of these three witnesses will surely be completed by
November 1, 2004. If the EBS criminal trial is further and perhaps indefinitely
postponed, the parties to these civil litigations should not be further delayed in taking
these important depositions. Either way, a stay beyond November 1 would further
complicate the deposition scheduling process and further threaten the parties’ ability to

complete depositions on schedule.

Dated: August 9, 2004




Respectfully submitted,
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Rlchard Warren Mithoff
Texas Bar No. 14228500
Janie L. Jordan

Texas Bar No. 11012700
MITHOFF & JACKS, L.L.P.
One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, Texas 77002
Telephone: (713) 654-1122
Facsimile: (713) 739-8085

OF COUNSEL:

Bruce D. Angiolillo

Thomas C. Rice

David J. Woll

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, New York 10017

Telephone: (212) 455-2000

Facsimile: (212) 455-2502

Charles A. Gall

Texas Bar No. 07281500
James W. Bowen

Texas Bar No. 02723305
JENKENS & GILCHRIST,

A Professional Corporation
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

ATTORNEYS FOR J.P. MORGAN CHASE

& CO., JPMORGAN CHASE BANK,
J.P.MORGAN SECURITIES, INC.

(*) indicates signature by permission




»
By: d 4 "-"Lwn:b S«ﬂj‘

Jacal)ln D Scétt
Texas Bar No. 17899900
WILSHIRE SCOTT & DYER P.C.
3000 One Houston Center
1221 McKinney Street
Houston, Texas 77010
(713) 651-1221
(713) 651-0020 (Facsimile)

OF COUNSEL:

Brad S. Karp

Mark F. Pomerantz

Richard A. Rosen

Michael E. Gertzman

Claudia L. Hammerman

Jonathan H. Hurwitz

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas
New York, New York 10019-6064
(212) 373-3000

(212) 757-3990 (Facsimile)

ATTORNEYS FOR DEFENDANTS
CITIGROUP INC., CITIBANK INC,,
CITIBANK N.A., CITIGROUP GLOBAL
MARKETS INC. (F/K/A SALOMON
SMITH BARNEY INC.), CITIGROUP
GLOBAL MARKETS LTD. (F/K/A
SALOMON BROTHERS
INTERNATIONAL LIMITED)




By:

Pow AL "

Barry Abram@

Texas Bar No. 00822700

ABRAMS SCOTT & BICKLEY, LLP
700 Louisiana, Suite 1800

Houston, Texas 77002

Telephone: (713) 228-6601

Facsimile: (713) 228-6605

OF COUNSEL:

David H. Braff

Michael T. Tomaino, Jr.

Jeffrey T. Scott

Steven J. Purcell

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, New York 10004
(212) 558-4000

(212) 558-3588 (Facsimile)

ATTORNEYS FOR DEFENDANTS
BARCLAYS PLC, BARCLAYS BANK
PLC, BARCLAYS CAPITAL INC.




Charles G. King

Texas Bar No. 11470000
KING & PENNINGTON LLP
1100 Louisiana Street

Suite 5055

Houston, Texas 77002
Telephone: (713) 225-8404
Facsimile: (713) 224-8488

OF COUNSEL:

Gregory A. Markel

Gregory Ballard

Ronit Setton

CADWALADER WICKERSHAM &
TAFT LLP

100 Maiden Lane

New York, New York 10038
Telephone: (212) 504-6000
Facsimile: (212) 504-6666

ATTORNEYS FOR BANK OF
AMERICA CORP., BANK OF
AMERICA, N.A,, BANC OF

AMERICA SECURITIES LLC
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Mark D. Manela \_

Texas Bar No. 12894500

S.D. Texas 1.D. No. 01821

MAYER, BROWN ROWE & MAW
LLP

700 Louisiana, Suite 3600

Houston, Texas 77002

(713) 547-9630

(713) 632-1848 (Facsimile)

OF COUNSEL:

Alan N. Salpeter

Michele Odorizzi

T. Mark McLaughlin

MAYER, BROWN ROWE & MAW
LLP

190 South LaSalle Street

Chicago, Illinois 60603

(312) 782-0600

(312) 701-7711 (Facsimile)

Drew Neville, Jr.

B.J. Rothbaum

Charles E. Geister I11

HARTZOG CONGER CASON &
NEVILLE

1600 Bank of Oklahoma Plaza
201 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 73102
Telephone: (405) 235-7000
Facsimile: (405) 996-3403

ATTORNEYS FOR CANADIAN
IMPERIAL BANK OF COMMERCE,
CIBC WORLD MARKETS PLC, CIBC
WORLD MARKETS CORP.
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Lawrence D. Finder

Texas Bar No. 07007200

Odean L. Volker

Texas Bar No. 20607715
HAYNES AND BOONE, LLP
1221 McKinney Street, Suite 2100
Houston, Texas 77010

Telephone: (713) 547-2000
Facsimile: (713) 547-2600

OF COUNSEL:

Richard W. Clary

Julie A. North

Darin P. McAtee

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, New York 10019-7475
Telephone: (212) 474-1000

Facsimile: (212) 474-3700

George W. Bramblett, Jr.
Texas Bar No. 02867000

Noel M.B. Hensley

Texas Bar No. 09491400
HAYNES AND BOONE, LLP
901 Main Street, Suite 3100
Dallas, Texas 75202-3789
Telephone: (214) 651-5000
Facsimile: (214) 651-5940

ATTORNEYS FOR CREDIT SUISSE
FIRST BOSTON (USA), INC., CREDIT
SUISSE FIRST BOSTON LLC (F/K/A
CREDIT SUISSE FIRST BOSTON
CORP.), PERSHING LLC (F/K/A
DONALDSON, LUFKIN & JENRETTE
SECURITIES CORPORATION)
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J oel M. Androp\hy

State Bar No. 01254700
Federal ID No. 1410
Thomas C. Graham

State Bar No. 24036666
Federal ID No. 35394
BERG & ANDROPHY
3704 Travis Street
Houston, Texas 77002-9550
(713) 529-5622

(713) 529-3785 - Facsimile

OF COUNSEL:

Lawrence Byme

Owen C. Pell

Lance Croffoot-Suede

Joseph B. Schmit

WHITE & CASE LLP

1155 Avenue of the Americas
New York, New York 10036-2787
(212) 819-8200

(212) 354-8113 (Facsimile)

ATTORNEYS FOR DEFENDANT
DEUTSCHE BANK AG, DEUTSCHE
BANK SECURITIES INC., DEUTSCHE
BANK TRUST COMPANY AMERICAS
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Claude L. Stuart, III

PHELPS DUNBAR, LLP

3040 Post Oak Boulevard, Suite 900
Houston, Texas 77056

Tel: 713-626-1386

Fax: 713-626-1388

OF COUNSEL:

Michael J. McNamara

Mark D. Kotwick

SEWARD & KISSEL LLP
One Battery Park Plaza

New York, New York 10004
(212) 574-1200

(212) 480-8421 (Facsimile)

ATTORNEYS FOR DEFENDANTS ROYAL
BANK OF CANADA, RBC DOMINION
SECURITIES INC., RBC DOMINION
SECURITIES LTD., RBC HOLDINGS
(USA) INC., RBC DOMINION SECURITIES
CORP., ROYAL BANK HOLDING INC.,
ROYAL BANK DS HOLDING INC.,
ROYAL BANK OF CANADA EUROPE
LTD.
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Robert hSussman!

Texas Bar No. 19523500

Federal Bar No. 2822

HINTON, SUSSMAN, BAILEY &
DAVIDSON, LLP

5300 Memorial Drive, Suite 1000
Houston, Texas 77007

Telephone: (713) 864-4477
Facsimile: (713) 864-8738

OF COUNSEL:

Robert Plotkin

MCGUIRE WOODS LLP

1050 Connecticut Ave., N.W., Suite 1200
Washington, D.C. 20036

Telephone: (202) 857-1750

Facsimile: (202) 857-1737

ATTORNEYS FOR DEFENDANTS THE
TORONTO-DOMINION BANK,
TORONTO-DOMINION HOLDINGS
(U.S.A.), TD SECURITIES, INC., TD
SECURITIES (USA) INC., TORONTO-
DOMINION (TEXAS), INC.
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Taylor M. Hicks

Texas Bar No. 09585000
Southern District I.D. No. 3079
Stephen M. Loftin

Texas Bar No. 12489510
Southern District I.D. No. 12676
HICKS THOMAS & LILIENSTERN, LLP
700 Louisiana, Suite 2000
Houston, Texas 77002
Telephone: (713) 547-9100
Facsimile: (713) 547-9150

OF COUNSEL:

Herbert S. Washer

James D. Miller

Ignatius A. Grande

CLIFFORD CHANCE USLLP
31 West 52nd Street

New York, NY 10019
Telephone: (212) 878-8000
Facsimile: (212) 878-8375

Robert F. Serio

Marshall R. King

James L. Hallowell

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10166-0193
Telephone: (212) 351-4000

Facsimile: (212) 351-4035

COUNSEL FOR DEFENDANTS
MERRILL LYNCH & CO., INC,,
MERRILL LYNCH, PIERCE, FENNER &
SMITH INCORPORATED
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David E. Miller
Laurie DeBrie Thanheiser
JONES DAY

717 Texas, Suite 3300
Houston, Texas 77002
Tel: 832-239-3939

Fax: 832-239-3600

OF COUNSEL:

John M. Newman, Jr.
JONES DAY

North Point

901 Lakeside Avenue
Cleveland, Ohio 44144
Telephone: (216) 586-7207
Facsimile: (216) 579-0212

ATTORNEYS FOR THE ROYAL BANK
OF SCOTLAND GROUP PLC, THE
ROYAL BANK OF SCOTLAND PLC,
NATIONAL WESTMINSTER BANK PLC,
GREENWICH NATWEST STRUCTURED
FINANCE, INC., GREENWICH
NATWEST LTD., CAMPSIE LTD.
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Hugh R. W\'Pitmg

Texas Bar No. 21373500

S.D. Admission No. 30188
JONES DAY

717 Texas Avenue, Suite 3300
Houston, TX 77002-2712
Telephone: (832) 239-3939
Facsimile: (832)239-3600

OF COUNSEL.:

David L. Carden

Robert C. Micheletto
JONES DAY

222 E. 41 Street

New York, NY 10017-6702
Telephone: (212) 326-3939
Facsimile: (212) 755-7306

ATTORNEYS FOR DEFENDANTS
LEHMAN BROTHERS HOLDINGS INC,,
LEHMAN BROTHERS INC., LEHMAN
BROTHERS COMMERCIAL

PAPER INC.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing has been
served upon all known counsel of record by electronic mail to the esl3624.com website

on this 9th day of August, 2004.
- man

Alan C. Turner !
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