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IN THE UNITED STATES DISTRICT COURT ey a i oo, Coueis

FOR THE SOUTHERN DISTRICT OF TEXAS FILED
HOUSTORN DIVISION JAN 3 0 2007
Lielect B iy, Closhs
MARK NEWBY,
Plaintiff,
C.A. No. H-01-3624
(Consolidated Securities Suiis)
VS.

JURY DEMANDED
ENRON CORPORATION, ET AL.,,

&) DY O D) DD 21 DN D 9D O

Defendants.

PULSIFER & ASSOCIATES’ SURREPLY MEMORANDUM
REGARDING APPOINTMENT OF LEAD PLAINTIFF

Pulsifer & Associates ("Pulsifer”) respectfully submits this surreply to correct several
statements in the reply briefs of certain competing lead plaintiff applicants.

1. Staro Asset Management LLC states in its Reply Brief at 13 that "Pulsifer
sought to join a group of equity investors in a joint lead plaintiff application” and it has now
“‘changed its position and broken its alliance”.

Pulsifer never sought to join any group and has not changed its position.
Pulsifer has consistently maintained, for the reasons set forth in its memoranda filed with
the Court, that it should be appointed lead plaintiff for purchasers of Enron’s 7%
Exchangeable Notes.

2. Florida and the New York City Pension Funds state in their Reply
Memorandum that their equity interests in Citigroup and Bank of America do not create any
conflict of interest because it was subsidiaries of those companies, and notthe companies

themselves, that were underwriters of the 7% Notes offering. Reply Memorandum at 40.




This is a distinction without a difference. The fact that the underwriters were wholly owned
subsidiaries and not the parent companies has absolutely no significance. Any recovery
from the subsidiaries will affect the parents (who issue consolidated financial statements)
just as if the recovery was from the parents themselves.

More importantly, Florida and the New York City Pension Funds ignore the
critical fact that they will not share in any recovery from the underwriters. Their conflict of
inferest arises because they have no interest in the recovery, while a recovery from the
underwriters is detrimental to their equity interests in the underwriters. Contrary to Florida
and the Pension Funds’ argument, a current shareholder of a defendant who, like Pulsifer,
Is suing the defendant and will share in any recovery, does not have any conflicting
financial interest because that plaintiff will personally benefit from-the recovery. See
Pulsifer's Further Memorandum at 12 n.12.

3. Florida and the New York City Pension Funds also argue that their equity
holdings do not create a conflict of interest because a recovery from the underwriters will
not affect the stock price of the underwriters. Reply Memorandum at 40-42. But a
recovery from the underwriters in the tens or hundreds of millions of dollars is adverse to
the interests of the underwriters and its stockholders. A conflict of interest cannot be

ighored even if it may be, as Florida and the Pension Funds contend, a small one.’

1 California and Florida do not have minor holdings in the underwriters. Floridaand California’s

investments in Citigroup of $470 million and $172 million, respectively, are comparable to the $300 million
investment that the lead plaintifi had in the underwriter in the Cendant case. Florida also has an
approximately $200 million investment in Bank of America and an $80 million investment in Goldman, Sachs.
As requested by Pulsifer, the Court should inquire of New York City, Georgia, Ohio, Washington and Staro
as to the amounts of their investments in the underwriters. See Pulsifer's Reply Memorandum at 8 and n8.
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Finally, the assurances of Florida and the New York City Pension Funds that their
equity holdings in the underwriters will have no impact on the prosecution of this litigation
Is no doubt made in good faith. However, a conflict of interest cannot be disregarded by
a good faith assurance that it will not have any impact. This precise situation occurred in
the Cendant case. There, as here, the putative lead plaintiff group “publicly (and
theatrically) pledged to the Court and gallery to pursue any and all viable claims against”
the underwriter. In re Cendant Corp. Litigation, 182 F.R.D. 144, 149 (D.N.J. 1998). The
court held that such a pledge cannot overcome a conflict of interest, and appointed a
separate lead plaintiff for purchasers of the so-called Prides security who had claims
against the underwriter. See Pulsifer's Further Memorandum at 9-11; Pulsifer's Reply
Memorandum at 9.

Respectfully submitted,

H. BLAKE TARTT
Texas Bar No. 00000058
Attorney-in-Charge
ALLYSON L. MIHALICK
Texas Bar No. 24027513

BEIRNE, MAYNARD & PARSONS, L.L.P.
1300 Post Oak Boulevard, 25th Floor
Houston, Texas 77056-3000

Tel: 713-623-0887

Fax: 713-960-1527

ATTORNEYS FOR PLAINTIFF
PULSIFER & ASSOCIATES
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OF COUNSEL.:

SHAPIRO HABER & URMY LLP
75 State Street
Boston, MA 02109

Tel: 617-439-3939

WOLF POPPER LLP
845 Third Avenue
New York, NY 10022
Tel: 212-759-4600
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CERTIFICATE OF SERVICE

I hereby certify that on this 30" day of January 2002, copies of PULSEER &

ASSOCIATES' SURREPLY MEMORANDUM REGARDING APPOINTMEN A)
PLAINTIFF, were served on the following counsel by facsimile (unless otherwise mdnc—ateé

below):
 Elizabeth Baird, Esq. John Emerson, Jr., Esq.
O’Melveny & Myers The Emerson Firm

Fax: (202)383-5414

James D. Baskin, ITT
The Baskin Law Firm

Fax: (512)322-9280

Steven Bierman, Esq.
Sidley Austin Brown & Wood
Fax: (212) 906-2021

Thomas Bilek, Esq.
Hoefiner Bilek & Eidman, L.L.P.
Fax: (713) 227-9404

Steven Cauley, Esq.
Cauley Geller Bowman & Coates
Fax: (501)312-8505

James E. Coleman, Egq.

Camington Coleman Sloman & Blumenthal

Fax: (214) 855-1333

Tom Cunningham, Esq.

Cunningham, Darlow, Zook
& Chapoton, LLP

Fax. (713)255-5555

Mark Dearman

Dearman & Gerson
Fax: (954)915-9191

Richard B. Drubel, Esq.
Boies Schiller & Flexner
‘Fax: (603) 643-9010

Fax: (281) 488-8867

William B. Federman
Federman & Sherwood

Fax: (405)239-2112

Richard M. Frankel, Esg.

Robin C. Gibbs, Esaq.
Gibbs & Bruns, LLP
Fax: (713) 650-8805

H. Bruce Golden, Esq.
Golden & Owens

" Fax:  (713) 223-5002

Roger B. Greenberg, Esqg.
Schwartz, Junell, Campbell
& Oathout, LLP

Fax: (713) 752-0327

J. Clifford Gunther, Esq.
Bracewell & Patierson, LLP
Fax: (713)221-1212

Robin L. Harrison, Esg.
Campbell Harrison & Wright
Fax: (713) 752-2330

G. Sean Jez, Esq.
Fleming & Asscciates

Fax: (713) 621-9638

Frankel & Manela




Sharon Katz, Esq.
Davis Polk & Wardwell

Fax: (212) 450-4800

Jeifrey R. Krinsk
Finkelstein & Krinsk
Fax: (619)238-5425

Williamn S. Lerach, Esq.
Milberg Weiss Bershad Hynes

& Lerach LLP
Faxx:  (619) 231-74239

Kenneth D. McConnico, Esq.
Fax: (281) 286-9990

Joseph A. McDermott, II1
Fax: (713) 527-9633

Jack E. MicGehee, Esq.

McGehee & Pianelly, L.L.P.
Fax: (713) 868-9393

John J. McKetta III, Esq.
Graces, Dougherty, Hearon & Moody
Fax: (512)478-1976

Frank W. Morgan, Esq,.
Fax: (281)367-2453

Karen L. Mormis, Esq.

Morris & Morris
Fax: (302) 426-0406

Raymond L. Niblock, Esq.
Fax: (501) 444-7608 .

Enc Nichols, Esaq.
Beock, Redden & Secrest, LLP
Fax: (713)951-3720

Jack C. Nickens, Esq. .
Nickens, Lawless & Flack, L.L.P.

Fax: (713) 571-9652
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Charles Parker, Egq.
Hill & Parker
Fax:. (713)868-1275

William Kelly Puls, Esag.
Puls Tayior & Woodson
Fax: (817)338-1416

Saul Roffe, Esq.
Sirota & Sirota

Fax: (212) 425-9093

Thomas W. Sanky, Esq.

Sanky & Luck
Fax: (713) 223-7737

Lynn L. Sarko, Esq.
Keller Rohrback
Fax: (202) 623-3384

Samuel P. Sporn, Esq.
Schoengold & Spom
Fax: (212) 267-8137

Stephen Susman, Esq.
Susman Godfrey LLP

Fax: (713)653-7897

Joe R. Whatley, Jr.
Whatley Drake
Fax: (205) 328-0669

R. Paul Yetter, Esq.
Yetter & Warden
Fax: (713)238-2002

Richard J. Plezia, Esq.

Abraham Watkins Nicnols, et al.

Fax: '(713) 325-0827

Derek Emge, Esq.
Emge & Associates
Fax: (619) 595-1480
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Jonathon T. Suder

Friedman Young Suder & Cooke

Fax: (817) 334-0401

Thomas W. Sankey, Esq.

Sankey & Luck
Fax: (713)223-7737

William C. Slusser, Esq. -
Claudia Wilson Frost

Slusser & Frost
Fax: (713) 860.3333

William F. Martson, Jr.

Tonkon Torp, L.LP
Fax: (503) 972-3705

Martin D. Chitwood
Chitwood & Harley
Fax: (404) 876-4476

Neil L. Selinger, Bsq.

ILowey Dannenberg Bemporad
& Selinger, P.C.

Fax: (914)997-0035 .

James M. Finberg, Esq.
Leiff Cabracer, etal. -
Fax: (415) 777-5189

Gwendolyn Giblin, Esaq.
Gold Bennett et al.
Fax: (415)777-5189

Christopher Lovell, Esq.

Lovell & Stewart
Fax: (212) 719-4677
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Richard Speirs, Esq,

Zwerling, Schachter & Zwerling, LLP

Fax: (212) 371-5969

Daniel Krasner, Esq.

Wolf Hzldenstein Adler Freeman

& Herz, LLP
Fax: (212) 545-4653

Sherie Savett, Esq.
Berger & Monatgue, P.C.
Fax: (215) 875-4604

Jay Eisenhofer, Esq.
Grant & Eisenhofer
Pax: (302) 622-7100

Andrew Barroway, Esq.
Schiffiin & Barmroway, LLP
Fax: (610) 667-7058

Ronald Kormanik, Esq.

.Verner Lipfert

Fax: (713)752-2199
Machael Behn, Esqg.

Futterman & Howard
Fax: (312)427-1850

Roger W. Kirby, Esq.

Kirby Mcinerney & Squire, LLP

Fax: (212) 751-2540

Earnest W. Wotring, Esa.

Connelly, Baker, Wotring & Jackson, LLP

Fax: (713) 980-1701

Glenn DeValerio, Esq.

Berman DeValerio Pease Tabacco

Burt & Pucillo
Fax: (617) 542-1194
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Vincent Cappucci
Entwistle & Cappucei

Fax: (212) 894-7273

David R. Scott, Esa.
Scott & Scott, LLC
Fax: (860)537-3818

Dacll; 125569 Ver#:l 2931:1528
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