IN THE UNITED STATES DISTRICT COURT i states Cou
FOR THE SOUTHERN DISTRICT OF TEXAS Southern Dll{rlct of Texas

HOUSTON DIVISION
L Jun 14 200
In Re ENRON CORPORATION § "
SECURITIES, DERIVATIVE & § MDL 144¢  Mishat! N Miby, Glark
“ERISA” LITIGATION §
MARK NEWBY, ET AL., §
§
Plaintiffs §
§
VS. § CIVIL ACTION NO. H-01-3624
8 CONSOLIDATED CASES
ENRON CORPORATION, ET AL., §
§
Defendants §
PAMELA M. TITTLE, on behalf of §
herself and a class of persons similarly §
situated, ET AL., §
§
Plamtiffs §
8
VS. § CIVIL ACTION NO. H-01-3913
§ CONSOLIDATED CASES
ENRON CORP., an Oregon Corporation, §
ET AL., §
§
Defendants §

ENRON’S UNOPPOSED MOTION TO SET PROTOCOL FOR HANDLING
“PRESUMPTIVELY CONFIDENTIAL” DOCUMENTS

Defendant, Enron Corp. (“Enron”), having obtained the Bank Defendants’' agreement
not to oppose this motion, moves the Court for an order setting forth a protocol for handling

“presumptively confidential” documents, and shows as follows:

' The “Bank Defendants” are Citigroup, Inc., Citibank N.A., Citigroup Global Markets Inc., Salomon Brothers
International Limited, J.P. Morgan Chase & Co., J.P. Morgan Securities Inc., JPMorgan Chase Bank, Credit Suisse
First Boston LLC, Credit Suisse Furst Boston (USA), Inc., Pershing LLC, Canadian Imperial Bank of Commerce,
CIBC World Markets Corp., CIBC World Markets plc, Bank of America Corporation, Banc of America Securities
LLC, Barclays PLC, Barclays Bank PLC, Barclays Capital Inc., Lehman Brothers Inc., Lehman Brothers Holdings
Inc., Deutche Bank AG, and Deutche Bank Securnities, Inc.
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1. Preliminary Statement

On April 22, 2004, Enron filed a Motion to Set Protocol for Handling “Presumptively
Confidential” Documents (Newby Docket Entry No. 2104) (the “Motion”). The Bank
Defendants filed their Response to the Motion (Newby Docket Entry No. 2138) on May 12,
2004. Because no other party responded to the Motion, other than the Bank Defendants’
Response, it 1s unopposed. On May 27, 2004, Enron delivered to the Court and served on all
counsel a letter explaining that Enron and the Bank Defendants have reached a tentative
agreement with regard to the issues raised in the Motion.

The massive volume of documents in this case makes it virtually impossible for Enron to
review for confidentiality every document it produces to the Depository. Among the many
millions of documents Enron has produced to the Depository are documents containing Enron’s
sensitive, confidential commercial information. Accordingly, as explained in the Motion, Enron
has devised a procedure for electronically searching each of the documents produced to the
Depository for words and phrases that are expected to appear in confidential documents. The
documents identified by that electronic search are designated “presumptively confidential.”

Enron is not requesting in this Unopposed Motion, nor did it request in the original
Motion, that the Court designate the “presumptively confidential” documents confidential for all
purposes. Instead, Enron requests that the Court enter an order setting forth a protocol for
dealing with “presumptively confidential” documents in the most efficient manner possible. The
requested protocol will allow largely unhindered access to and use of the documents designated
“presumptively confidential,” while also allowing Enron the opportunity to protect its

confidential information.
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I Background—The “Presumptively Confidential” Documents’

Enron has produced approximately 16,400,000 documents, consisting of approximately
82,000,000 pages, to the Depository. Because manually reviewing those documents for
confidentiality would take dozens of people several years, Enron has implemented a
computerized confidentiality review of the documents it has produced to the Depository. Enron
created, with the help of its in-house counsel and business people, a list of words and phrases
that are likely to appear in a document containing confidential information. Using a
computerized query, the Depository Administrator has screened each of the documents produced
to the Depository for those key words and phrases. That query process has generated a
population of documents that Enron has designated as “presumptively confidential.” To date,
Enron has identified at least 1,836,442 “presumptively confidential” documents.”

1.  The Proposed Protocol

Enron understands that it has the burden to demonstrate, with affidavit support, good
cause for the issuance of a protective order with respect to the documents it wishes to keep
confidential. At the same time, however, because preparing an affidavit requires a page-by-page
manual review of every document, and because reviewing for confidentiality the volume of
documents involved in this case is impracticable, Enron hereby seeks the entry of an order
setting forth a procedure for handling documents designated “presumptively confidential.”
Under the proposed protocol, Enron would always bear the burden of showing good cause for the

entry of a protective order with respect to any document it desired to keep confidential. That

2 A more detailed explanation of the origin and purpose of the “presumptively confidential” designation is provided
in the Motion.

3 The number of documents designated “presumptively confidential” increases as the Depository Administrator
continues to run the queries.
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burden would never shift to any other party. Moreover, under the proposed protocol, any
document designated ‘“‘presumptively confidential” may be shown to witnesses, experts,
deponents, or consultants. In other words, the proposed protocol does not apply to or have any
effect on any party’s ability to use any “presumptively confidential” document with any witness,
expert, consultant, or deponent.

Under the proposed protocol, the parties would be required to change the way they
handle “presumptively confidential” documents in the context of public filings. The proposed
protocol would require that any publicly filed document incorporating in whole or in part a
“presumptively confidential” document must either be filed under seal, or be served and
delivered to the Court’s chambers, but not filed with the Clerk of the Court until three business
days after service. If the second option is chosen, the proposed protocol would deem the
document “filed” for purposes of counting time. Finally, under the proposed protocol, Enron
would have three business days from service of the presumptively confidential document to
notify the filing party that Enron will seek a protective order. If Enron so notifies the serving
party, the document must be filed under seal, and Enron must file a motion for protective order.
If Enron does not notify the serving party that it will seek protection, after three business days
from filing has expired, the document may be filed as normal. For example, if a party wanted to
file a motion for summary judgment with a “presumptively confidential” document attached as
an exhibit, they would deliver a copy of the motion to the Court’s chambers, and serve the
motion by uploading it to the ESL website, but they would not file it. Other parties’ time for
responding to the motion would be calculated as if the motion had been filed simuitaneously
with service. Enron would then have three business days to decide whether the “presumptively

confidential” document attached as an exhibit to the motion contains sufficient confidential
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information to warrant protection, and to notify the filing party of that fact, requiring that the
document be filed under seal. Enron would then have five business days within which to move
for a protective order as to the document(s) it wishes to remain under seal.
IV.  Conclusion

The proposed protocol efficiently and effectively serves the purposes of the parties, the
Court, and the public. Enron will be spared the wasteful expense of reviewing millions of
documents for the sole purpose of preparing for the eventuality that a party might want to use
one of its documents in a public filing. The parties will be able to use “presumptively
confidential” documents as normal, with a slight modification of the procedure for filing a
document. Finally, with but a three day delay, the public will have unhindered access to all
“presumptively confidential” documents that do not actually contain confidential information

that Enron believes it is necessary to protect.
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Dated: June 14, 2004

Respectfully submitted,

Sestt O. M w/Porteadity ( b
Scott D. Lassetter /1 d
TBN 11969800
SDID 7505
700 Louisiana Street, Suite 1600
Houston, TX 77002
Telephone: 713-546-5000
Facsimile: 713-224-9511

Attorney-in-Charge for
Defendant Enron Corp.

OF COUNSEL:
WEIL, GOTSHAL & MANGES LLP

John B. Strasburger

TBN 19358335

SDID 11580

700 Louisiana Street, Suite 1600
Houston, TX. 77002
Telephone: 713-546-5000
Facsimile: 713-224-9511
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served upon all known counsel of
record by sending a copy via electronic mail to serve(@ESL3624.com, pursuant to the Court’s
Order dated August 7, 2002 (Docket No. 984), on this 14th day of June, 2004.

B, Sasluge %ng

John B. Strasburge(]
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CERTIFICATE OF CONFERENCE

After conferring with counsel for the Bank Defendants, undersigned counsel has
determined that the foregoing motion is unopposed. No certificate of conference 1s necessary.

\sl B Stashurae. v//wvwf\]L

U John B. Strasburgerﬂ /!
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