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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS hitinel N, Mllhy,g
(HOUSTON DIVISION)
| In re ENRON CORPORATION SECURITIES
‘ LITIGATION MDL-1446
This Document Relates To:
MARK NEWBY, et al., Individually and On Behalf Civil Action No. H-01-3624
of All Others Similarly Situated, (Consolidated, Coordinated and
Related Cases)
Plaintiffs,
-V._
ENRON CORP., et al.,
|
‘ Defendants.
|
|
|

| BANK DEFENDANTS’ RESPONSE TO

UNITED STATES’ MOTION TO INTERVENE AND FOR
A LIMITED STAY OF SELECTED DEPOSITIONS

The undersigned defendants (collectively the “Bank Defendants”)' hereby

submit this response to the United States’ Motion to Intervene and For a Limited Stay of

This response is made on behalf of defendants Citigroup Inc., Citibank, N.A.,

Citigroup Global Markets Inc. (formerly Salomon Smith Barney Inc.) and Citigroup
Global Markets Ltd. (formerly known as Salomon Brothers International Limited),
J.P. Morgan Chase & Co., J.P. Morgan Chase Bank, J.P. Morgan Securities, Inc.,
Bank of America Corp, Banc of America Securities LLC, Bank of America, N.A.,
Barclays PLC, Barclays Bank PLC, Barclays Capital, Inc., Credit Suisse First Boston
LLC, Credit Suisse First Boston (USA), Inc., Pershing LLC, Merrill Lynch & Co.,
Inc., Merrill Lynch, Pierce, Fenner & Smith, Incorporated, Canadian Imperial Bank
of Commerce, CIBC World Markets Corp., CIBC Inc., Toronto Dominion Bank,
Toronto Dominion Holdings (USA), Inc., TD Securities, Inc., TD Securities (USA)
Inc., Toronto Dominion (Texas) Inc., Royal Bank of Canada, RBC Dominion
Securities Inc., RBC Dominion Securities Ltd.,, RBC Holdings (USA) Inc., RBC
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Selected Depositions (hereinafter “Government’s Motion” or “Motion”), filed May 28,
2004.

The Bank Defendants take no position on the merits of the Government’s
Motion, except to state that a decision to grant this motion will almost certainly affect
significantly the carefully negotiated Deposition Protocol Order and overall case
schedule. For the reasons stated below, we anticipate that the banks will, at the
appropriate time, need to seek appropriate relief from the Court once the extent and likely
effects of any stay the Court may order are clear.

Although the Government’s Motion says that it seeks only limited relief, if
this Court were to grant the Motion, the effect would be very broad when coupled with
the stays of discovery already entered in favor of Enron’s top executives, and the fact that
the Bank Defendants still do not have access to tens of millions of pages of relevant
documents. The Government’s Motion seeks a stay only with respect to witnesses
noticed for deposition by the Defendants. None of the Plaintiffs’ proposed deponents are
the subject of the Government’s Motion. The schedule that would result from a grant of

the Government’s Motion would include depositions in June and July of twenty-two

Dominion Securities Corp., Royal Bank Holding Inc., Royal Bank DS Holding, Inc.,
Royal Bank of Canada Europe Ltd., Deutsche Bank AG, Deutsche Bank Securities
Inc., DB Alex. Brown LLC, Deutsche Bank Trust Company Americas, Lehman
Brothers Holdings Inc., Lehman Brothers Inc., Lehman Brothers Commercial Paper
Inc., The Royal Bank Of Scotland Group plc, The Royal Bank of Scotland plc,
National Westminster Bank Plc, Greenwich Natwest Structured Finance, Inc.,
Greenwich Natwest Ltd. and Campsie Ltd. Certain of the bank defendants who join in
this motion—namely, Royal Bank of Scotland, Royal Bank of Canada, and Toronto
Dominion Bank, and their respective affiliates—are covered by the stay of discovery
under the Private Securities Litigation Reform Act (15 U.S.C. § 78u-4(b)(3)(B)), and
join here without waiving any rights with respect to that stay.




current or former employees of the defendant banks and (at most) eight depositions of
witnesses affiliated with other parties or non-parties. Only two current or former Enron
employees would be deposed in June and July, while the depositions of six former Enron
employees would be halted in June and July alone. Based on the Government’s Motion,
we expect that many future Defendant requests for depositions of former Enron
employees will also be met with a Government request for a stay.

The witnesses who are or will be subject to the Government's stay request
or their own stay requests based on Fifth Amendment concerns are not marginal players.
The combined stay requests already affect some of the most important witnesses in the
case. Most, if not all, of these individuals were involved in major segments of Enron's
business, including Enron Broadband Services and Enron Energy Services, which have
been said by some to have caused or contributed to Enron's downfall. The depositions of
these individuals are extremely tmportant to this case, a fact that is demonstrated by the
Government’s statement that it intends to call them as witnesses in the criminal
prosecutions. Given the number of witnesses likely to be affected, they cannot all be
deferred until the end of the discovery period, when there will almost certainly be
insufficient time to complete the depositions of these individuals, much less any follow-
up discovery that may become necessary after the depositions of these witnesses are
taken.

Moreover, it is patently unfair to the Bank Defendants to have the bulk of
the deposition schedule devoted to other parties' examination of the Bank Defendants'
witnesses, while the Bank Defendants, through no fault of their own, are precluded from

conducting discovery that is critical to their defense. The heavily-negotiated deposition




protocol to which the Banks agreed was founded on the principle of a shared schedule
giving equal time to witnesses chosen by both Plaintiffs and Defendants. The unfairness
that will result from the Government’s proposal is compounded by the fact that the Bank
witnesses (and, for the most part, the Bank witnesses alone) will be required to testify
before the millions of as-yet unproduced Enron and Arthur Andersen documents are
made available to the Banks. The Enron witnesses will have the luxury of testifying after
the Bank depositions are largely finished and after the document productions are
completed, despite the fact that Enron itself commenced adversary proceedings against
most of the Bank Defendants.

The Bank Defendants highlight these facts not to insist that the
Government Motion be denied, but rather to highlight to the Court the certain need to
make time in the case schedule for the Defendants to take the depositions of the many
witnesses likely to be subject to stay requests by the Government as well as the senior
executives of Enron now enjoying their own independent stay orders. If all of these
depositions are put off until December (or as the Government Motion suggests, later than
December), there simply will not be time in the 18-month fact discovery schedule to
catch up. Because discovery in this case cannot be completed until those most directly
involved in and responsible for the collapse of Enron — Enron’s own executives and
senior managers — testify concerning the alleged fraudulent behavior, a meaningful

extension of the current fact discovery period will be necessary.




Respectfully submitted,
B¥: W@ﬁ\ A 4{,{) %7
Jaealyn D §dott

Texas Bar No. 17899900
WILSHIRE SCOTT & DYER P.C.
3000 One Houston Center
1221 McKinney Street
Houston, Texas 77010

(713) 651-1221

(713) 651-0020 (Facsimile)

Dated: May 31, 2004

OF COUNSEL.:

Brad S. Karp

Mark F. Pomerantz

Richard A. Rosen

Michael E. Gertzman

Claudia L. Hammerman

Jonathan H. Hurwitz

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas
New York, New York 10019-6064
(212) 373-3000

(212) 757-3990 (Facsimile)

ATTORNEYS FOR DEFENDANTS CITIGROUP
INC., CITIBANK INC., CITIBANK N.A,,
CITIGROUP GLOBAL MARKETS INC. (F/K/A
SALOMON SMITH BARNEY INC.),CITIGROUP
GLOBAL MARKETS LTD. (F/K/A SALOMON
BROTHERS INTERNATIONAL LIMITED)
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Barry Abrams
Texas Bar No. 00822700 é{/ I /‘/WV JULALLL

ABRAMS SCOTT & BICKLEY, LLP
700 Louisiana, Suite 1800

Houston, Texas 77002

Telephone: (713) 228-6601

Facsimile: (713) 228-6605

OF COUNSEL.:

David H. Braff

Michael T. Tomaino, Jr.

Jeffrey T. Scott

Steven J. Purcell

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, New York 10004
(212) 558-4000

(212) 558-3588 (Facsimile)

ATTORNEYS FOR DEFENDANTS
BARCLAYS PLC, BARCLAYS BANK
PLC, BARCLAYS CAPITAL INC.
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Charles G. King -

Texas Bar No. 11470000 47/A AUringaddt )
KING & PENNINGTON LLP

1100 Louisiana Street

Suite 5055

Houston, Texas 77002

Telephone: (713) 225-8404

Facsimile: (713) 224-8488

OF COUNSEL:

Gregory A. Markel

Gregory Ballard

Ronit Setton

CADWALADER WICKERSHAM &
TAFT LLP

100 Maiden Lane

New York, New York 10038
Telephone: (212) 504-6000
Facsimile: (212) 504-6666

ATTORNEYS FOR BANK OF
AMERICA CORP., BANK OF
AMERICA, N.A., BANC OF

AMERICA SECURITIES LLC
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MarkD. Manela _/ 4 Oy iy
Texas Bar No. 1289450 (//95/“}7/4

S.D. Texas 1.D. No. 01821

MAYER, BROWN ROWE & MAW LLP
700 Louisiana, Suite 3600

Houston, Texas 77002

(713) 547-9630

(713) 632-1848 (Facsimile)

OF COUNSEL:

MAYER, BROWN ROWE & MAW
LLP

190 South LaSalle Street

Chicago, Illinois 60603

(312) 782-0600

(312) 701-7711 (Facsimile)

Drew Neville, Jr.

B.J. Rothbaum

Charles E. Geister III

HARTZOG CONGER CASON &
NEVILLE

1600 Bank of Oklahoma Plaza
201 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 73102
Telephone: (405) 235-7000
Facsimile: (405) 996-3403

ATTORNEYS FOR CANADIAN
IMPERIAL BANK OF COMMERCE,
CIBC INC., CIBC WORLD MARKETS
CORP.
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Lawrence D. Finder

Texas Bar No. 07007200474 /OM///W«ZZ/ZC
Odean L. Volker

Texas Bar No. 20607715

HAYNES AND BOONE, LLP

1000 Louisiana Street, Suite 4300

Houston, Texas 77002-5012

Telephone: (713) 547-2000

Facsimile: (713) 547-2600

OF COUNSEL:

Richard W. Clary

Julie A. North

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, New York 10019-7475
Telephone: (212) 474-1000

Facsimile: (212) 474-3700

George W. Bramblett, Jr.
Texas Bar No. 02867000

Noel M.B. Hensley

Texas Bar No. 09491400
HAYNES AND BOONE, LLP
901 Main Street, Suite 3100
Dallas, Texas 75202-3789
Telephone: (214) 651-5000
Facsimile: (214) 651-5940

ATTORNEYS FOR CREDIT SUISSE
FIRST BOSTON (USA) INC., CREDIT
SUISSE FIRST BOSTON LLC (F/K/A
CREDIT SUISSE FIRST BOSTON
CORP.), PERSHING LLC (F/K/A
DONALDSON, LUFKIN & JENRETTE
SECURITIES CORPORATION)
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Joel M. Androphy G728 L0 4 ) Jlisitesiein
State Bar No. 01254700
Federal ID No. 1410
Thomas C. Graham

State Bar No. 24036666
Federal ID No. 35394
BERG & ANDROPHY
3704 Travis Street

Houston, Texas 77002-9550
(713) 529-5622

(713) 529-3785 - Facsimile

OF COUNSEL:

Lawrence Byrne

Owen C. Pell

Lance Croffoot-Suede

Joseph B. Schmit

WHITE & CASE LLP

1155 Avenue of the Americas

New York, New York 10036-2787
(212) 819-8200

(212) 354-8113 (Facsimile)

ATTORNEYS FOR DEFENDANT
DEUTSCHE BANK AG, DEUTSCHE
BANK SECURITIES INC., DB ALEX.
BROWN LLC, DEUTSCHE BANK TRUST
COMPANY AMERICAS
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Charles A. Gall

Texas Bar No, 07281500 4¥ /72 WM

James W. Bowen

Texas Bar No. 02723305
JENKENS & GILCHRIST,

A Professional Corporation
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

OF COUNSEL:

Bruce D. Angiolillo

Thomas C. Rice

David J. Woll

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, New York 10017

Telephone: (212) 455-2000

Facsimile: (212) 455-2502

Richard Warren Mithoff
Texas Bar No. 14228500
Janie L. Jordan

Texas Bar No. 11012700
MITHOFF & JACKS, L.L.P.
One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, Texas 77002
Telephone: (713) 654-1122
Facsimile: (713) 739-8085

ATTORNEYS FOR J.P. MORGAN CHASE
& CO., JPMORGAN CHASE BANK,

J.P. MORGAN SECURITIES INC. (formerly
known as CHASE SECURITIES INC.)
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Claude L. Stuart, III '

PHELPS DUNBAR, LLP 4% rrttesald 7

3040 Post Oak Boulevard, Suite 900
Houston, Texas 77056

Tel: 713-626-1386

Fax: 713-626-1388

OF COUNSEL:

Michael J. McNamara

Mark D. Kotwick

SEWARD & KISSEL LLP
One Battery Park Plaza

New York, New York 10004
(212) 574-1545

(212) 480-8421 (Facsimile)

ATTORNEYS FOR DEFENDANTS ROYAL
BANK OF CANADA, RBC DOMINION
SECURITIES INC., RBC DOMINION
SECURITIES LTD., RBC HOLDINGS
(USA) INC., RBC DOMINION SECURITIES
CORP., ROYAL BANK HOLDING INC,,
ROYAL BANK DS HOLDING INC,,
ROYAL BANK OF CANADA EUROPE
LTD.
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bert J. Susgman

Federal Bar No. 2822

HINTON, SUSSMAN, BAILEY &
DAVIDSON, LLP

5300 Memorial Drive, Suite 1000
Houston, Texas 77007

Telephone: (713) 864-4477
Facsimile: (713) 864-8738

OF COUNSEL:

Robert Plotkin

Peter J. Haggerty

MCGUIRE WOODS LLP

1050 Connecticut Ave., N.W., Suite 1200
Washington, D.C. 20036

Telephone: (202) 857-1750

Facsimile: (202) 857-1737

ATTORNEYS FOR DEFENDANTS THE
TORONTO-DOMINION BANK,
TORONTO-DOMINION HOLDINGS
(U.S.A)), TD SECURITIES, INC., TD
SECURITIES (USA) INC., TORONTO-
DOMINION (TEXAS), INC.
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Taylér M. Hicks

Texas Bar No. 09585000 /M)% WW

Southern District I.D. No. 3079

Stephen M. Loftin

Texas Bar No. 12489510

Southern District I.D. No. 12676

HICKS THOMAS & LILIENSTERN, LLP
700 Louisiana, Suite 1700

Houston, Texas 77002

Telephone: (713) 547-9100

Facsimile: (713) 547-9150

OF COUNSEL.:

Herbert S. Washer

James D. Miller

Ignatius A. Grande

CLIFFORD CHANCE US LLP
200 Park Avenue

New York, NY 10166-0153
Telephone: (212) 878-8000
Facsimile: (212) 878-8375

Robert F. Serio

Marshall R. King

James L. Hallowell

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10166-0193
Telephone: (212) 351-4000

Facsimile: (212) 351-4035

COUNSEL FOR DEFENDANTS
MERRILL LYNCH & CO., INC,,
MERRILL LYNCH, PIERCE, FENNER &
SMITH INCORPORATED
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Dav1d E. Miller

Laurie DeBrie Thanheiser /U/% WWM

JONES DAY

717 Texas, Suite 3300
Houston, Texas 77002
Tel: 832-239-3939
Fax: 832-239-3600

OF COUNSEL:

John M. Newman, Jr.
JONES DAY

North Point

901 Lakeside Avenue
Cleveland, Ohio 44144
Telephone: (216) 586-7207
Facsimile: (216) 579-0212

ATTORNEYS FOR THE ROYAL BANK
OF SCOTLAND GROUP PLC, THE
ROYAL BANK OF SCOTLAND PLC,
NATIONAL WESTMINSTER BANK PLC,
GREENWICH NATWEST STRUCTURED
FINANCE, INC., GREENWICH
NATWEST LTD., CAMPSIE LTD.
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High R. Whiting ApHL %//*7/(
Texas Bar No. 21373500 Mﬁ }Qﬂ

S.D. Admission No. 30188

JONES DAY

717 Texas Avenue, Suite 3300

Houston, TX 77002-2712

Telephone: (832) 239-3939

Facsimile: (832) 239-3600

OF COUNSEL:

David L. Carden

Robert C. Micheletto
JONES DAY

222 E. 41 Street

New York, NY 10017-6702
Telephone: (212) 326-3939
Facsimile: (212) 755-7306

ATTORNEYS FOR DEFENDANTS
LEHMAN BROTHERS HOLDINGS INC,,
LEHMAN BROTHERS INC., LEHMAN
BROTHERS COMMERCIAL

PAPER INC.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Bank Defendants’ Response to United States’
Motion to Intervene and for a Limited Stay of Selected Depositions has been served by sending a
copy via electronic mail to serve@ESL.3624.com on this 31% day of May 2004.

fiealu S —

J aca‘ffn D Scott
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