IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON D1VISION

X

IN RE ENRON CORPORATION

SECURITIES LITIGATION

This Document Relates To:

MARK NEWBY, et al., Individually and
On Behalf of All Others Similarly Situated,

V.
ENRON CORP,, et al.,

Plaintiffs,

Defendants.

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al., Individually and On
Behalf of All Others Similarly Situated,

V.

KENNETH L. LAY, et al,,

Plaintiffs,

Defendants.

X

UMNFED o T Ty GOUR

SOUTHERN DISTRICT OF x
TE
) FILED YAS

MAY 13 2004 JS

MICHAEL N. MILBY. CLERK OF COURT

¢ Consolidated Civil Action

: Case No.: H-01-CV-3624

BRIEF IN RESPONSE TO PLAINTIFFS’ SUR-REPLY AND IN FURTHER
SUPPORT OF MOTION TO RECONSIDER THE COURT’S APRIL 5, 2004
ORDER RE: J.P. MORGAN DEFENDANTS

Richard Warren Mithoff
Attorney-in-Charge

Texas Bar No. 14228500

S.D. Texas [.D. No. 2102
Janie L. Jordan

Texas Bar No. 11012700

S.D. Texas 1.D. No. 17407
Mithoff & Jacks, L.L.P.

One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, Texas 77002
Telephone:  (713) 654-1122
Telecopier:  (713) 739-8085

Bruce D. Angiolillo

(pro hac vice)

Thomas C. Rice

(pro hac vice)

David J. Woll

(pro hac vice)

Jonathan K. Youngwood

(pro hac vice)

Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, New York 10017
Telephone:  (212) 455-2000
Telecopier:  (212) 455-2502

Charles A. Gall

Texas Bar No. 07281500

S.D. Texas Bar No. 11017
James W. Bowen

Texas Bar No. 02723305

S.D. Texas I.D. No. 16337
Jenkens & Gilchrist, P.C.

A Professional Corporation
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
Telephone:  (214) 855-4500
Telecopier:  (214) 855-4300

O
ﬁ\v\




Defendant JPMorgan Chase Bank respectfully submits this Brief in response to
plaintiffs’ Sur-Reply and in further support of its motion to reconsider the Court’s April 5, 2004
Order denying its motion to dismiss Plaintiffs’ Amended Complaint.

ARGUMENT

Plaintiffs now do not dispute that virtually all of the factual allegations in Newby
mirror the allegations publicly disclosed as of December 22, 2001 in the JPMorgan Chase Bank
Action counterclaim. Thus, by December 22, 2001 — over one year before the Amended
Complaint was deemed filed — the JPMorgan Chase Bank Action counterclaim “provided not
merely the ‘storm warnings,” but nearly all of the facts” underlying Plaintiffs’ claim against
JPMorgan Chase Bank. Jensen v. Snellings, 841 F.2d 600, 607 (5th Cir. 1988).

Plaintiffs argue nevertheless that their complaint contains “distinct” allegations
not encompassed by the JPMorgan Chase Bank Action counterclaim. See Sur-Reply at 1. That
is not disputed. But Plaintiffs again misconstrue the standard required to trigger the statute of
limitations by suggesting that they had to be in possession of all of the facts underlying their
claim against JPMorgan Chase Bank. To the contrary, the statute was triggered no later than
when, via the JPMorgan Chase Bank Action counterclaim, Plaintiffs were put on notice “of the
possibility of fraud, not full exposition of the scam itself.” Franze v. Equitable Assurance, 296
F.3d 1250, 1254 (11th Cir. 2002) (emphasis added); Jensen, 841 F.2d at 610 n.6 (““What on the
one hand is tantamount to actual discovery of fraud should not be confused with what on the
other carries a duty to investigate . . . . [Flacts in the sense of indisputable proof or any proof at
all, are different from facts calculated to excite inquiry which impose a duty of reasonable

diligence and which, if pursued, would disclose the fraud.”).



In any event, most of the so-called “distinct” factual allegations are, in reality, no
different than the public disclosures known as of December 22, 2001. For example, Plaintiffs’
allegation in Newby that “JP Morgan secretly controlled the Mahonia SPE in violation of
GAAP,” was reflected in December 2001 news articles. See, e.g., Andrew Hill, JP Morgan
Faces Extra Dollars 1bn Exposure Over Enron, FIN. TIMES, p. 1, Dec. 20, 2001 (“Mahonia gives
a Jersey address that is the office of . . . a law firm specializing in setting up special purpose
vehicles” even though “[t]he contracts describe Mahonia as ‘the energy arm of The Chase
Manbhattan Bank.””). Furthermore, Plaintiffs’ allegation that the Mahonia prepay transactions
were intended to “falsify Enron’s reported financial results” was readily inferred from the
JPMorgan Chase Bank Action allegation that the prepays were devised “to secure loans to be
made to Enron in the guise of forward supply contracts.” Ex. 8 423." To conclude otherwise
would illogically suggest that Enron and JPMorgan Chase Bank misled insurers into believing
Enron accounted for the prepays as forward supply contracts while Enron publicly accounted for
the transactions as loans.

Indeed, as JPMorgan Chase Bank explained in its earlier papers, the January 3,
2002 Platt’s Oilgram News article reveals that the accounting implications of the Mahonia
prepay transactions were evident from the JPMorgan Chase Bank Action allegations. Plaintiffs’
attempt to distinguish the competence of the article’s author from that of the ordinary investor is
misplaced. See Sur-Reply at 3. It took no industry expertise to reason that an alleged loan by

JPMorgan Chase Bank to Enron in the “guise” of a supply contract would have not been reported

! Exhibit 8 is attached to JPMorgan Chase Bank’s Opening Brief in support of its Motion

to Reconsider the Court’s April 5, 2004 Order.



as a loan on Enron’s publicly filed financial statements for all to see, including the insurers and

ordinary investors.

CONCLUSION

For the foregoing reasons, and the reasons set forth in JPMorgan Chase Bank’s
opening and reply briefs, JPMorgan Chase Bank respectfully requests that this Court reconsider
its April 5, 2004 Order and dismiss JPMorgan Chase Bank from the action.
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