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Defendant Canadian Imperial Bank of Commerce ("CIBC"), by its attorneys, responds as
follows to Lead Plaintiff's Motion (Docket Entry # 2080) to Compel Deemed Admissions by
Defendant CIBC:

INTRODUCTION

There is no basis for Lead Plaintiff's contention that CIBC was evasive or unresponsive
in responding to Lead Plaintiff's First Set of Requests for Admission ("RFA") to CIBC.

Lead Plaintiff's Requests for Admission were derived entirely from an agreement dated
December 22, 2003 between CIBC and the Enron Task Force of the U.S. Department of Justice
(the "CIBC/DOJ Agreement") (attached as Exhibit A to Lead Plaintiff's Motion to Compel). In
its Responses, CIBC admits the authenticity of the CIBC/DOJ Agreement, and it admits that it is
bound by that Agreement. CIBC also admits all factual statements that the RFAs quote from
Appendix A to the CIBC/DOJ Agreement.

CIBC has objected, or clarified its responses, to Lead Plaintiff's RFAs, only where Lead
Plaintiff has deliberately altered the language of the CIBC/DOJ Agreement or where it is
necessary for CIBC to point out that each sentence of Appendix A must be read in its context as
part of a larger agreement. Lead Plaintiff demands that CIBC admit the truth of statements that
have been wrenched from their context in the CIBC/DOJ Agreement. CIBC is entitled to clarify
its Responses, where necessary, by referring to other provisions of the CIBC/DOJ Agreement
that clarify the meaning and context of the statements at issue.

We invite the Court to read CIBC's Responses to Lead Plaintiff's RFAs. CIBC's
Responses are pointed and responsive, and they fairly address the facts that CIBC is being asked

to admit or deny.



ARGUMENT
L CIBC's Responses Are Not Evasive,

Lead Plaintiff's Motion to Compel makes it plain that Lead Plaintiff's agenda is far more
ambitious than simply asking CIBC to admit or deny the statements set forth in the factual
appendix (Appendix A) to the CIBC/DOJ Agreement. Instead, Lead Plaintiff wants to rewrite
and modify the Agreement, and it wants CIBC to admit to legal conclusions that Lead Plaintiff
derives from its own misplaced interpretation of the Agreement. That CIBC declines to endorse
Lead Plaintiff's interpretive spin does not make CIBC's Responses evasive. Indeed, most of
CIBC's Responses contain simple, straightforward admissions acknowledging the factual
statements set forth in Appendix A of the CIBC/DOJ Agreement.

It is quite revealing, then, that Lead Plaintiff's Motion to Compel begins with a lengthy
statement—or rather, overstatement—as to how the CIBC/DOJ Agreement relates to the civil
claims asserted by Lead Plaintiff in this litigation. Lead Plaintiff's Motion mischaracterizes the
CIBC/DOJ Agreement as follows:

"The Factual Statement appended to CIBC's agreement with the
Department of Justice tends to establish plaintiff's claims, for it

describes a pattern of fraudulent acts and participation in a scheme,
in violation of §10(b) and Rule 10b-5."

(Motion to Compel at 2) The CIBC/DOJ Agreement says nothing about "participation in a
scheme," nor does it mention, let alone establish, "violation[s] of §10(b) and Rule 10b-5." It is
precisely this kind of overreaching by Lead Plaintiff that compels CIBC to make it explicit that
CIBC admits only the specific factual statements set forth in Appendix A of the CIBC/DOJ
Agreement, and that CIBC does not endorse Lead Plaintiff's efforts to rewrite those factual

statements or isolate them from their context within the CIBC/DOJ Agreement.



A. CIBC's Responses Are Simple And Direct; CIBC Has Cross-Referenced Its
Responses Only Because Lead Plaintiff Has Segregated Into Separate RFAs
Individual Factual Statements That Must Be Understood Together As Parts

of Common Agreement.
Lead Plaintiff has no legitimate basis upon which to say that any of CIBC's Responses is
"evasive" simply because it cross-references another Response. Consider RFA No. 8, the

example chosen by Lead Plaintiff to lead off its brief. RFA No. 8 asks CIBC to admit the

following:
"In connection with its three percent equity investment in Projects
Leftover, Nimitz, Alchemy, Discovery and Hawaii 125-0,
Canadian Imperial Bank of Commerce sought and obtained oral
promises from Enron's senior management that its three percent
independent equity stake for the FAS 125/140 transactions would
be repaid at or before maturity at par plus an agreed-upon yield."
CIBC's Response is plain and direct:
"CIBC expressly incorporates its Responses to RFA No. 5 and
RFA No. 7 as its Response to RFA No. 8. Further answering RFA

No. 8, CIBC admits the facts set forth in RFA No. 8." (emphasis
added)

Given the second sentence of CIBC's Response, it is difficult to comprehend Lead Plaintiff's
dissatisfaction.

Lead Plaintiff nevertheless objects to Response No. 8’s incorporation of Response Nos. 5
and 7. However, CIBC is compelled to cross-reference its Responses because of the format in
which Lead Plaintiff has chosen to present its Requests. Lead Plaintiff did not present the entire
text of the CIBC/DOJ Agreement and ask CIBC to authenticate or endorse it. Instead, Lead
Plaintiff rearranged the language of the CIBC/DOJ Agreement and carved it up into separate
Requests. Where Lead Plaintiff has propounded a Request based on a sentence that Lead
Plaintiff has removed from its context in the CIBC/DOJ Agreement, CIBC uses cross-

referencing to show the relationship of that sentence to other provisions in the CIBC/DOJ



Agreement. Lead Plaintiff presents no case law suggesting that internal cross-referencing is
improper. The substance of each of CIBC's Responses may be ascertained readily by examining
Lead Plaintiff's RFA's (to which Appendix A is attached) and CIBC's Responses. CIBC's cross-
references are purely internal—one need not look to documents outside the RFAs and Responses
to understand the Responses—and CIBC's Responses do not impermissibly demand that the
reader refer to external documents to understand their meaning. See, e.g. U.S. v. Watchmakers of
Switzerland, 25 F.R.D. 197, 200 (S.D. N.Y. 1959).

RFA No. 8 is drawn from the language of paragraph 6 of Appendix A. Paragraph 6 of
Appendix A to the CIBC/DOJ Agreement states:

"CIBC provided the 'equity’ stake only because Enron's senior
management first orally promised CIBC that the 'equity’ would be
repaid at or before maturity at par plus an agreed-upon yield.
CIBC sought and obtained such promises from Enron's senior
management in connection with its three percent equity investment
in Projects Leftover, Nimitz, Alchemy, Discovery and Hawaii 125-
0."

Lead Plaintiff objects to the fact that CIBC's Response to RFA No. 8 incorporates CIBC's
Response to RFA No. 7. But it does so for a simple reason: RFA No. 7 is also derived directly

from paragraph 6 of Appendix A. RFA No. 7 states:

"Canadian Imperial Bank of Commerce provided three percent
independent equity stake for Projects Leftover, Nimitz, Alchemy,
Discovery and Hawaii 125-0 only because Enron's senior
management first orally promised Canadian Imperial Bank of
Commerce that the equity would be repaid at or before maturity at
par plus an agreed-upon yield."

The same reasoning compelled CIBC to cross-reference its Response to RFA No. 5.
RFA No. 5 also encompasses language derived from paragraph 6 of Appendix A. RFA No. 5
states, in part:

"...Canadian Imperial Bank of Commerce provided the 'equity’
stake only because Enron's senior management first orally
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promised Canadian Imperial Bank of Commerce that the equity
would be repaid at or before maturity at par plus an agreed upon
yield."

Thus, Lead Plaintiff has based three separate Requests for Admission (Nos. 5, 7 and 8) on
the language of a single short paragraph in Appendix A. It is appropriate for CIBC to cross-
reference its Responses to those three RFAs.

There is no validity to Lead Plaintiff's argument that CIBC's cross-referencing will
"confuse the trier of fact." (Motion to Compel at 6) CIBC is obligated under FRCP 36 only to
respond fully and fairly to factual matters set forth in Lead Plaintiff's RFAs. Havenfield Corp. v.
H&R Block, Inc., 67 F.R.D. 93, 96 (W.D. MO. 1973) (Rule 36(a) requires answers that are
“clear, specific and direct."); U.S. Plywood Corp. v. Hudson Lumber Co., 127 F. Supp. 489, 498
(S.D. N.Y. 1954) (answers "shall fairly meet the substance of the requested admission."). It has
done so. CIBC's cross-referencing does not make its Responses unintelligible or confusing.

Once again, the example chosen by Lead Plaintiff to illustrate the "confusing" nature of
CIBC's Responses—RFA No. 7—shows the emptiness of Lead Plaintiff's argument. (See
Motion to Compel at 6-7) RFA No. 7 states:

"Canadian Imperial Bank of Commerce provided 3% independent
equity stake for Projects Leftover, Nimitz, Alchemy, Discovery
and Hawaii 125-0 only because Enron's senior management first
orally promised Canadian Imperial Bank of Commerce that the

equity would be repaid at or before maturity at par plus an agreed
upon yield."

CIBC's Response to RFA No. 7 is straightforward:

"CIBC expressly incorporates its responses to RFA Nos. 5 and 8 as
its response to RFA No. 7. Further answering RFA No. 7, CIBC
admits the facts set forth in RFA No. 7." (emphasis added)



There is nothing confusing about Response No. 7's cross-reference to its Responses Nos.
5 and 8. CIBC's Responses to RFA Nos. 5 and 8—the cross-referenced Responses—are also
perfectly direct, and they too contain straightforward admissions:

Response to RFA No. §:

"CIBC admits the facts set forth in the first sentence of RFA No. 5.
The second sentence of RFA No. 5 states a legal conclusion rather
than facts and requires no admission or denial by CIBC. CIBC
admits the facts set forth in the third sentence of RFA No. 5."
(emphasis added)

Response to RFA No. 8:

"CIBC expressly incorporates its Responses to RFA No. 5 and
RFA No. 7 as its Response to RFA No. 8. Further answering
RFA No. 8, CIBC admits the facts set forth in RFA No. 8."
(emphasis added)

Given the plainspoken language employed by CIBC in its Responses to RFA Nos. 5, 7
and 8, it is pure pretence for Lead Plaintiff to argue that CIBC's Responses are confusing.1 A
trier of fact would have no trouble reading and comprehending CIBC's Responses to RFA Nos.
5, 7 and 8. Each is easily understood, and together the three Responses encompass only 7 lines

of text.

t In an effort to manufacture an argument that there is something confusing about CIBC's Response to RFA
No. 7, Lead Plaintiff creates its own fictional Response to RFA No. 7. That fictionalized Response does not appear
in CIBC's actual Responses (which are quoted above), but instead represents Lead Plaintiff's "dramatization" of how
CIBC's Response No. 7 (which cross-references Responses Nos. 7 and 8) would read if all three Responses were
pasted together in a single composite Response, with no regard for syntax or sense. Lead Plaintiff multiplies and
repeats the language of each Response each time it is cross-referenced in the composite Response, so that the same
language is repeated three or four times. (Motion to Compel at 6-7) Lead Plaintiff's exercise in literary invention
does nothing to justify Lead Plaintiff's quarrel with CIBC's actual answers. Although it does show, however, that
had Lead Plaintiff posed a single request that CIBC authenticate the CIBC/DOJ Agreement, rather than fracturing
the Agreement into disjointed parts, CIBC's cross-references would not have been necessary. The onus is upon the
party requesting admissions to phrase each request "simply and directly so that it can be admitted or denied without
explanation.” Camp v. The Progressive Corp., 2003 WL 21939778, *82 (E.D. La. 2003).

The proper inquiry is this: what do CIBC's Responses to RFA Nos. 5, 7, and 8 actually say, and are they
confusing? The actual words of the three Responses, presented as they are written by CIBC, are not confusing in the
least.



In short, there is nothing improper about CIBC's cross-referencing given that Lead
Plaintiff chose to propound nine separate RFAs based upon discrete (and sometimes rewritten)
phrases or sentences extracted from their context in the CIBC/DOJ Agreement.

B. CIBC's Response To RFA No. 3 Is Clear, Accurate and Responsive.

Lead Plaintiff objects that CIBC's Response to RFA No. 3 is "evasive." In truth, it is the
accuracy of CIBC's Response that Lead Plaintiff does not like.
RFA No. 3 states:
"Beginning in 1998, Canadian Imperial Bank of Commerce
engaged in a series of FAS 125/140 transactions with Enron,
knowing that Enron's purpose in entering those transactions was to

remove assets from its balance sheets and book earnings and/or
cash flow at quarter and year-end." (emphasis added)

This language of RFA No. 3 is derived from paragraph 3 of Appendix A to the CIBC/DOJ
Agreement, which states:

"Beginning in 1998, CIBC engaged in a series of FAS 125/140

transactions with Enron, knowing that Enron's purpose in entering

into those transactions was to remove assets from its balance sheets

and book earnings and/or cash flow at quarter and year-end.”
(emphasis added)

CIBC's Response to RFA No. 3 is straightforward:*> "CIBC admits the facts set forth in RFA
No. 3." (emphasis added)

The only difference between the foregoing two quotations is that RFA No. 3 refers to
"Canadian Imperial Bank of Commerce," while paragraph 3 of Appendix A refers to "CIBC".
The difference is significant. "CIBC" is a defined term in the CIBC/DOJ Agreement. The

CIBC/DOJ Agreement states, "In this Agreement, 'CIBC' refers to CIBC and all of its

2 In the CIBC/DOJ Agreement, CIBC agreed that it "will not contradict the factual statements set forth in
Appendix A." (CIBC/DOJ Agreement at 2)



subsidiaries and corporate affiliates." (CIBC/DOJ Agreement at n. 2) In RFA No. 3, Lead
Plaintiff substitutes the name "Canadian Imperial Bank of Commerce" (a specific corporate
entity) for "CIBC" (a defined term used as a shorthand reference in the CIBC/DOJ Agreement
for purposes of that Agreement only).

In the interest of accuracy, CIBC's Response to RFA No. 3 adds a footnote pointing out
that it was not Canadian Imperial Bank of Commerce (the ultimate parent entity) that invested
the 3% equity component in the FAS 125/140 transactions referred to in the CIBC/DOJ
Agreement. Rather, the 3% equity component was provided by wholly-owned direct or indirect
subsidiaries of Canadian Imperial Bank of Commerce. In the particular context of the
CIBC/DOJ Agreement, it was deemed appropriate to use a defined term ("CIBC") to refer to the
entire family of CIBC affiliates. However, nothing in the CIBC/DOJ Agreement declares that,
for purposes of the various theories of civil liability asserted by Lead Plaintiff, the corporate
distinction between Canadian Imperial Bank of Commerce and its corporate subsidiaries may be
disregarded. Accordingly, CIBC clarified its Response to No. 3 to make it factually accurate.

Moreover, the matters set forth in the footnote to Response No 3 are no surprise to Lead
Plaintiff. Lead Plaintiff has been fully informed as to which CIBC corporate affiliate provided
the 3% equity in each of the challenged FAS 125/140 transactions. CIBC attached
comprehensive appendices to its answers to Lead Plaintiff's First Set of Interrogatories. Those
appendices identified the particular CIBC affiliate that provided the equity component with
respect to each FAS 125/140 transaction.

CIBC has admitted the substance of RFA No. 3, and its footnote 1 is designed to do

nothing more than clarify that subsidiaries of Canadian Imperial Bank of Commerce, not






























