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MOTION OF AZURIX CORP. FOR TEMPORARY PROTECTIVE ORDER
REGARDING S&P DOCUMENTS

Azurix Corp. (“Azurix”), pursuant to Rule 26(c) of the Federal Rules of Civil
Procedure and in light of the Court’s March 28, 2003 Order (MDL 1446 Docket Entry
No. 83), respectfully requests that the Court temporarily designate certain documents as

confidential, and prohibit disclosure of such documents to third parties while Azurix



completes its review of documents tendered in electronic form by Standard & Poor's
("S&P™). In support of this request, Azurix submits the following:
A. Summary

On March 3, 2004, S&P produced to counsel for the Newby Plaintiffs documents
that counsel for the Newby Plaintiffs has represented it intends to produce to the
depository in this case (the “S&P Documents”). Azurix has not had an opportunity to
review the S&P Documents, which may contain Azurix’s confidential information. If the
S&P Documents include such confidential information, disclosure of that confidential
information to third parties is likely to cause harm to Azurix. On February 3, 2004, S&P
requested the consent of Enron Corporation ("Enron") to produce documents in S&P's
possession regarding Enron and its affiliates, which include Azurix. Enron consented to
production of the S&P Documents provided S&P and all parties to the litigation enter
into a confidentiality stipulation pursuant to which the documents would not be disclosed
to persons not directly involved in the litigation unfil August 2004. S&P agreed to
submit the S&P Documents to Enron in advance of production to the depository but
declined to sign the confidentiality stipulation and declined to delay production. S&P
actually produced the S&P Documents to counsel for the Newby Plaintiffs on March 3,
2004. Counsel for the Newby Plaintiffs has represented that it expects to submit the

documents to the depository in this case as soon as Friday, March 5, 2004.

On Friday, February 27, 2004, counsel for Enron received the S&P Documents in
the form of five CD-ROMs ("the CDs"). The CDs are currently in Tagged Image File
Format (TIFF). TIFF documents are non-searchable and must be converted into an

alternative format in order to conduct a computerized search for specific terms or



information. Azurix has already initiated an Optical Character Recognition (OCR)
process that will render the TIFF files searchable. It is estimated that the conversion
process will be completed no later than Wednesday, March 10, 2004. The additional
time required to review reformatted CDs will depend upon how many relevant documents

are identified by the computerized search.

Azurix believes that there may be documents among the S&P Documents that

should remain confidential and not be disclosed to third parties.

B. The Legal Framework

Under Federal Rule of Civil Procedure 26(c)(7), “for good cause shown, the court

. may make any order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense, including . . . (7)
that a trade secret or other confidential research, development, or commercial information
not be revealed or be revealed only in a designated way.” For “good cause” to exist, the
party seeking the protective order must show that “specific prejudice or harm will result

if no protective order is granted.” Phillips v. General Motors Corp., 307 F.3d 1206,

1210-11 (Sth Cir. 2002). “If a court finds that particularized harm will result from
disclosure of information to the public, then it balances the public and private interests to
decide whether a protective order is necessary.” Id. at 1211. As this Court explained in
its January 6, 2004 Order (MDL 1446 Docket Entry No. 188), a prerequisite to obtaining
a protective order is to describe “a properly demarcated category of legitimately
confidential information.” Although Rule 26(c) sets forth specific categories of
information that may be made the subject of a protective order, those categories are not

exclusive. The law “gives district courts broad latitude to grant protective orders to
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prevent disclosure of materials for many types of information, including, but not limited
to, trade secrets or other confidential research, development, or commercial information.”

Id. (emphasis omitted).

C. A Temporary Protective Order is Necessary to Avoid Irreparable Harm to
Azurix while it Determines whether the S&P Documents Include
Confidential Information

Azurix has previously filed a Motion for a Protective Order regarding documents
produced by Arthur Anderson ("Anderson"), in which Azurix Corp. identified as
confidential certain documents relating to (1) an arbitration proceeding between Azurix
and the Republic of Argentina growing out a dispute with Azurix's water business in
Argentina (the "BIT Claim"); and (2) pending litigation in state court in New Castle
County Delaware against American Water Services, Inc. and American Water Works
Company, Inc., No. 20189NC (Del. Ch.). (MDL 1446 Docket Entry 1985).

Azurix believes that the S&P Documents may in fact include confidential
information that is similarly relevant to these pending actions. It is surely consistent with
the underlying rationale of Rule 26 to allow Azurix sufficient opportunity to investigate
facts that may support a finding that disclosure will result in particularized harm.
Otherwise, Azurix will have no adequate remedy if the disclosed documents actually
contain confidential information likely to affect its position in the pending actions. The
potential harm to Azurix unquestionably outweighs the relatively slight inconvenience to
the parties in the instant case caused by a temporary order prohibiting disclosure of the
S&P Documents to third parties.

Azurix seeks nothing more than temporary protection against disclosure of the

S&P Documents until those documents are reviewed to determine whether more
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permanent protection is merited under Rule 26(c)(7). If Azurix discovers confidential
documents that should be subject to a permanent protective order, Azurix will file a
second motion making the particularized showing required for a protective order. In the
meantime, Azurix's rights should not be mooted by a lack of time for Azurix to review
the massive document production proposed to be made to the depository in this case by
Newby Plaintiffs' counsel as soon as Friday, March 5, 2004.
D. Conclusion

For the reasons set forth above, Azurix respectfully requests that the Court enter a
Temporary Protective Order barring disclosure of the S&P Documents to any person not
a party to this litigation until such time as Azurix has had adequate opportunity to
determine whether the S&P Documents include confidential information for which
Azurix is entitled to seek a further Protective Order.

A proposed form of Order is attached.

Respectfully submitted,

Charles W Schwartz
Skadden, Arps, Slate, Meagher & Flom LLP
1600 Smith Street, Suite 4400
Houston, TX 77002
(713) 655-5160 — telephone
(888) 329-2286 — facsimile
OF COUNSEL.:
Skadden, Arps, Slate, Meagher & Flom LLP
1600 Smith Street, Suite 4400
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CERTIFICATE OF CONFERENCE

Movant has conferred with Counsel for the Newby Plaintiffs, who has indicated
that they are opposed to the relief requested herein.

Charles W. Schwartz % E: :
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