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MOTION OF AZURIX CORP. FOR PROTECTIVE ORDER
REGARDING ANDERSEN DOCUMENTS

Azurix Corp. (“Azurix™), pursuant to Rule 26(c) of the Federal Rules of Civil
Procedure and in light of the Court’s March 28, 2003 Order (MDL 1446 Docket Entry
No. 83), respectfully requests that the Court designate certain documents as confidential,
and prohibit disclosure of such documents to third parties. In support of this request,

Azurix submits the following:



A. Summary

Arthur Andersen, LLP (““Andersen”) has produced documents to the depository in
this case that contain Azurix’s confidential information (the “Andersen Documents”).
Disclosure of that confidential information to third parties is likely to cause harm to
Azurix. On October 27, 2003, the Tittle Plaintiffs, the Outside Directors of Enron
Corporation, Enron Corporation, and Andersen entered into a Stipulation Regarding
Enron Documents Produced by Arthur Andersen (the “Stipulation”), which required the
parties to keep the Andersen Documents confidential until February 15, 2004. Azurix
has identified a number of documents among the Andersen Documents that it believes

should remain confidential and not be disclosed to third parties.

B. The Legal Framework

Under Federal Rule of Civil Procedure 26(c)(7), “for good cause shown, the court

. may make any order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense, including . . . (7)
that a trade secret or other confidential research, development, or commercial information
not be revealed or be revealed only in a designated way.” For “good cause” to exist, the
party seeking the protective order must show that “specific prejudice or harm will result

if no protective order is granted.” Phillips v. General Motors Corp., 307 F.3d 1206,

1210-11 (9th Cir. 2002). “If a court finds that particularized harm will result from
disclosure of information to the public, then it balances the public and private interests to
decide whether a protective order is necessary.” Id. at 1211. As this Court explained in
its January 6, 2004 Order (MDL 1446 Docket Entry No. 188), a prerequisite to obtaining

a protective order is to describe “a properly demarcated category of legitimately



confidential information.” Although Rule 26(c) sets forth specific categories of
information that may be made the subject of a protective order, those categories are not
exclusive. The law “gives district courts broad latitude to grant protective orders to
prevent disclosure of materials for many types of information, including, but not limited
to, trade secrets or other confidential research, development, or commercial information.”

Id. (emphasis omitted).

C. A Particularized Description of Documents to be Protected, and the Harm
that will Result if the Documents are Disclosed

Azurix has listed all of the Andersen Documents it seeks to keep confidential on
the spreadsheet entitled “Confidentiality Log — Arthur Andersen Documents — Azurix,”
(the “Azurix Log”) which is attached to the Declaration of Stephen Dowd, Exhibit 1
hereto. The documents listed on the Azurix Log fall into the following two categories:

e Those containing information relating to the BIT Claim, and
e those containing information relating Azurix’s pending litigation against
American Water.

With respect to the first category, the BIT claim is an arbitration proceeding
between Azurix and the Republic of Argentina growing out a dispute with Azurix's water
business in Argentina. The arbitration is pending before the International Centre for
Settlement of Investment Disputes, as ICSID Case No. ARB/01/12. All of the documents
identified on the Azurix Log as containing information that “may affect BIT claim”
disclose confidential information that ..... As the BIT Claim is being resolved in an
arbitration proceeding, discovery between the parties is governed by arbitration rules.

The confidential financial information sought to be protected would not be disclosed



unless specifically ordered by the arbitration panel. Accordingly, it would be unfair to
require Azurix to publicly release confidential financial information that may not be
subject to discovery in the arbitration without a corresponding requirement on Azurix's
adversary. (See Dowd Dec. § 5)

With respect to the second category, Azurix is currently involved in litigation in
state court in New Castle County Delaware against American Water Services, Inc. and
American Water Works Company, Inc., No. 20189NC (Del. Ch.). The documents
identified as containing information that “may affect case with American Water” disclose
confidential information relating to either Azurix’s strategy with respect to the American
Water litigation, Azurix’s evaluation of the merits of that litigation, or both. (See Dowd
Dec. § 6.) The Court certainly understands the value of keeping information relating to
litigation strategy and case evaluation away from one’s opponent until the time is ripe to
do so. There is no question that keeping such information out of the hands of third
parties is imperative. The documents set forth on the Azurix Log should be withheld
from disclosure to third parties.

Azurix has also identified one document containing confidential employee
information, including the employee’s social security number. (See Bates No.
AASDTEX000204307 — 204309.) Pursuant to General Order No. 2002-9, and the
Court’s March 29, 2003 Order (MDL 1446 Docket Entry No. 83), this document should

be maintained as confidential, and it is hereby so designated.



D. Conclusion

For the reasons set forth above, Azurix respectfully requests that the Court order

the documents listed on the Azurix Log be withheld from all persons not party to this

litigation.
A proposed form of Order is attached.
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CERTIFICATE OF CONFERENCE

Pursuant to the Stipulation, Exhibit A, the parties have agreed that the foregoing
Motion for Protective Order Regarding Andersen Documents should be filed in the event
confidentiality, with respect to the Andersen Documents, was not waived.
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