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1. Banc of America Securities LLC (“BAS”), Banc of America Corporation
(“BAC”), Salomon Smith Barney Inc. (“Salomon”), and Citigroup Inc. (“Citigroup”) (together,
the “Moving Defendants”) respectfully submit this motion for an order clarifying the Court’s
December 10, 2003 Memorandum and Order, in support of which they state as follows.

Preliminary Statement

2. Silvercreek Limited Partnership, Silvercreek II Limited, OIP Limited,
Pebble Limited Partnership, and Silvercreck Management, Inc. (the “Silvercreek Plaintiffs”)
have initiated two separate lawsuits, both of which have been consolidated into Newby and are
pending before this Court. The two lawsuits involve different parties as well as different causes
of action.

3. As set forth more fully below, in April 2003, the Silvercreek Plaintiffs, in
the first of their two actions, filed a motion for leave to file an amended complaint. In response,
certain of the parties entered into a stipulation, which this Court “so ordered.” The stipulation
and order provided that defendants would have until 45 days after the Court rules on the motion
for leave to amend, to answer, move to dismiss, or otherwise respond to the proposed amended
complaint. Because the April 2003 stipulation and order did not provide for the automatic
granting of the motion for leave to amend, and because the Court has not yet ruled on that
motion, the time for the defendants to file motions to dismiss has not yet begun to run under the
April 2003 stipulation and order.

4, Additionally, in July 2003, the Court issued a scheduling order providing
that amendment of pleadings and briefing of motions to dismiss amended pleadings in
consolidated, related, and coordinated cases are to take place after the Court decides the pending

motion for class certification in Newby. Because the Court has not yet ruled on the class



certification motion in Newby, the time for briefing motions to dismiss amended pleadings also
has not begun to run under the July 2003 scheduling order.

5. Certain of the statements in the Court’s December 10, 2003 Memorandum
and Order, including the statement that the original complaint has been superseded by stipulation
and that certain claims contained in the proposed amended complaint are “unchallenged,” are
inconsistent with the Court’s prior orders and require clarification. The Moving Defendants do
intend to move to dismiss the “unchallenged” claims when there is an operative complaint.

Silvercreek I
6. The first lawsuit brought by the Silvercreek Plaintiffs was Silvercreek

Management, Inc. et al. v. Salomon Smith Barney, Inc. et al., Case No. H-02-3185 (referred to

hereinafter as “Silvercreek I”), and was initiated by the filing of the original complaint in the
Southern District of New York in January 2002. In the original complaint in Silvercreek I, the
Silvercreek Plaintiffs named four defendants: Salomon; Goldman Sachs & Company; BAS; and
Arthur Andersen LLP. The original complaint in Silvercreek I purported to assert causes of
action for fraud, negligent misrepresentation, and violation of Section 11 of the Securities Act of
1933.

7. The parties (other than Arthur Andersen LLP) fully briefed motions to
dismiss the original complaint in Silvercreek [ in March and April of 2002, prior to the transfer
of Silvercreek I case to this Court and its consolidation with Newby. The Court decided this
motion to dismiss in its Memorandum and Order of Partial Dismissal dated December 10, 2003
(the “December 10, 2003 Memorandum and Order”). For the Court’s convenience, a copy of the

December 10, 2003 Memorandum and Order is attached as Exhibit A to this motion.



8. Subsequent to the filing of the motions to dismiss the original complaint,
but prior to the Court’s December 10, 2003 Memorandum and Order, the Silvercreek Plaintiffs
filed a Motion for Leave to File First Amended Complaint in Silvercreek I. In the proposed First
Amended Complaint, the Silvercreek Plaintiffs propose to assert two additional claims: a claim
under Section 10(b) of the Securities Exchange Act of 1934 against Salomon and Goldman
Sachs & Company and a claim under the Texas Securities Act against all four defendants.

9. In a stipulation “so ordered” by the Court on April 17, 2003 (the “April
17, 2003 Stipulation and Order”), Defendants Salomon and BAS gave their consent to the
Silvercreek Plaintifts’ motion for leave to amend on certain conditions set forth in the
stipulation. For the Court’s convenience, a copy of the April 17, 2003 Stipulation and Order is
attached as Exhibit B to this motion.

10.  The April 17, 2003 Stipulation and Order provided, among other things,
that the defendants in Silvercreek [ would have 45 days from the later of (a) the lifting of the stay

in Newby, et al. v. Enron Corp., et al. or (b) the date the Court issues a decision on the motion

for leave to amend in Silvercreek [ to answer, move to dismiss, or otherwise respond to the
operative complaint in Silvercreek I.

11.  The Court has not issued a decision on the motion for leave to amend in
Silvercreek I. Consequently, under the April 17, 2003 Stipulation and Order, the 45 day time
period for the defendants in Silvercreek I to answer, move to dismiss, or otherwise respond to the
proposed First Amended Complaint in Silvercreek I has not yet begun to run. Nor has the time
for defendants to respond to amended pleadings begun to run under the July 11, 2003 Scheduling
Order, discussed below. Accordingly, defendants have not yet had the opportunity to file, and

have not filed, motions to dismiss the proposed First Amended Complaint in Silvercreek I.



Silvercreek 11
12. The second lawsuit brought by the Silvercreek Plaintiffs was Silvercreek

Management, Inc. et al. v. Citigroup, Inc., Case No. H-03-0815 (referred to hereinafter as

“Silvercreek I1™), initiated with the filing of the original complaint in November 2002. In the
original complaint in Silvercreek I, the Silvercreek Plaintiffs purported to assert claims against
approximately 50 defendants, including BAC and Citigroup, none of which is a defendant in
Silvercreek 1.

13.  The Silvercreek Plaintiffs subsequently filed a First Amended Complaint
in Silvercreek I dated February 25, 2003.

14.  The April 17, 2003 Stipulation and Order discussed above also anticipated

the consolidation of Silvercreek I and Silvercreek II and provided for a uniform motion schedule

to apply to Silvercreek I and Silvercreek II. It provided that the defendants in Silvercreek 1T (like
the defendants in Silvercreek I) would have 45 days from the later of (a) the lifting of the stay in

Newby, et al. v. Enron Corp., et al. or (b) the date the Court issues a decision on the motion for

leave to amend in Silvercreek [ to answer, move to dismiss, or otherwise respond to the operative
complaint in Silvercreek II.

15.  Because the Court has not issued a decision on the motion for leave to
amend in Silvercreek [, under the April 17, 2003 Stipulation and Order, the 45 day time period
for the defendants in Silvercreek II to answer, move to dismiss, or otherwise respond to the
proposed First Amended Complaint in Silvercreek II has not yet begun to run. Nor has the time
for defendants to respond to amended pleadings begun to run under the July 11,2003 Scheduling
Order, discussed below. Accordingly, defendants have not yet had the opportunity to file, and

have not filed, motions to dismiss the proposed First Amended Complaint in Silvercreek II.



The July 11, 2003 Scheduling Order in Newby

16.  The Court issued a Scheduling Order in Newby dated July 11, 2003 (the
“July 11, 2003 Scheduling Order”), in which the Court set forth a schedule for, among other
things, responses to amended pleadings in consolidated, related, and coordinated cases.

17.  Under the July 11, 2003 Scheduling Order, within two weeks of the entry
of an order deciding the class certification motion in Newby, plaintiffs in each remaining
consolidated, related, and coordinated case are to (1) elect to proceed under the consolidated
amended complaint in Newby or (2) file a statement that they will proceed under their own
complaints, or request leave to amend. In cases in which plaintiffs elect to proceed under their
own complaints or seek leave to amend, the July 11, 2003 Scheduling Order provides that
defendants are to file any amended responsive pleadings within 30 days of the filing of such an
amended complaint; and plaintiffs are to file replies to any such motions to dismiss within 30
days thereafter.

The December 10, 2003 Memorandum and Order

18. As noted above, the Court decided the issues raised in the motion to
dismiss that was directed at the original complaint in Silvercreek I in its December 10, 2003
Memorandum and Order.

19.  Inlight this Court’s December 10, 2003 Memorandum and Order, the
Moving Defendants believe it is appropriate at this time to bring to the Court’s attention the fact
that the Court has not yet ruled on the pending motion for leave to amend the complaint in
Silvercreek I and that consequently, under the April 17, 2003 Stipulation and Order, the
defendants’ time for answering, moving to dismiss, or otherwise responding to the amended

complaints in Silvercreek I and Silvercreek II has not yet begun to run. Additionally, under the




July 11, 2003 Scheduling Order, the time for moving to dismiss amended pleadings has not yet
begun to run because the Court has not yet decided the motion for class certification in Newby.

20.  In addition, the Moving Defendants wish to bring to the Court’s attention,
and request clarification, regarding certain statements in the December 10, 2003 Memorandum
and Order.

21.  Inparticular, the Moving Defendants respectfully submit that this Court’s
statement on page 3 that the “original complaint” in Silvercreek I “has been superseded by
stipulation (#65) by Plaintiffs’ first amended complaint (#61)” is not accurate. The April 17,
2003 Stipulation and Order did not provide for the automatic granting of the Silvercreek
Plaintiffs’ motion for leave to amend, but rather provided a schedule for the defendants to
answer, move to dismiss, or otherwise respond to the “operative complaint” after the Court
decided the motion for leave to amend. The April 17, 2003 Stipulation and Order specifically
provided for the possibility that the Court might deny, rather than grant, the motion for leave to
amend, by providing that “if the Court denies the Motion [for leave to amend], Defendants may
elect to rely on their motions to dismiss currently pending in this matter.” April 17, 2003
Stipulation and Order at 2.

22. Moreover, the December 10, 2003 Memorandum and Order refers to the
two new claims that the Silvercreek Plaintiffs proposed to add to Silvercreek I in their proposed
First Amended Complaint (under Section 10(b) of the Securities Exchange Act of 1934 and
under the Texas Securities Act), as “unchallenged” and as “pending.” December 10, 2003
Memorandum and Order at p. 39. We respectfully submit that this statement was also made in
error. Because the Court has not yet ruled on the pending motion for leave to amend the

complaint in Silvercreek I and because the April 17, 2003 Stipulation and Order affords



defendants 45 days after the decision on such motion to answer, move to dismiss, or otherwise
respond to the proposed First Amended Complaint, that complaint and the proposed new causes
of action in it are still subject to challenge on a motion to dismiss. The amended pleadings are
also still subject to challenge on a motion to dismiss under the July 11, 2003 Scheduling Order.

23. Defendants intend to move to dismiss, in whole or in part, the claims that
the Silvercreek Plaintiffs seck to assert against them in the proposed amended complaints in

Silvercreek I and Silvercreek [I, in accordance with the schedule set forth in the July 11, 2003

Scheduling Order, once this Court decides the motion for class certification in Newby, provided

that the Silvercreek Plaintiffs do not elect to proceed under the consolidated complaint in

Newby. !

24.  Based on all of the foregoing, the Moving Defendants respectfully request
that the Court, consistent with the above, clarify its December 10, 2003 Memorandum and Order
to state that amendment of pleadings and briefing of motions to dismiss amended pleadings in

Silvercreek I and Silvercreek II are to be governed by the July 11, 2003 Scheduling Order.

25.  The Moving Defendants also note that in its December 10, 2003
Memorandum and Order, the Court cited the declaration of Louise Morwick, which the Court
struck in a March 26, 2003 Order. The Moving Defendants respectfully request that the Court
reconsider the portions of the December 10, 2003 Memorandum and Order in which the Court
relied upon that declaration.

26.  The Silvercreek Plaintiffs apparently oppose the present motion.

' Alternatively, if the Court prefers that the parties proceed under the schedule set forth in the April 17,
2003 Stipulation and Order, in Silvercreek I, Silvercreek II, or both, the Moving Defendants would be
prepared to proceed on that schedule as well.




Dated: December 24, 2003

Respectfully submitted,

CADWALADER, WICKERSHAM & TAFT LLP

By: é{ 6%{ d, /C(a,uél
Gregorg A. Méfkel gro hac vice)* AVWIJ»\

(Attorney-in-Charge)

Ronit Setton (pro hac vice)
Nancy Ruskin (pro hac vice)
Gregory Ballard (pro hac vice)
100 Maiden Lane

New York, NY 10038
Telephone: (212) 504-6000
Facsimile: (212) 504-6666

Attorneys for Defendants Bank of America
Corporation and Banc of America Securities LLC

WILSHIRE SCOTT & DYER P.C.

By: D é Lottt
Jacalyg. Scott i W'&s«fm

Attorney-in-Charge

TBN: 17899900

S.D. Tx. ID # 3007

3000 One Houston Center, 1221 McKinney
Houston, Texas 77010

Telephone: (713) 651-1221

Facsimile: (713) 651-0020



Of Counsel:

Brad S. Karp

Mark F. Pomerantz

Richard A. Rosen

Michael E. Gertzman

Claudia L. Hammerman

Robyn L. Tamofsky

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

1285 Avenue of the Americas

New York, New York 10019-6064

Telephone: (212) 373-3000

Facsimile: (212) 757-3990

Attorneys for Defendants Citigroup Inc. and
Salomon Smith Barney Inc.

CERTIFICATE OF CONFERENCE

Beginning on December 18, 2003 through December 23, 2003, Gregory A. Markel and 1

have had several oral and written communications with Steven N. Williams, counsel for

plaintiffs Silvercreek Management Inc., Silvercreek Limited Partnerhip, Silvercreek II Limited

OIP Limited, and Pebble Limited Partnership, regarding this motion. Despite our good faith

efforts, we have been unable to obtain a clear statement from Mr. Williams that plaintiffs do not

oppose the motion, and accordingly we must conclude that the motion is opposed.
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CERTIFICATE OF SERVICE

I herby certify that a true and correct copy of the foregoing instrument was served upon
all known counsel or record by website, http://www.es13624.com, pursuant to the Court’s order

dated August 7, 2002 (Docket No. 984), on this 24th day of December, 2003.

Gregory A.Mark 4 ? )ﬂ-"""“’

10
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