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IN THE UNITED STATES DISTRICT COURT ;, “ther Distictof Tiss
FOR THE SOUTHERN DISTRICT OF TEXAS _J Juy ¢ 7
HOUSTON DIVISION 1 2003

Michgg N

In re ENRON CORPORATION SECURITIES Milby, Glery

LITIGATION
This Document Relates To:

MARK NEWBY, et al.,
Plaintiffs,

CIVIL ACTION NO. H-01-3624
(Consolidated)

VS.

ENRON CORP., et al.,

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al.,

Plaintiffs,
VS.

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)
)
)
)
)
)
)
KENNETH L. LAY, et al., )
)

)

Defendants.

JOSEPH M. HIRKO’S MOTION TO
STRIKE FROM THE RECORD “EXHIBIT A” TO PLAINTIFFS’ MEMORANDUM OF
LAW IN OPPOSITION TO HIRKO’S MOTION TO DISMISS

Joseph M. Hirko hereby moves for an Order striking from the record “Exhibit A” to
Plaintiffs’ Memorandum of Law in Opposition to Joseph M. Hirko’s Motion to Dismiss the
First Amended Complaint (“Opposition”) and all references to Exhibit A contained in the
Opposition. Plaintiffs attached as Exhibit A to their Opposition a complaint recently filed by

the Securities and Exchange Commission. That complaint, however, was neither attached to

X
¢
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nor incorporated in the First Amended Consolidated Complaint. Consequently, it may not be
considered by the Court in deciding Mr. Hirko’s Motion to Dismiss. See Lovelace v. Software
Spectrum, Inc., 78 F.3d 1015, 1017 (5th Cir. 1996) (“Normally, in deciding a motion to
dismiss for failure to state a claim, courts must limit their inquiry to the facts stated in the
complaint and in the documents either attached to or incorporated in the complaint.”).

The grounds supporting this motion are explained more fully in the Memorandum in
Support of Joseph M. Hirko’s Motion to Strike and Reply Memorandum in Support of Joseph
M. Hirko’s Motion to Dismiss the First Amended Consolidated Complaint, filed

contemporaneously herewith and incorporated herein by reference.
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Dated: July 1, 2003
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Respectfully submitted,

&

Barnes H. Ellis (Bar No. 30599)
David H. Angeli (Bar No. 30926)
STOEL RIVES LLP

900 SW 5th Avenue, Suite 2600
Portland, Oregon 97204

(503) 224-3380 (phone)

(503) 220-2480 (fax)

Jacks C. Nickens (Bar No. 1501 3800)
Paul D. Flack (Bar No. 00786930)
NICKENS, KEETON, LAWLESS,
FARRELL & FLACK, L.L.P.

600 Travis, Ste. 7500

Houston, TX 77002

(713) 571-9191 (phone)

(713) 571-9652 (fax)

Attorneys for Defendant Joseph M. Hirko



CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document was served on all
counsel of record on the Service List on July 1, 2003 via posting to www.esl3624.com in
compliance with the Court’s Order Regarding Service of Papers and Notice of Hearing Via

Independent Website.

David H. Angeli
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