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UNITED STATES DISTRICT COURT
SOUTHERN BDISTRICT OF TEXAS

HOUSTON DIVISION
)
MARK NEWBY, individually and on )
behalf of all others similarly situated, ) CIVIL ACTION NO. H-01-3624
) (Securities Suits)
Plaintiff; )
VS. )
) CLASS ACTION
ENRON CORPORATION, et al., )
Defendants. )
- )

MEMORANDUM OF THE STATE RETIREMENT SYSTEMS GROUP
IN OPPOSITION TO COMPETING MOTIONS
FOR APPOINTMENT AS LEAD PLAINTIFF

PRELIMINARY STATEMENT

Before this Court are twelve competing motions for the appointment of Lead Plamtiif and Lead

Counsel in this litigation.! The State Retirement Systems Group (the “State Group”), comprised of the

retirement systems of Georgia, Ohio, Washingfon, and Alabama,” hereby responds to the motions for

appointment of lead plaintiff and lead counsel filed by the following:

(1) Amalgamated Bank, the Regents of the University of California, Deutsche Asset

' TInitially, there were thirteen competing motions. However, the New York City Pension Funds
and the Florida State Board of Administration (collectively, the “Florida Group™) have now filed an

Amended Motion for Appointment of Co-Lead Plaintiffs and Co-Lead Counsel.

? Only Georgia, Ohio, and Washington seek appointment as lead plaintiff (i.e., only these three
states will exercise voting power in the decision-making process). Alabama seeks appointment as an

advisory plaintiff only. Although Alabama is committed to the prosecution of the case, it will provide its
expertise only when called upon.

* The State Group is responding separately to the Florida Group’s motion.




Management, HBK Investments and the Central States Pension Fund

(collectively referred to as the “Milberg Weiss Group™);
(2) Archdiocese of Milwaukee Supporting Fund, Inc.;
(3) Victor Ronald Frangione, Anthony P. Davidson and Seymour Nebel;

(4) IMG Capital Partners, JIMG Triton Offshore, TQA Master Fund, Litd. and TQA Master

Plus Fund;
(5) Mark E. McKinney;
(6) Local 710 Pension;

(7) Private Asset Management;

(8) Henry H. Steiner, Daniel Kaminer, Christine Benoit and Michael & Jenntfer Cerone;

(9) Pulsifer & Associates; and

(10) Staro Asset Management LLC.

The Court should grant the State Group’s application for appointment as Lead Plaintiff and

deny the other applications for the following reasons:

1. The State Group consists of sophisticated instifutions with experienced legal staff that

are precisely the type of investors the Private Securities Litigation Reform Act of 1995 (the “PSLRA”)

encourages to step forward to serve as lead plaintiff. Numerous other lead plaintiff applicants do not

even qualify for consideration because although they seek to represent Enron securities purchasers, the

applicants are not the owners of the shares they rely on in their moving papers.

2. The State Group has sufiered losses in excess of $330 million resuiting from its

purchases of 5.1 million shares of common stock and $134 million in bonds (including Alabama) of

2
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Enron Corporation (“Enron” or the “Company”).* Regardless of whether Alabama’s losses are

included, the State Group’s figure exceeds the valid losses of all other qualified lead plaintiff applicants.

See Schedule of Reported Losses of Applicants for Appointment as Lead Plaintiff, attached as Exhibit

A to the Compendium of Exhibits submitted in support of this memorandum (the “Compendium”).
Accordingly, the State Group has the “largest financial interest” in the relief sought by the class of any
qualified applicant for appointment as lead plaintiff. See 15 U.S.C. § 78u-4 (2) (3) (B) (iiy) (I) (bb).
3. To the extent that certain applicants for appointment as lead plantiff seek to represent
classes of those who purchased securities other than those represented by the State Group (L¢.,
preferred shares, notes), there is no need for a separate lead plaintiff for any such proposed classes
because their interests are shared by, and consistent with, those of the State Group. The State Group

therefore can adequately pursue these claims. In addition, it is premature to be addressing class

certification issues on a motion for lead plamntiff.

4. The State Group is an appropriate “group” to be appointed as Lead Plaintiff because ifs
members have had a meaningful relationship preceding and independent of this liigation, and the State

Group was formed by the clients, not the lawyers, prior to the State Group’s filing of a lead plaintiff

motion.

As set forth in its mitial papers filed on December 21, 2001, the State Group timely filed its

motion to be appointed lead plaintiff, has a tremendous financial stake in this litigation, and otherwise

* Excluding Alabama, the State Group losses are $283 million.
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satisfies the requirements of Rule 23 of the Federal Rules of Civil Procedure.® Accordingly, the State

Group should be appointed Lead Plaintiff in these proceedings.

PROCEDURAL BACKGROUND AND SUMI

\RY OF THE ACTTIONS

By Order filed December 13, 2001, this Court consolidated, inter alia, the more than 20 related

actions brought on behalf of persons and entities who purchased or otherwise acqured Enron’s

publicly-traded securities between October 19, 1998 and November 7, 2001, inclusive (the “Class

Period™),® excluding defendants and certain of their affiliates (the “Class™). Plaintiffs in these actions

allege that, during the Class Period, defendants’ engaged in a scheme and course of conduct in violation
of Sections 10(b), 20(a), and 20A of the Exchange Act and Sections 11, 12(a)(2), and 15 of the
Securities Act, pursuant to which they artificially inflated the price of Enron securities through a series of
materially false and misleading statements and omissions concerning the Company’s financial condition.

In addition, many of the complaints allege that the Individual Defendants sold more than 7 mllion of

their personally-held Enron shares during the Class Period at artificially inflated prices, reaping hundreds

of millions of dollars, and possibly more, in 1llicit proceeds.

> See Memorandum of Law in Support of Motion of the State Retirement Systems Group for the

Appointment of Lead Plaintiff and for Approval of its Selection of Counsel (“State Group’s Initial
Memorandum’) at 7-12.

® This is the class period the State Group nsed for purposes of this motion, and it is the class
period proposed in the majority of the actions filed in this case (although other actions have stated

different class periods). Such differences will be resolved when the Lead Plaintiff files a consolidated
complaint.

’ Defendants include Enron, Arthur Andersen, LLP (“Andersen”), the Company’s outside
auditors, and certain of Enron’s former and current officers and directors (the “Individual Defendants™).

The actions agamnst Enron have been stayed, however, by virtue of the Company’s bankruptcy filing on
December 2, 2001.
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On December 21, 2002, motions for the appointment of lead plaintiff and lead counsel were
filed with this Court. This memorandum of law first responds to the lead plaintiff motion filed by the
Milberg Weiss Group — a coalition of the following unrelated private and public entities scattered

throughout the United States and Germany: (1) the Amalgamated Bank (which 1itself i1s acting as a

trustee for the Longview Collective Investment Fund, Longview Core Bond Index Fund and *“certain

other [undisclosed] trust accounts™); (2) the Regents of the University of California (which actually
consists of four separate funds); (3) Deutsche Asset Management in Frankfurt, Germany (which, rather
than claiming to bring the action on its own behalf, claims to be doing so “on behalf of [its] clients”); (4)
HBK Investments (a hedge fund that only bought Enron bonds and bought those bonds starting on
November 2, 2001 — a mere five days before the end of the Class Period and almost three weeks after
Enron disclosed on October 16, 2001 that it was going to report losses in excess of $1 billion); and (5)

the Central States Pension Fund. The State Group then responds to the nine other motions by

proposed plaintiffs having significantly smaller losses than the State Group and seeking the appointment

of unnecessary sub-classes.

STATEMENT OF FACTS

The facts regarding Enron’s demise are now well known. On October 16, 2001, Enron

revealed a previously undisclosed loss in excess of §1 billion related to various partnerships in which the
Company and Enron executives were co-investors. On November 8, 2001, Enron announced it was
restating its financial results for 1997, 1998, 1999, 2000 and the first two quarters of 2001 and further

stated that 1ts fmancial reports for 1997-2000 should not be relied upon. Following these disclosures,

the value of Enron’s stock and bonds plummeted, with the stock falling as low as $8.20 on November
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8, 2001 before closing at $8.41, approximately 91% below the Class Period high of $90.75. Enron’s

credit rating was thereafter downgraded to below-investment grade, or “junk.” The Company’s bonds
collapsed, and the price of its stock eventually dropped as low as $0.25 per share. Ultimately, on
December 2, 2001, Enron filed for bankruptcy protection under Chapter 11 of the U. S. Bankruptcy
Code.

Investigations into Enron’s sudden demise were launched by the United States Department of
Justice, the Securities & Exchange Commission (the “SEC™), the Department of Labor, several
Congressional committees and various states. Andersen has become the focus of various
investigations. Andersen has admitted that certain of its employees purposefully destroyed documents
relating to Enron before and after the SEC had served Andersen with a document subpoena. Andersen
has since fired the lead audit partner from the Enron account. Enron has now fired Andersen.

Following the initial disclosure of Enron’s difficuities, the Attomeys General from the states of
Georgia, Ohio and Washington undertook an immediate investigation.® After determining that their
respective state pension systems had incurred serious losses, the atiorneys general and their staffs

decided to join forces in the Enron class action litigation. The State Group is also working closely with

state and congressional investigators.

The relationship of Georgia, Ohio, and Washington spans many years. As members of the

® The large majority of state pension funds (such as Florida, for instance) are advised by in-house
counsel. Georgia, Ohio, and Washington, however, are advised by their respective state’s Attorney
General. See Declaration of Thurbert E. Baker In Support Of The Motion Of The State Retirement
Systems Group For The Appointment Of Lead Plaintiff And For Approval Of Its Selection Of Counsel
(“Baker Declaration”), at 9 4, (Compendium at Exhibit B). This is more the exception than the rule. The

Attorneys General of Georgia, Ohio, and Washington organized the State Group after initially discussing
the matter on a conference call regarding Enron held by NAAG. See Baker Decl., § 5.

6
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National Association of Attorneys General (“NAAG™), the attomeys general for these three states

regularly meet and discuss 1ssues of common concern. They have previously worked together on

behalf of hundreds of thousands of constituents in dozens of lawsuits, including the tobacco

manufacturers litigation and lawsuits against Toys “R” Us, vitamins manufacturers, Medaphis, Nine
West, and Bridgestone/Firestone. See Baker Decl., at §f 7-8 (Compendium Ex. B).

As the members of the State Group were determining the extent of their significant losses, they
inferviewed and retained outside counsel to represent the funds and work closely with, and at the

direction of, the states’ funds and their respective state’s attorney general. The retention of counsel

was the result of an mtensive process that involved Requests for Proposal - (“RFP”) that went to
dozens of firms and interviews with many of those firms. The State Group then negotiated a fee

arrangement, which it believes will be highly advantageous to the Class. In addition, the State Group

plans to actively monitor and supervise counsel throughout this case. Numerous telephone conference
calls and m-person meetings between representatives of the State Group and their outside counsel have

been held.

For the reasons set forth below and 1n its original motion for the appointment of lead plaintiff,

the State Group — the qualified applicant with the largest financial loss in this case and, thus,

presumptively the most adequate plaintiff — should be appointed lead plaintiff and its counsel appomted

lead counsel.
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ARGUMENT

L THE STATE GROUP HAS THE LARGEST LOSS OF AN}
QUALIFIED MOVANT FOR APPOINTMENT AS LEAD PLATNTIFK

A. The PSLRA Mandates The Appointment Of
The Most Adequate Group Of Plaintiffs

The PSLRA provides that this Court:

[Sthall appoint as lead plaintiff the member or members

of the purported plaintiff class that the Court determmnes

to be most capable of adequately representing the interests
of class members (hereinafier this paragraph referred to

as the “most adequate plaintiff”).

15 U.S.C. § 78u-4(a)(3)(B)(1). In addition, the statute requires the Court to adopt a rebuttable
presumption:

[ T]hat the most adequate plaintiff in any private action arising
under this chapter is the person or group of persons that —

* $ R

(bb) in the determmnation of the Court, has the largest
financial interest in the relief sought by the class. . . .

15 U.S.C. § 78u-4(a)(3)(B)(ii) ().
As set forth in the State Group’s Initial Memorandum® the State Group suffered losses in

excess of $330 million'® as a result of the fraud in this litigation and has the “largest financial interest” of

any qualified applicant seeking to be appointed as Lead Plaintiff. See Exhibit A to the Compendium.

— I

> See State Group’s Initial Memorandum at 2; see also Affidavit of Tom A. Cunningham,
Extubits A-D attached thereto.

'Y Absent Alabama, the State Group’s losses total $283 million.
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The PSLRA specifically provides that there is a “[rJebuttable presumption . . . that the most adequate
plaintiff . . . is the person or group of persons that . . . has the largest financial interest.” 15 U.S.C. §

78u-4(2) (3) (b) ({i)(T) (bb).!! The State Group has the “largest financial interest” of any qualified

applicant in the relief sought and is thus presumed to be the most adequate plamtift.

The legislative history of the PSLRA demonstrates that it was mtended to encourage

institutional investors, like the members of the State Group, to serve as Lead Plamntiffs. As Congress

noted in the Statement of Managers:

The Conference Committee seeks to increase the likelihood that
institutional investors will serve as lead plaintiffs by requiring
courts to presume that the member of the purported class with the

largest financial stake in the relief sought is the “most adequate
plajn : ..‘!'.I

The Conference Committee believes that . . . in many cases the
beneficiaries of pension funds — small investors — ultimately have
the greatest stake in the outcome of the lawsuit. Comulatively,
these small investors represent a single large investor interest.
Institutional mvestors and other class members with large amounts
at stake will represent the interests of the plaintiff class more
effectively than class members with small amounts at stake.

House Conference Report No. 104-369, 104th Cong. 1st Sess. at 34 (1993).

Similarly, the Senate Report on the PSLRA states in pertinent part:

The Committee believes that increasing the role of

institutional investors in class actions will ultimately benefit the
class and assist the courts.

Institutions with large stakes in class actions have much the
same mterests as the plamtiff class generally . . . .

Senate Report No. 104-89 104th Cong. Ist Sess. at 11 (1995). See also Gluck v. Celistar Corp.,

nl —

| —

‘! The term “group of persons™ is not defined in the PSLRA.
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976 F. Supp. 542, 548 (N.D. Tex. 1997)(“through the PSLRA, Congress has unequivocally expressed

its preference for securities fraud litigation to be directed by large institutional investors™); Greebel v.

FTP Software Inc., 939 F. Supp. 57, 63 (D. Mass. 1996) (provisions of the PSLRA “suggest a

presumption that institutional investors be appointed lead plaintiff”).

Decisions interpreting the PSLRA have consistently noted that it was drafted by Congress to

curtail lawyer-driven litigation and place securities fraud litigation in the hands of those plaintiffs, such as
institutional investors, who have the greatest interest in seeking successful resolution of the litigation.

See, €.2.,] n re Waste Management, Inc. Sec. Litig., 128 F. Supp.2d 401, 411 (S5.D. Tex.

2000)(noting that the PSLRA was enacted i response to “significant evidence of abusive practices and
manipulation by class action lawyers of their clients in private securities lawsuits.”); In re Telxon Corp.
Sec. Litig., 67 F. Supp.2d 803, 8§15 (N.D. Ohio 1999)(“The effect of this provision is to place the
leadership of the class in the hands of a plainfiff who has suffered a large enough pro rata loss that he
will benefit from monitoring his attorneys’ conduct.”); Gluck, 976 F. Supp. at 548 (noting that in
enacting the PSLRA, Congress singled out certain firms for participating in lawyer-driven securities
class actions and for making decisions based on their own financial interests instead of those of their

purported clients); Ravens v. Iftikar, 174 F.R.D. 651, 654 (N.D. Cal. 1997) (“the overriding goal of

the Reform Act is to displace figurehead plaintiffs with real investors in securities class actions™).

As this Court recently noted in In re NCI Buildings Systems Sec. Litig., the PSLRA’s statutory
presumption i favor of the investor with the largest financial interest is based on the expectation that the
mvestor will manage the litigation and supervise the class action lawyers. Master File No. H-01-1280,

slip op. at 10 (S.D. Tex. Dec. 27, 2001){(Compendium at Exhibit C).

10




B. Institutional Lead Plaintiffs With A Pre-Existing Relationship,
Such As The State Group. Ensure A Strong. Cohesive Prosecution

As this Court has previously recognmzed, a pre-existing relationship among the members of a

putative lead plaintiff group is an important factor in determining whether that group will adequately

control the litigation. See In re Waste Management, Inc. Sec. Litig., 128 F. Supp.2d at 412 (noting

that courts have permitted a group lead plaintiff where it involves “a small number of members that
share such an idenfity of characteristics, distinct from those of aimost all other class members”). Absent
such a relationship, this Court has been concerned that lawyer-created groups with no relationship

other than their lawyer will be unable to serve the lead plamtiff role envisioned by the PSLRA. Id.;

NCI Bldgs. Sys., slip op. at 14.

The State Group, one of the three largest “groups” moving for appointment of Iead Plamftifl, 1s

precisely the type of investor-formed group contemplated by this Court. Only the State Group has had

a relationship preceding and independent of the instant litigation. See Baker Declaration, 9 4

(Compendium at Ex. B). Members of the State Group are members of NAAG, they have participated
together mn prior hitigation and have regular meetings among themselves and with outside counsel. Id. 9
5-6. The members of the State Group have established a protocol for managing this litigation, including
a decision-making structure, and have demonstrated their ability and intent to supervise decisions by

their chosen outside counsel throughout the litigation. Id., §9. In addition, in contrast to the Milberg

Weiss Group, outside counsel did not form the State Group.

Thus, the State Group, consisting of fewer than five members, has had a meaningful relationship

preceding this litigation and has established itself as a single, cohesive group fully capable of monitoring

11




and managing this litigation. Accordingly, the State Group is an appropriate “group’” to be appointed as

I_ead Plaintiff, !>

Il THE MILBERG WEISS GROUP’S MOTION
FOR LEAD PLAINTIFF SHOULD BE DENIED

A, The Milberg Weiss Group’s Claimed l.osses Are Incorrect

The Milberg Weiss Group’s motion for lead plaintiff should be denied on its face. As
previously noted, in applying the PSLRA, courts have noted that the “largest financial interest” standard
should be viewed broadly in terms of (1) the number of shares purchased, (2) the number of net shares

purchased, (3) the total net fumds expended by the plaintiff during the class period, and (4) the

approximate losses suffered by the plaintiff. In re Waste Management, 128 F. Supp. 2d at 409. No

matter how the standard is viewed, the Milberg Weiss Group has a smaller loss than the State Group.

Coupling its greater loss with the State Group’s superior qualtfications, there is no reason to appomt the

Milberg Weiss Group.

In its moving papers, the Milberg Weiss Group claims it suffered a total loss of $251 million. ?

'2 The SEC agrees that a small group of related plaintiffs may be appointed lead plaintiff. See
Memorandum of the Securities and Exchange Commission, Amicus Curiae, dated May 18, 1998, filed in
Switzenbaum v. Orbital Sciences Corp., 187 F.R.D. 246 (E.D. Va. 1999), attached as Compendium
Exhibit D (“The Commission believes that to effectuate the [PSLRA’s] language and purposes the Court
generally should himit a proposed lead plaintiff group to a small size capable of effectively managing the
litigation and supervising counsel.”). The SEC has cited approvingly groups of up to five plaintiffs.
Switzenbaum v. Orbital Sciences Corp., 187 F.R.D. 246, 248-50 (E.D. Va. 1999); In re Baan Co. Sec.
Litig., 186 F.R.D. 214, 216-17, 224-25 (D.D.C. 1996). Here, the State Group consists of three lead
plamntiff applicants and Alabama, which will act in an advisory role only.

1> The Milberg Weiss Group’s initially claimed losses of $244 million. On January 16, 2002,

Amalgamated Bank filed an amended certification claiming losses of $17 million, an increase of $7 million
from its original certification.
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Even assuming that each member of the Milberg Weiss Group constitutes a “purchaser’” of Enron

securities — which is not the case - the Milberg Weiss Group still does not have as large a financial loss

as the State Group. Indeed, the State Group’s financial loss of $330 million far exceeds the Milberg

Weiss Group’s loss.'

At least some members of the Milberg Weiss Group lack standing to be appointed as lead

plaintiff because they were not actual purchasers of Enron securities. See Blue Chip Stamps v. Manor

Drug Stores, 421 U.S. 723, 749 (1975)(holding that only actual purchasers or sellers of securities have

standing to bring private cause of action for a 10b-5 violation). For example, Amalgamated Bank 1s
acting as a trustee for the Longview Collective Investment Fund, Longview Core Bond Index Fund and
“certain other [undisclosed] trust accounts.” The Milberg Weiss Group motion does not identify which
other trust accounts or how many other trust accounts are included in the calculation of its losses.

Likewise, Deutsche Asset Management is ageregating the losses “on behalf of [its] clients.”® This is

wholly improper. Id.; see also Davidson v. Belcor, Inc., 933 F.2d 603, 606 (7™ Cir. 1991)(“only

actual purchasers and sellers of securities have standing” to bring 10b-5 claim); Griffin v. Dugger, 823

F.2d 1476, 1483 (11™ Cir. 1987)(standing does not extend to one who has not suffered the injury that

gives rise to the securities fraud claim); In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D.

bl -

'* Even without Alabama’s losses, the State Group’s loss of $283 million exceeds that of the
Milberg Weiss Group.

'> This representation begs the question whether the clients of Deutsche Asset Management are
the real members of the Milberg Weiss Group. There is no way of determining which clients, the number

of such chients, or whether any are mterrelated, due to the inadequate disclosure in the Milberg Weiss
Group’s motion.
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493, 508 (S.D.N.Y. 1996)(allowing plaintiffs to assert securities fraud claims only where they had a
pecuniary interest as the actual purchasers and sellers of the securities). Moreover, the Milberg Weiss
Group does not disclose which clients or how many clients are included. Thus, Milberg Weiss appears
to be using figurehead plaintiffs rather than the actual purchasers of the securities.

Correcting for these various deficiencies leaves the Milberg Weiss Group with losses of $149.5

million. Thas calculation 1s as follows:

Claimed Losses = $251 million

Adjusted for:

The loss aitributed to Deutsche Asset Management = (361 muillion)

The loss attributed to Amalgamated Bank = ($17 million)

Adjusted loss = $173 million.

1. The Milberg Weiss Group should not be appointed
lead plaintiff because it is an association of unrelated plaintiffs

It is not necessary or beneficial for this Court to appoint a group of unrelated entities as lead

plaintiff, especially where there exists a group of related institutions — the State Group — with

significantly larger losses than the Milberg Weiss Group. As this Court noted in In re NCI Buildings

Systems, many courts have rejected the aggregation of unrelated plaintiffs in considering lead plaintiff

motions. In re NCI Buildings Systems, slip op. at 11-12 (citing Aronson v. McKesson HBOC, Inc.,

79 F. Supp. 2d 1146, 1153-54 (N.D. Cal. 1999)). See also In re Waste Management, 128 F.

Supp.2d at 413 (cautioning against a loose definition of “group” such that would result in the

“manipulation and manufacturing of enormous groups of unrelated investors™).

14
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In In re NCI Buildings Systems, this Court rejected the aggregation of a matried couple (the

Youngs) and an individual plaintiff (Doerge). Slip op. at 15. Rather, the Court instructed the Youngs,
which the Court considered a group of related plaintiffs, and Doerge to file a statement as fo the sums

lost by each. Id. Whichever had the largest loss would be appointed lead plaintiff. Id. In so ruling,

this Court approvingly cited Aronson for its definition of a related group: ““a meaningful relationship

preceding the litigation and . . . united by more than mere happenstance of having bought some

| securities.” Id. at 12 (adding that this definition is consistent with the legislative intent to increase

plaintiffs’ control over appointed counsel). Likewise, in Waste Management, decided one year prior to

In re NCI Building Sysiems, ihis Court siaied:

It is obvious that any law firm could attempt to control this
litigation by accumulating as many plaintiffs as possible with no
relationship to each other from investors during the class pertod and
merely aggregate their claims to achieve the largest financial interest in
any recovery. Thus the concemns underlying the PSLRA for wresting
control of the litigation away from the lawyers and making a plaintiff or
a group of related plaintiffs the monitors and controllers of the litigation
must restrict such an approach, in addition to Rule 23's requirements of
typicality and adequate representation to protect the proposed class
members. The Court does not believe that automatic arbitrary
restrictions, such as a specific number of Lead Plaintiffs or a specific
common connection should be required in all class actions under the
PSLRA, but finds that the circumstances of each suit must be

considered in determining appropriate restraints on random aggregation
by counsel.

128 F. Supp.2d at 431 (denying a motion for lead plamtiff filed by the Milberg Weiss firm because 1ts

group was “too large and too unconnected to anything other than their loss and their counsel to serve

the purposes of the PSLRA Lead Plamt;

Iy i b
"

_—
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These rulings are consistent with many other district courts that have ruled on this issue. See,

e.g., Crawford v. Onyx Software Corp., No. C01-1346L, slip op. at 3 (W.D. Wa,, Jan. 10, 2002)("A

loose group of investors whose relationship was forged only in an effort to win appointment as lead

plaintiff has no real cohesiveness, is less likely to be in control of the litigation, and is subject to all of the

obstacles that normally make group action difficult.”’)(attached as Compendium Ex. E); In re Razorfish,

Inc. Sec. Litig., 143 F. Supp.2d 304, 308-09 (S.D.N.Y. 2001)(denying a motion by a group of
unrelated plaintiffs with no prior relationship seeking lead plamtiff status and characterizing the group as
“an artifice cobbled together by cooperating counsel for the obvious purpose of creating a large enough
grouping of investors fo qualify as ‘lead piaintiff,” which can then select the equally ariificiai grouping of

counsel as ‘lead counsel’ and 1its ‘executive committee™ ); In re Century Bus. Servs. Sec. Litig., 202

F.R.D. 532, 540 (N.D. Ohio 2001 )(adopting the “strong line of precedent” mterpreting the PSLL.RA to

preclude unrelated groups of plaintiffs from serving as lead plaintiff and denying motions by unrelated

plaintiffs for lead plaintiff status); In re Telxon Corp. Sec. Litig., 67 F. Supp.2d 803, 809-13 (N.D.
Ohio 1999)(“[wlithout some cohestveness within the group, or something to bind them together as a
unit, there is no reason for the individual members of the group to speak and act with a uniform purpose

. . . and, because there 1s no reason for the individual members to act collectively (no structure for

decision making, etc), the group as a whole will not engage in monitoring,” defeating the purpose of the

PSLRA); Sakhrani v. Brightpoint, Inc., 78 F. Supp.2d 845, 853 (S.D. Ind. 1999)(“[t]his court agrees
that selecting as ‘lead plaintiff’ a large group of investors who have the largest ageregate losses but who

have nothing in common with one another beyond their investment is not an appropriate interpretation

16
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of the term “group’ mn the PSLRA.”); In re Donnkenny Inc. Sec. Lifig., 171 F.R.D. 156, 157-58

(S.D.N.Y. 1997)(denying motion to appoint two mstitutional investors and four individuals as lead
plaintiff group because “[t]o allow an aggregation of unrelated plaintiffs to serve as lead plaintiffs defeats

the purpose of choosing a lead plamntiff . . . . To allow lawyers to designate unrelated plaintifis as a

group and aggregate their financial stakes would allow and encourage lawyers to direct the litigation.”).

As this Court recently stated: “The burden is on those secking to aggregate to demonstrate the
cohesiveness of their purported ‘group’ and that failure to provide significant information about the
identity of the members other than a conclusory statement of names, transactions for purchase of
securiiies and jargesi financial interest shouid resuit in demial of their apphicaiion for appomiment of lead

plamfitt”” NCI Bldgs. Sys., slip op. at 14 (citations omitied)(adding that adopting “too loose a definition

of ‘group’ would result in the manipulation and manufacturing of large groups of unrelated investors by

attorneys 1 order to obtain appointment of an uncohesive, disparate, and thus weakened group of Iead

Plaintiffs and approval of themselves as Lead Counsel, a lucrative role.”)(emphasis added).

The Milberg Weiss Group 1s a gathering of five, wholly unrelated plaintiffs brought together by

the Milberg Weiss firm solely for this litigation:'® (1) the Amalgamated Bank; (2) the Regents of the
University of California; (3) Deutsche Asset Management in Frankfurt, Germany; (4) HBK
Investments; and (5) the Central States Pension Fund. Rather than being a “group™ as contemplated by

the PSLRA, the Milberg Weiss Group 1s a “melange of unrelated persons.” Inre Telxon Comp., 67 F. |

' Conversely, each member of the State Group has had a long-standing relationship among and

between themselves preceding and independent of the present litigation. See Baker Declaration,
Compendium at Extubit B, 97-8.
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Supp.2d at 809-13 (holding that the PSLRA requires a “meaningful relationship” between the proposed
members of any group for lead plamtiff that preceded the litigation).

Moreover, the Regents of the University of California (“Regents”) actually consists of four
separate funds. The Milberg Weiss Group does not even identify all of the funds having losses or the
amount of each fund’s loss. There is absolutely no attempt made to show a prior relationship between

Regents and any of the other members of the Milberg Weiss Group. There is no evidence that the

members of the Milberg Weiss Group commumicated with each other prior to the filing of the lead
plamtiff motions, or of how the Milberg Weiss Group was formed, who among them will manage the
Iiigation, or how they are going fo work as a group on the htigation. Sigmficanily, iiere 1S no evidence
to refute that the Milberg Weiss Group is a mixed bag of entities that have nothing in common, have had

no prior relationship, or that they have anything in common other than that the Milberg Weiss firm has

located and gathered these entities to form the Milberg Weiss Group for the sole purpose of this
litigation.

1.

There are five applicants seeking appointment as lead plaintiff on behalf of purchasers of Enron
preferred shares, notes, bonds and “publicly traded debt securities” (the “Niche Applicants™): (1)
Pulsifer & Associates ~ which is seeking to represent a sub-class consisting of purchasers of 7%

Exchangeable Notes due July 31, 2002 (the 7% Notes™);'? (2) IMG Capital Partners, JMG Triton

M e,

'7 For unknown and undisclosed reasons, Pulsifer & Associates (which is only claiming $1 million
in losses) also offers Murray Van de Velde, an individual who only purchased 1000 shares of the 7%

Notes, as an alternative lead plaintiff “in the event that for any reason Pulsifer is not appointed or is
unable to serve as Lead Plaintiff.”

18



Offshore Fund, TQA Master Fund, and TQA Master Plus Fund - who are collectively seeking to
represent a sub-class consisting of purchasers of the following debt secunties: (a) 6.95% notes pursuant
to a Prospectus Supplement dated 11/24/1998; (b) 7.375% notes pursuant to a Prospectus dated
5/19/1999; (c) exchangeable notes at $22.25 per note pursuant to a Prospectus dated 8/10/1999; (d)
medium term notes pursuant to a Prospectus Supplement dated 5/18/2000; (e) 7.875% notes pursuant
to a Prospectus Supplement dated 6/1/2000; and (f) zero coupon convertible senior notes;'® (3) Staro
Asset Management (“Staro™) - which is seeking to represent a sub-class consisting of bond
purchasers;'” (4) a conglomeration of five individuals (Henry H. Steiner, Daniel Kaminer, Christine
Benoit and Michael & Jennifer Cerone) seeking to represent purchasers of Enron preferred stock;™

and (5) the Archdiocese of Milwaukee Supporting Fund (“AMSF”) - which is seeking to represent

purchasers of Enron debt securities during the Class Period.*!

'8 IMG/TQA has only sustained $5.1 million in aggregate losses among the four funds.

' Staro, an investment manager operating through a number of affiliates acquired Enron bonds
through share swap transactions. It estimates its losses at $35 million.

20 This group of unrelated plaintiffs, which only sustained losses of $189,000, also alleged a state

claim of negligent misrepresentation which arises from the same operative facts underlying the federal
claims.

2! While AMSF’s losses are a mere $70,000, it argues, without any supporting case law, that it
should be deemed to have the largest financial interest in light of the charitable purpose of the fund and

the financial impact the investment had on the fund. In addition, there have been other motions for lead
plaintiff filed by plaintiffs incurring significantly smaller losses than the State Group: (1) the Davidson
Group (consisting of a collection of three individual share holders with losses of approximately $66,000
each); (2) Local 710 Pension (claiming losses of $2.5 million); (3) Mark E. McKinney (claiming losses of
$99,000); and (4) Private Asset Management (claiming losses of $10 million with a starting class period
date of Janumary 21, 1997, rather than October 19, 1998). In light of the three primary competing

institutional investor groups, none of these plaintiffs are presumptively the most adequate plamtiff under
the PSLRA.
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Each of the Niche Applicants contend, generally, that their interests will not be adequately
protected by any of the competing movants because of purported conflicts in proof, damages and the
erroneous belief that no other competing movant seeks to represent the particular security purchased by
the niche applicant. Each of these contentions is wrong,

The arguments put forth by the Niche Applicants are not new and have been routinely rejected
by courts that have addressed the issue of whether purchasers of one security may adequately
represent the interests of those who purchased other securities.”” For example, this Court in Waste

Management rejected the appointment of a lead plaintiff for an options subclass, noting that “[sjhould

conflicts arise subsequently, the Court will enteriain another motion . . . that specificaily addresses ihe

issue.” 128 F. Supp.2d at 432. Similarly, the court in In re Orbital Sciences Corp. Sec. Latig., 1883

FR.D. 237,238 (E.D. Va. 1999) held that while option holders’ interests differed from those of
shareholders, “they share a mutual interest in having the Court resolve these questions about whether
the Defendants made any misstatements or omissions, whether they did so with scienter and whether

the price of Orbital’s common stock became artificially inflated as a result.” The Orbital court also

noted that the creation of a lead plaintiff for a subclass would result in multiple counsel “needlessly

duphcat{ing] the costs of the litigation.” Id. at 239-40. See also Aronson v. McKesson HBOC, Inc.,

79 F. Supp.2d 1146, 1151 (N.D. Cal. 1999) (rejecting arguments for separate lead

plaintiffs/subclasses based upon different claims, defendants, proof, and remedies, finding that “one lead

2" As noted above, unlike the plaintiffs in cases cited by the Niche Applicants in support of their
arguments, the State Group consists of purchasers of both equity and debt securities.
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plaintiff can vigorously pursue gl available causes of action against all possible defendants under all
available legal theories”)(emphasis in original), In re Oxford Health Plans, Inc. Sec. Litig., 182 F.R.D.
42,51 (S.D.N.Y. 1998)(refusing to create sub-class of option holders as premature and deferring 1ssue

until pre-trial discovery completed); Endo v. Albertine, 147 F.R.D. 184, 167-68 (N.D. 11l. 1993)

(holding that purchasers of common stock could pursue fraud claims on behalf of a class of debenture
purchasers because “[tlhe facts and legal theories . . . will be identical regardless of type of security at
issue’’); Epstein v. Moore, [1988-89 Transfer Binder] Fed. Sec. L. Rep. (CCH) ¥ 98,481 at 91,286
(D.NL.J. June 3, 1988) (holding that a purchaser of warrants and debentures could pursue claims on
behalf of common stock purchasers).

Here, every security purchaser represented by the Niche Applicants is represented by the State
Group. The undetlying premise of these consolidated actions 1s the same: defendants artificially inflated
the prices of Enron securities by issuing materially false and misleading statements. The State Group’s
motion for appointment as lead plaintiff is brought on behalf of all those who purchased or otherwise
acquired the securities of Enron. In addition, two members of the State Group (Washington and
Alabama), purchased both debt and equuty securities of Enron. See State Group’s Initial Memorandum
at 2. Further, the complaints filed in this litigation specifically allege each and every federal securities

claim under the Securities Act and the Exchange Act that are alleged by the Niche Applicants.” In any

> The common federal securities claims allege violations of Sections 11, 12(a)(2) and 15 of the
Securities Act and Sections 10(b), 20(a) and 20A of the Exchange Act. See State Group’s Initial
Memorandum at 3. This Court ruled, in its Consolidation Order, that the actions so consolidated “all arise
from a comumon core of operative facts. They are filed against common defendants. Many of the cases

contain 1dentical claims. The legal issues will overlap. Much of the discovery will be common to all
cases.” See Consolidation Order at 17.
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event, a consolidated complaint will be filed at the appropriate time, which will incorporate alt claims to

adequately protect the interests of all class members.

Nor do the cases cited by the Niche Applicants support any different result. Unlike the

situation in cases cited by Staro, Muzinich & Co., Inc. v. Safetv Kieen Corp., C.A. No. 3:00-1145-17

(D.S.C)) (attached to Staro’s Motion for Lead Plaintiff as Exhibit 4) and In re Ames Dep’t Stores, Inc.

Note Litig., 991 F.2d 968 (2d Cir. 1993), the State Group consists of both stock and bond purchasers
and the State Group is seeking to represent both stock and bond purchasers. The other cases cited by

the Niche Applicants similarly fail fo support their positions.

IV, THIS COURT SHOULD APPROVE THE STATE GROUP’S
CHOICE OF COUNSEL

The State Group also seeks approval of its selection of Martin D. Chitwood of the law firm of
Chitwood & Harley (“Chitwood™) and Jay W. Eisenhofer of the law firm of Grant & Eisenhofer, P.A.
(“Eisenhofer’) as Co-Lead Counsel for the Class and Tom A. Cunningham of the law firm of
Cunningham, Darlow, Zook & Chapoton, LIP (“Cunningham”) as Liaison Counsel for the Class. As
noted in the State Group’s Initial Memorandum, Chitwood and Eisenhofer are among the preeminent
securities class action law firms, having been appointed as lead or co-lead counsel in numerous
important actions pending around the country.** Similarly, Cunningham has significant experience in
securities and other complex litigation. Accordingly, the Court should approve the State Group’s

selection of Chitwood and Eisenhofer as Co-Lead Counsel for the Class and Cunningham as Liaison

gl

** See State Group’s Initial Memorandum at 13.
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Counsel for the Class.
CONCLUSION
In light of the foregoing, the State Group respectfully requests that the Court: (1) appoint the
State Group as Lead Plaintiff m these actions; (ii) approve the State Group’s selection of Co-Lead

Counsel and Liaison Counsel for the Class; and (iii) deny the other competing motions for appointment

as Lead Plantiff.
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Dated: January 21, 2002

e ———— ———— ———— —————
- T e e Ty S—

Respectfully submutted,

CUNNINGHAM, DARLOW, ZOOK &

CHAPOTON, LLP
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“Tom A. Cunnmgham

1700 Chase Tower
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(713) 255-5500

Proposed Liaison Counsel

CHITWOOD & HARLEY
Martin D. Chitwood

Special Assistant Attorney General
2900 Promenade I1

1230 Peachtree Street, N.E.
Atlanta, Georgia 30309

(404) 873-3900

GRANT & EISENHOFER, P.A.
Jay W. Eisenhofer

1220 N. Market Street

Suite 500

Wilmington, DE 19801-2599
(302) 622-7000

Proposed Lead Counsel
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CERTIFICATE OF SERVICE

This is to certify that the above and foregoing document has been served upon all counsel
of record via facsimile on this 21* day of January, 2002.

See Fax Cover Sheet of All Counsel of Record

Tom Alan Cunningham
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Proposed Liaison Counsel

CHITWOOD & HARLEY
Martin D. Chitwood

Special Assistant Attorney General
2900 Promenade II

1230 Peachiree Street, N.E.
Atlanta, Georgia 30309
(404) 873-3900

GRANT & EISENHOFER, P.A.
Jay W. Eisenhofer

1220 N, Market Street

Suite 500

Wilmington, DE 19801-2599
(302) 622-7000

Proposed Lead Counsel

41002




J— —_—— —— — ———— f—
e T — e ——————— e e - - —— e ———

- - r——— e —— —— " r——

- - -

__GRANT&EISENHOFER

01/21/02 15:36 FAX 1 302 622700

Exhibit A

- —— r————— ———_——— ————— - —
———— . ——r— ——

41003

——— e e E——



(71004

o —
- -

GRANT&E I SENHOFER

2,700

L

R

J—
Mg

01/21/02 15:36 FAX 1 302 62

- il i

USRI o e -~ ——————————T " —_— = — — — - "
* _ TO/LT/TT !
- ySnommp 86/61/01 porod | |
JT] “IOUapIS | SSB[O oY) Suunp.pesegaind |
| opemDueuuogpieD | SOHMNINS 3GOp U0 _ UONIRU TGS _ VOI/DNI |
- ) dT1 |
‘toondde)) 29 S[ISIMIUL | |
UOIJTUI 6§ Spuoq |
of[rond 7 1ng 00BGETL, TOYJX | UORRISTUAUPY JO
T “USPTEAL % 1ONOL | 9SESJ OS[BAS( MPULSE | [0/LT/11 YSROIG 86/81/01 GTES - 00} UOWILOY) |  PIEOE 318IS BPHOL]
T ~ . | | (dnoio uospIAB(Y
o11) [9GON INOWAss |
| 10/LT/0T | 0S°€6L99% - 1PGON. pue TOSPIAR( “d
JT7 ‘Buposyz | YSnoIq 00/81/10 UeaMIaq 00°0S7°E9$ — UOSPIAB(T |  AMOYIIY SUOISURI]
POOMIDYS 79 UBUIIOPO] %9 Jomovog ‘Surpomy | pospmdsonrmosg |  QUOURLY _P[BUOy JOPIA |
T | (908°66% 2 £007 "ou |
| ‘g1 ouny oup %SL8LL) ‘pun,g Supzoddng |
peserpmd §9J0U TOITH QONMEBAITA
| 37T SRRd % PUeoH OTIRoOS NS | WOO0CSE000Z/9/9TBO L 00°000°0LS | JO 959001pTOIY
| - HOT[[I HHT$ - [BIOT,
| | TIOTTIE |
_ $1$ - uosuaJ 93B1S [BRus) |
| uorn | pun,] Uoisusd s91els
| £1$ - SjuoeumsoAt] JgH [EIFUS) O} pUE
| TOT{[I ‘SIuatmSoAT] JHH |
[9¢ - 10SSY QUoSINS(Y |  “JUOWIOTBUBIA] J9SSY
L ITTNOmeQ B | dTTHRAMeIS 7 [1PA0T | oYL | ayosa(y ‘BILIOFED)
| [eqdus)) ‘Jreuns ‘ZUemYoS Y0/LE/11YBNOIE | IS - D IO (1 3O JUSBY | 30 AyisteAtup) |
dTT Yoeo] 79 SPUAH | 86/61/0T TOY SOHLIN0SS | UOIIIE | O JO S3ua8ay oY,
| uewply 29 Jelg IPUS0H peysIod SSIOM , RGN UOTUF JO SIOSEYIIM] | L1$ - Jued @ﬂmﬁmmﬁﬁ v | ueg mméammﬁﬁa
| THSNAOD |
_NOSIVIT-0D TASNAOD AVAT |  dOTHEd SSVID | SESSOT | SINVAOW




— = e
——r——— — —

— e -
—TE rw—— ——— — -

— = = — e
-

21005

GRANT&EI SENHOFER

15:37 FAX 1 302 622,700

01/21/02

i

[

- 1.1 7 9eddog JjoM | ssepo oty Surmp paseyornd
$910N "700T ‘1€ AJnf |
] ‘suosIed d71| £qonp sajou 9]qragUB(OXS $0)BI00SSY
29 proUARy oullog | ‘Aulif) 79 J9qRH ‘ondeqg 9%/, 10 s1oseqomd [Ty _ uoymmig % JpIs[nd |
T T (s3osegoIng
| "86/LT/11 poalRYyaly
ygnom L6/17/1 peseqaind pesodol]) suoIa)
| sse[o deIST Juod ] 3au pue 00°S08PTRS | JOJIUUSL PUB [9RYOTA |
| 10/87/11 ySnomp 86/87/11 SIoSEYoINg IPYHO | PUe ouSg SUNSLY)
J JT1 ‘Z10H 79 UL | HO0iS panejod paseramd “ToumuIe [orue(] |
 JTT Hreurld % 99URDON [PV WISISUSPBH JIOA | SSRJO We[d [BIopay $97°681$ SHRUIE] POUIEN ‘Iouielg “H AR |
TOSIONOY ‘ 10/L/11 Y80I L6/T2/10 | _ ot Beue
| 79 owenuoy MOPAS | JTT “Aemorteq % UHIOS pespoindsopumoeg | 00000 UONIREQ}E | 19SSV 9JBALL]
dTT Tmeisweg 1
| 79 TURIRE] J9STIGRD) JOTT
| D' d “18ureg 29 perodmg | |
| Sraquotnue(] A9MO'] 10/L2/11 48noIg
Juotmieda( 26/61/01 TI0L SPUOq
AP 10X MON JO AND FYL | dT1|  TLUOJI O£ PUe o0 puL] UOISUSJ
10} bsq ‘w0seuo) "V OS] | u0sIRqoy % XIed [ UOUWIOD WL UOIIW 470 | GOIIUE 601§ - K1) 0K MSN
_ 10/€2/11 yonomng .
| 10/81/10 WOI o03s
r... L __suoN _HSULIY] 79 WIRISTSUL] |  voummoojosmwseyomd | 0 00°000°66% | ASUUTHON H JreiN
|
90130
- pe aordne N eSSty _
QLT eqrv.d | 377 ‘onnbg | |
% PIPJUSRID WNID ISYSY %% ASuISUIOIN AGIEY]
_ dTT ‘nosoef | QLHO | 10/L0/11 Y3n0ME 86/61/01 | _ _
| Sumop IvEg A[PUNoD | PEMOH BUSNISM |  Paseyomd opmoog | VO Gz | UOISURd QL [WOT
TRSNAOD _
| NOSIVIT0D | TASNOODGVAI | CJOIMAdSSVIO | SASSOT SINVAOW




= = Em e A Ew——— ——
- —— ——

i1 006

GRANT&E I SENHOFER

——

¥

15:38 FAX 1 302 6227 ™00

01/21/02

R

- - " ongeuo % 281eg | - -
| ForRpoIg S[0T8)) | ) |
| ¥003g MY | T0/0¢/11 ysnomy 86/17/C1 | - - 0T TUSTIOTRURIA] _
111 RO ANV ydasof noARg Y orusyg | Woy wmmﬁom.& SpUoq 10,4 ) _ uonjr oce ~ )oSSY OIElS
- — 10/L0/11 UgnoI |
_" 96/61/01 oL poad o st
] 0 ‘JaTOTIOSTH 7 JUeID) | SSe[D SUl gwInp paseyaind
mmMoHMmMMWmMMMsW Ve m%%ﬂm 29 POOMTIYD | SPHO9 pURE 3[00)S UOTHOon) ) O L OEES JUSTIDINSY 21e1§
" 4SNDOD | _
| NOSIVIT-OD TESNAOD VA1 AOIYAd SSV1O_ ~ SASSOT SINVAOW |
B ) o 10/LT/1T
y3noxy 86/61/01 POBed - ) )

—————————

[|-.




-— ——r———a ————— E——r ——— —— —— o ————— —— -

01/21/02 15:38 FAX 1 302 62 100

- — ——— — ——— —

GRANT&EISENHOFER

Exhibit 3

il — e e




- .

—r———

01/21/02  15:39 FAX 1 302 62277100 GRANT&EISENHOFER -~ 41008
g1~Jan-02 U3:08pm  From-CHITHOOD & hniEY 404876447 I T-neT P.02/10 F-308

UNITED STATES DISTRICT COURY
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
)
MARK. NEWRBY, individnally and on )
behalf of all others similarly situated, } CIVIL. ACTION NO. H-01-3624
) {(Securities Suils)
Plaintiff, )
vs. )
) CLASS O
ENRON CORP,, et al,, } .
Defendants. )
)

DECLARATION OF THURBERT E. BAKER IN SUPPORT OF THE MOTION OF THE
STATE RETIREMENT SYSTEMS GROUP FOR THE APPOINTMENT OF LEAD
PLAINTIFF AND FOR APPROVAL OF ITS SELECTION OF COUNSEL

I, Thurbert B. Bsker, hereby declare as follows:
1. 1 am the Atnomey General of the State of Georgia and the legal advisor for the Teachers
Retirement System of Georgis and the Employees’ Retirement System of Georgia (collectively,

“Georgia”). Georgia, together with pension funds serving the states of Ohlo and Washington,

has sought Yo be appointed lead plaindff in this mater (the “Litigation™). I am syl junds and make

this declaration based upon personal kaowledge, unless otherwise stéted.

2. I am familiar wath the motions made by the various other individuals and entiies sceking
appomiment as lead plaintiff in this Litigation and the provisions of the Private Securities
Litganon Reform Act of 1995 (the “PSLRA"’). For the reasons set forth herein, Ibelieve the
Srate Retitement Systemns Group (the “State Group”) is exactly the sort of sophisticated and
motivated lead plaintiff Congress envisioned when it passed the PSLRA.

3. The State Group’s losses on wansacrions in Enron securities during the Class Period are
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estimated at approximately $330.7 million (including approximately $47.7 million in losses
suffered by proposed Advisory Plaintiff the Retirement Systems of Alabamay), as set forth in the
Memorandum of Law in Suppor of Motion of the State Retiremens Systems Group for the

Appoinment of Lead Plaintiff and for Approval of its Selection of Counsel a1 2, 7-3.

4. Unlike many of the ather “groups” seeking lead plaintiff appoinmment, the members of the State
Group and their representatives enjoy long-standing relationships that existed well before this
Litigarion and will continue well after its termination. Iadvise Georgia on this Litigation aud all
other legal matters. Similarly, the retivement systems of Ohio and Washington are advised by
their Attorneys General: the Honorable Beny D. Montgomery, and the Honorgble Christine O.
Gregoire, respectively. We each have commitied our own nme — ang that ‘of several anomeys
on our staffs ~ to this matter. My office has confenéd with the offices of Attorneys General
Montgomery and Gregoive and reached agreement cance;ming the statements megde in his

Declararion.

5. General Montgomery, General Gregoire, and I belong 1o the Natlional Association of Atiomeys
General (“NAAG™); an organization that includes the Attomeys General of all fifiy states.
NAAG is devaied to facilitating interaction and cooperation among Attorneys General in order
to respond effeclively 1o emerging state and federal issuss. One of the organizéﬁon’s gogls 1S 1o
promoie coopemr.inﬁ on interstate legal marters to {oster a more respousive and efficient legal
system for state citizens, To these ends, NAAG bhas established a number of committees and

working groups to address issues of particular significance, such as the Civil Rights Commitiee

(of which I am a Co-Convener), the Consumer Protection Committee (of which General

Momntgomery is the Convener), and the Internét Coramittee {of which General Gregoire is a
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Co-Convener). In fact, we organized the State Group as a resultof'a NAAG conference call

on Enron, chaired by General Montgomery, in which my staff reported on (Georgta’s mngerest in

seeking lead plamuff siatus.

Although Georgia, Ohio, and Washington have moved for appointment as lead plainniff, there is
a high level of interest among the entire NAAG membership in the outcome of this Litigation
because of the magnitude of this marter and its effect on each state’s pension funds. NAAG
has been involved since the case’s jnception, circulating materials relating 10 the case and
holding periodic conference calls 1o discuss this Litigation, the Huron bankrupicy proceeding,
and various state and federal investigations: In addition, members 5f my slaff communieate

frequently with other NAAG members 1o keep them apprised of the progress of this Linganon.

As the Court might imagine, this is nor the first itigation our thres states have worked together
1o prosecure. Among these jointly-prosecured cases, the besi-known may be the states’
coordinated effort in litigating against the tobacco companies. As paxt of that effort, General
Gregoire 100k a lead role in the negotiations that led to the Master Sentlement Agreement.
Georgia and Ohio also participated in the negotiafions, as well as the follow-up phase that led
to the Nanonal Tobacco Growers Setflement Trust, a private trust for tobacco producers that
was contemnplated as part of the Master Settlement Agreement.
In addition ta the tabacco liigation, our thyee states have successfully teamed up in dozens of
complex cases over the past few years, many of which are listed in Exhibit A hereto.
Consistent with the ongoing working relationships among the Atlorneys General’s offices and
the successes our stares have enjoyed in joint hirigations in the past, Géorgia, Ohio, and

Washington have joined together 1o prosecute this Litigation. In addition, the Retirement

e T m—w—— - T ——————
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Systems of Alabama has agreed (o serve in an advisory role. After extensive discussions, the
State Group reached an agreement regarding the condyct of this Litigarion, which, among other
| things (1) governs the retention of private counsel, (2) limits the payment of fees 10 private

counsel, (3) establishes the decision-making protocol for the Litigation, and (4) outlines an

l apparatis for monitoring evenis thar may impact the onfcome of this Ligigation. Each of these
provisions has been designed 1o prosecuse this Litigation as thoroughly and efficiently as
possible and 1o maximize the Class’s recovery in the process.
| 10.  Since our decision 1o seek appomtment as Jead plaintiff in yhis Litigation, General Montgomery,
(yeneral Gregoire, and I have held numerous telephone conferences 1o discuss recent
developments and onr hitigation sziratcgy. Moreover, members of our legal staffs typically
communicate with each otheron 3 dailﬁf basis aboul matiers rejated 1o this Litigation. The
cooperation among owr three offices over the years and owr history of success in joint Biigations
has fostered whar 1 consider 1o be strong professional relationships among the Attorneys
General and a grear respect for each other thar facilitates our working relationship. Ibelieve

this preceding relationship will prove invalusble in prosecuting this Litigation successfully.

11.  Forall the foregoing reasons, I believe that the State Group should be appoinred lead plaintiffin

this Litigation. The Stare Group is uniquely situated to pravide the Class with the strongest and

f most efficient representasion, bringing with it the legal and investment sophisticarion of four

| states with 3 strong wack record of working together successfully.
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I declace under penalty of pegjury that the Toregoing is e and correct. Executed this

(£ day af fanuvary, 2002 in Arlanta, Georgia.

s ‘-... \t/ N
H ON DRABLE THURB T E.'BAXER
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Recent Actions In Which Georgia, Ohio, and/or Washington Have Collahorated
{note: several other staies participated in many of these actions)
r__rCase Name Brief Symmary Participating Dage
o Siage Opened |
| American Wuli-state investigation of allegations made against 1/21/99
| Basketball Leapuel the NBA.in connection with the denuse of the ABL,
| (ABL) a two-vyear old women's league _
{ExionfMobil Joint FYC and state review of the competitive effects 1/12/99
INETEer of the proposed acquisition of Mobilby Exxon Corp.
Mylan With the FTC, a suit against Mylan, Profsrmaco, 12/1/97 |
Pharmaceuticals | Gyma, Cambrex and SST seeking equitable and j
a injunctive relief as well as damages on behalf of |
. . consumers and siate agencies/byreaus |
| Paymens Systems | NAAG working group that exose outofa multi-state | OH, WA 1/1/87
Working Group | settlement of a state lawsuit 1o enjoin Visa and
(PSWQ) Mastercard from carrying out a planned debit card
jomt venture. )
| SCUBCI Funeral | Mulii-state merger investigation with the FTC | GA, OH 10/16/98 |
Home/Cemetery | reviewing the competitive effects of the proposed |
merger review | acquisition of two of the largest foneral 1
. home/cemetery companies in the LS. |
! Toys “R” Us Antni-trust action filed on 11/17/98 against the | GA, OH, WA { 10/1/97
Litigation nation’s largest 1oy retailer, and four tay
| | manufacturers- Mattel, Hasbro, Tyco, and Lintle
f‘ Tykes. The defendamts are alteged 1o have conspired |
1o eliminate campetition from warehouse clubs. | ”
USA Along with the Depr, of Justice, aninvestigationof | OH, WA 3/12/96 |
Waste/Waste the competitive effecis of the merger of the Two
| Management largest wasie hanling/landfill operasors mthe couniyy. |- |
| Vitamins Price | Investigation relating to vitamin price-fixing 1/10/00
| Bank One/First | Bank Privacy issues | OH, WA 792
t USA |
Capital Qne Baok Privacy issues | OH, WA | 7/98
| Citibank Bank Privacy issues o | OH, WA 7/§§T_T:
IMBNA | Bank Privacyissunes o wa Jj/QQ o
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| Case Name Brief Summary Participating | Date |
- Siate Opened |

CVS Allegations of fully billing Medicaid and other { GA, OH 3/1/99

| federally paid heslth care programs for parially filled *

prescriptions withouta subsequent crediting to these F}

programs, also including a failure 10 credit for
| | preseripiions that were not picked up a1 all.

Dmug This case isthe resuliof a qui tam action involving
Manufacturers alleged manipulations of drug prices by numerous ; |
manufacturers filed under the federal False Claims | , |
Medaphis Upcoding emergency room physician codes for 10/30/98 |
Medicaid and other federally paid health care
DEO ZTQINS. .
; Nine West | Antirrust action alleging that the manufacturer | GA, OH, WA | 3/00 ;

g

conspired to raise retail prices of women’s shoes
| Stare of Mo, ¢1 al | Andnustaciioninvolving conspiracytoraisepricesof | GA, OH, WA | 1/97

v. Amernican agricultural chemical produets
yananid L B D
| State of Tex., et | Antimrust claim for conspiracy to reise prices of } GA, OH, WA | 6/97
 al. v, Zeneca, Inc, | agnicudiyral chemical products ‘ _
| Walgreens | Sentlement of Medicaid fraud action involving | OH, WA 10/97

sreseripiion short counts

United States v. | Senlemens of eivil and criminal Medicaid frand | GA, OB, WA. | 10/97
Columbia HCA | actions

o o -

| Inre Bayer Mulnstate settiement regarding drug pricing to { GA, OH, WA. { 9/00 |
| | Medicawd programs -
Bridgestone/ Consumer protection action invelving| GA, OH, WA |3/01 .
Firestone misrepresemtations regarding particnlar ires thar had |
high yates of separation 1

T gy ——
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Curiae in the following martters:

In addition, Georgia, QOhlo, and/or Washington have joined together as an Amicus

gl

| Case Name

Briel Summary

Federally chariered banking entity isnot exemnpt from,
state franchise and sales vaxes.
Caps on feesunder the Pason Lingation Reform Act
apply retroactively. o
Chicago cnminal gang lottering ordinance permitting
police dispersal orders where police reasonably
believe a criminal gang member is among those
loitering 13 unconstitudonal,

Notice of search pursuant 10 4 warrant and names of
officers mvolvedis all thatis required by due process
regarding retrieval of seized propeny.

Congress lacks powerunderthe 14® Amendmentto

abrogare 11® Amendment immunity ynder the
Lanhiam AcI.

| Arkansas v. Farm
Credit Services

 Caseyv. Blissent

—_— e

City of Chicago v.
| Morsles
:

i City of West
Covina v. Perkins

i

| College Savings v
Florida Prepaid

—

Hudson v. .S,

| LS. Constinmion’s double jeopardy clause permits
bothcivil sanctions and criminal punishment forsame
i _tincidenr. . .
Caps on fees under the Prison Lifigation Reform Acr
Haddix apply retraacnively.
| Maryland v. - Law enforcement officers canrequire  passenger 1o
| Wilson exiythe car during the course of alegitimare iraffic
S10D. '
Nixon v, Shrink | $1075 limir placed on conmriburions to candidates in
| Missown state and local races is appropriare inder Buckley v.
't Government PAC| Valeo, L
{ North Cardlina v, | “Free 1o leave” test for purposes of the Fourth
Jacksan Amendment does pot apply 1o the definition of
, cystody under the Fifth Amendmen;
| Pennsylvania The ADA does not apply wo inmates of correctional
Dept, of mstitutions,
{ Corrections v.
- Yaskey
State Board of Congress lacks powerunderthe 14" Amendment to
| Equalizationv. | abrogate 11* Amendment immunity underthe 4-R
SPT Act.
State of New There 1s no "dnress™ exception 1o the Extradition
t Mexico v. Reed | Clause,

987 PLI0/I0 F-308
FParticipating Date
State Onened |
GA, OH, WA. | 10/1/96 |
GA, OH 10/1/98
 GA. OH 10/1/97
"
i
OH, WA 3/1/99 |
GA, OH, WA | 10/1/97 |
{
GA, QH, WA | 10/1/98
- S—
OH, WA 10/1/95

10/1/98

OH, WA, 10/1/97

Ga,;, OH 10/1/97 |

J———

OH. WA '“" 1071797

]

1[__—-—-—-——-—-[

- 10/1/97

)

— e r———— - e

11016
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zaa m Rl DISTRICT OF TEXAS

CHRVY WBISZ; o Donalf of
himsezg = Lo 3 =211 othars ﬁiﬁﬁlarlyﬁ
ritnasad, & | .

! | viailnacifE
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g
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5

WOI BUILHING SYSTRNS, INC., g
&I:BERT E- GIEN;IIQMIE s@mma, g
8

3

3

3

oTvih ARTION Hn, H-0L 1280
CANSOLIDATED WITH

Defencdants

RODERT STANLEY, hEhalf of
nimsrlf and 31l cthers similazly
situatedq,

Flainkliff,
Ui .

NOT BUTIDING SYSTOME, INC.,
JOMNIE SCHMULTE, JR., AND ROBERT
MEDLACK, |

TIVIT: ACTION WO. H-01-1381

<33 z.tﬁaif md «all. mnharﬁ
aiwmilarly aibtuarted,

Blaineifg,
vs.

CTULL AOTION HO. H-01lw-13484

JOIRITE ST TE T ARD RUBERT
NEDLOCK,

be féndﬁaa

b a

N
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CARL A. ROSFLER, an bohalf of  §
mimsel? and all athezs aimiloslyy
situated,

Eimti ff#

VS - CTVIL ARTION FNo. H-01-1313
WL BUTLRING SYSTEMS, INC.,
3..3. GIIN, JEINTE EMW; W w g

SYNIR R, Hmm«mmsﬁ msmég J.
AL 3 YA N EARLR 3

- DeEendants

JLOMBUSKRI, on hehalf
uf heraslf and all ochecs
simtlarly gituated,

v,

NCT BUYLDING SYSTEMS, ING.,
ALEERT E“. GINN, JORNIE SCHULTE,

IOBEERT J. MEDLOCK, DENNETH
WESq

CLVIL ACTION NWo. B-0%-3133%1

DPefendants
TON MINNICH, =8 DeNalf of
himseld m all gthexs similazly
Situnted,

"VE.

Ly Wt inirlminindy U is] G on yan I 01 m W) 19 40 i

&

CIVIL ACTION NO. R~H1-13%0
WCT BULLDING EIWS THC- s

JOHNIE SCHOULIE, JR.; mm ROQAGRT
\Tu mﬁmgﬂa

Nafendanta
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TARA FoluTe, on boshalf of hevself
and all mtnEfa SFimMLIZTIY
sibtuared,

3
5
3

\+ 8 RIVTL ROTION NQ. RHefi-~1437?
3
FCOI EUILDING SYRTEMS, INC. . g
g

JOREMIE BCHULIE, OR- ., AR RODERT
METILOCR,

-

hefendants

PETER DaLY, o Behalf af himsell
and gll gthers similaTliy
sicuabed,

Va .

NQI ETJII-DINE sg&mﬂsg mﬁ- 3

E?Em Jﬁms Emm q
Q'R.. ROBERT J. MEDLOCK, DENNETH
W- mmx? m nmms Ra
HEMPIRILIES ,

CIVIL actroN Ro. E-0l-1484

Defendents
TARGENR LeNDES, on hehalf @E
Nersalf and all others zimilarly
Slbweatentd,
vs.

g
5

§

3

g

HQI RUITLOE SYeTEM=s, THC. ., g
3

g

&

H

L

SLIVIL ACTION NO=-—8-01-1583

ATBEKT E. GIW, JOMNIE SCRULTE,
m., RQEERT o - MQﬁdﬁ LR ECAN T
W. HADDOY, A3 DOUNLIE R.

HUMPHKLES

Dafendants

FAUDL SATMORE, on hehalf of
himgalf and all othars similsyiy
situanad,

VE.

NCI BUILDING SYSTEMES, ING. .

JOENIE BCHULTE, JR.., AN ROBERT
l:'-r mmc.ﬁ?

CIVIH ACTIDY NO. H-D1l-~13d78

Defendancs

cdl-d  S1Q/EQ0°d 2lE~L ¥i54-5BE-~303 | -uQdg  wdggrdy  Z0-EG-uEf



—_— D R o TR — — — —— -

01/21/02 15:46 FAX 1 302 622(“‘““*90 GRANT&EI SENIOFER - @021

{4~Jan-02 02:24pm  Fron=CH{TWOOD & HARLEY 4048784478 T-874 P.05/17 FE-187
; zwwaau 11:88 FAX 713 Z27 giuyg QUASINES BLLER f Lavvuis _
— ——— 4
¢ ORDER.

' Perndingy hefave th2 Coure Iin the above ﬁferﬂhﬁéd:‘-
congolidaned, pronosed <£liss gorion ocm behalf of investars fyghn
purshased gsecyritiss of Defendant NOT Buyllding Systama, Inc.s
{"NCI®) from ARuguses 25, 1229 chrounn April 32, 240l Ethg rflase
Pezried™)  alleging violotions of feodewal mecuribies laws, ars {1} |
Jogeph and Delores ¥oung {("the Younzge“) an&'ﬁ‘raig Doaergse {(IRA) 7S
("Resrgeta’) ungppesed wotian (instrumewe §5) for sppeiutment: af
chamseElves as Lead Tladnasiffs, and for approval of Bernsteln,
Ligbhard & Lifshits, 5HG.3. and Milberg Welss Hynes Reyghad &
Lerach L.4L.B. as Co-lead Counssl, and of WeaEfner, Bilek & Ridwan,
“-h.P. &3 binizen Counsel, pursuane tao Sacstian 210 (a) (3) (B) {v] oF
the 3ecuz-itiéa and EBrohange Ak of 1834, 15 0T.B.C. § 78u-
%z (2] {3} {B) (v}, as amended by che Privnte Recuritier Litigatlon
Feform Ast ofF 1588 (FPSLEAM): and (2} Lilisne REichran's
[ﬁﬁia}imanfsﬁ} motion to 3appoink how Lead Blainrtlff zud th= fimm of
Pomfaz:auuz Baudek Block & GXags LLP as Lead Soungel, and Burk Barr
Havins & O'Rex, LGP as Ddaitdem Counsel {(Inscxument #7 in H-0L-
13647- In light of the respansss €iled Ly coungel for warious
Flaintifrd to the Court s last apder, it gppears bhat thesge
Individual Movants are the anly inveacorz seeking to he appointed
wifh theiyr law £izms as Liead Plainkiff (2], Lead Counsel agd Lizison

Sounsal, and thar oo iggeitutional ixvestor has came Eagward.
applicsbla Law

' Under 15 T.S.C. § 78u-&{a) (3) {B) [1) & che PSLRA, which
smended the Spougirigs Exchange Act of 1934 by adding Sectian 210,

“w § a
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15 U.5.C. § 78us4, iu glage actions trought  under feder=l

goenyities laws, “the sourt skhall sonsider sny monion oddes BY a.
ﬁm:gnmaé alags mammer™ in dererminidng the adeguacyr of 2 propusec

lead plainsiff o cvazees the alarg actien. Furtherneme. "tha

praausprian [of the adequasy of the plainkiff wich the lLargest
gimapeial intewssr! in the sutcoms of the Litigation] descrihed inm

éls U.8.8. & 7eu-~4la) {3) (B [$44)({1}] may be cwbutted only upax

érawx Ty a8 wmuohimy of the puzpoowed plainkif€ sliazss that Eima

prepesed individual or epticy will now Eadrly aod adequacely

protect the interasce of the class or thart hefshe/ar it is suhj ear

ra unicue defunses whac render [himfherfar i1t) incapakle ;:i:"
ademmataly vepresentinyg the oslass,® 15 T.e.MN. § 78u-

4 la) {31 €8) (L34 [TT). |

| Basaed on the express language of the atafube, =i=m-—.=— Tiavs

concluded that defeadants laek gsasnding ko challengs the aﬁeézza%y
or tymicality of the proposed leai plaineiffs ae ghie srrly gnage

! The PSLRA doea not delineate a procsdure for detezminlng the
wlargest fimancial iaterest? among the propazed class members. | A
pous-factar ingulry has hecn develepad by the dizrrict court in Lax

. spelanmtn Aesgatanca Oovn_, 1957 WL 482036, =5 (N-T. IDL.
RS- L1. w887, and recognized in In re Olevan Coyd. Secyrities
Livimgutios; 3 £, Supp.24 3686, 255 [(R.N.N.Y¥, 1258) . and inm IR e
i A £ 2 o B AT Eiﬁ ib- ""'«!’ 133 Fquﬁ- QQE; El‘? {D-}?-J- 1399} - Qhe
lauyy Sackors pelievaAnte oo the calouliaoricn aesw {1) che oumbax @f
shiarea muxmchased; {2) the nurher of net ghsres ppochased; {3) Cha
total net funds s¥pended by the plaintiffs durdng the alags parind:

and (4) vho sppeoxcimzte lmades gufferad by the plaintiffa.  Zds

5

B _-_
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}
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1387 WL 118429, =2 (K-D. Fla. _199'?] 2
= e ’: STyt O ...L 1. 1} SR 2 13‘57 m 31%%333 .ga m'p . » qu

1857) « The Cour® shosrvame thar while defendancs iack standing Lo
challeage plaintiffs’ motions o appalnt centain ameng vhem as Lead
Plaimtiff, defendants do Have the pight aubhscquently in a «laes
mewbification heawing to sbjisck o vhong Plai;tifsa =g Typical of
ans adegwans raepreasentatives af the grngusad' alags. JIn Yo Nice
ities pivria. , 18%° Eﬂﬁauk'zaﬁ, 228 w.13 (D.H.J. 13893);
1887 Wi 31%&22-;&& 22):; RBlugk, 875 F. Supp. at §17);
Grosbi, 338 F. Supp. at 80-81l7; In_=ra Cenhal

1996 WL 515203 (2.D. aug. 27, 2996} . DPurthermore., this Lourt may

sua gpeonte svxluare the adaquacy’ of any Froposed pewscn ar geroup of
pevaona a3 hLaad Plainsiff(q). Takeds, §7 F. Supp- at 1139;

Y8 ¥. Aupy.2zd an 854 (gaum= has independenc

repponsibilivty s conalidar apgointmegh 9f lomad counsell. I is
cleaz that. ¥ {Elhe PSLREA 2alla for grester supervision By Cha Court

in che selaction gf whyuish plaintiffz will contral the lirzigavion.”

!LC‘.- SEM;':;LE&EI Eiﬁigﬁﬁiﬂﬂ., 192 F-Rinw

42, 45 (8.P.W.¥. iopg}.
Undar mhe relavank pertions af 18 UH.5.C. § 7au-
&{a) {81 a1 L) and (1111 {T). after nationzl notice? of the pending

€ Under § 210 of the gxchange Aes, 1§ UY.B.Q. § 78u-
4{al 131 Al (11, a plainciff secking 9 yepresans the clasg

5ball oause to he publdished in a widely-
circulated natsianal husiness~arienanezd
pukilcarian o wire sarvics, a notize advisiog
memierxrs Of ol pusported class—-

{Z} ©f the potdanoy of the acokion. t©he
2lzimg gasert thersin:, and she purpoXead

-l -
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propaded elags zccinn by a plalntiff within twenty days ol
wlaintifflis Ziliag af a alas: canplaine, sny mewbes of whae puershkive
cless may file wibthin sixty days of tha publishing of vhats -aoticas
| a fetion to ssrva as Lead PlajeeiS€. 16 T.B.C, -§ 78u~& () (3] (R)-.

! 'I€ wore than eps puit As £iled with avbetaasially the name elaims,
anly tha plRinkizz N che Eirsm~flled actiem nmead publish tHe

notdice. 15 W.S.0. § 7BEu-&{a) {3) (A} [1i3)-
afggr grnaclidation of paralle) actlions. under the PSLEA

A Gi=trict cousl

Shsll sppaine sz lead plainiiff the mamhar o
mnembese af thoe purported plaintifE elage Thlt
+ the aourn Ascatmities to bs wast sapakle of
' adaguatuly wepredanting the Intarasta of alasg

membars {(Mereafier ivn kElis paragraph refoerred
TQ dg Ghe "nogt adsguats plalnviffr]  Io

dcsordanse with this subnrragrapil.
Parcharmors, Sscbicon 210{a) (S} (B) of the amended Ssourivios

claag perdad; :

(XI} ehaz, mat lavtaer chan 80 days afsse che
dave o which. the noties = puhlished, any
memhezr of the purpnrted qlass way move the
Courrn €a sServe a8 lesad plainwi€d of the
purparted wlaag,

Thius heing first to file 3 zoappladne ig nmo longey 2 guarazneR af
the laad 'gla.:!.;u.l‘:iﬁﬁ pogdtisam. dgectinn 2L {Tm) (2) {3) (B) (1), 13 U.B5.C.
R

-§ 1au-4(r) [3) IB) (1) wrovides,

Wat labker than 80 days zfieyr ghe date wa whigh
a natice ls published . . . the court shall
- consider any nebtion made By a purpors=d ¢lasas
memher N rzaponge o The Notice, including
Jay wobicny by 3 clazz nenher  “ho L pak
individually named as g pgladtneiff nn whe
eAtEiaine or complaints, aud Sall appoine asg
lead pladipoclff the wmember ar members of the
purparted plaiptiff clzag that the clase
determinos Lo be moat <3pable of adegquataly
Teprescuiing the intaresars of the clasg megber

- -y n = |
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Bxchange Act ol 1%3¢ yoquires fhe fouxt ts adept a relhucuzblie

‘pragsumpricon fhat

the maseE adeguyats plainrciff in any privace
antion arising under khis chapter L8 tha
person oFr group of gersons bhat

(za]l has =ither €iled the coumplaint o
made 2 swiion in yespanse wa 2 notice « . .

(bh} in mhe detepmination of the sourk,
bas the largeabk finansial interesk in the
raliaf pought by the vlaegg; and o

(el ochierwise saticfies khz requirsments

of Bule 33 of the Fedesral) Rules of Civil
Pracesiive.

15 W.3-C. § 78w-4{a) (31 (B} {312) {T7. Thz sruanutory gresumpcian ot
gppolnuneEnt =z lead plainsifE, s nocvad, may anly he reburted Ly
another. plaincif? through esvidanos= thot tho lzad plaineliff weill
fnat Eaiwly and adequately arotect the interesty af cthe ¢lazag! orn A8
“pubd mat to undcgue defenges that render auch plainriff iangapabla af
adequabzly representing vRe =lagasg.w 15 UW.S.C. "§ 78w~
4{a) (3] {B) {411} {IX) .

Toder  Seatien -210{=1{3] (B] . ef _the Exchange ACT.
therafare, thae l=ad pladntiff or plainkiffs must pecgaas mok only
thue Jargest finsncial intesast 30 khe purdome Of Tthe litigationm,
but midr aleo weet the ragqulivementz of Padaral Rule oFf Ciwvil
Frocedure AZ. Rule Z3(3) provides Lhat n perty may Satve as &
class Toproacntarive oxly 1€ ths ‘fmllqwing four raguivoments e
met .

13 ©he clage 36 ms numeroge shise Jaindepr af
all. mambexs ds Impracticaple, (2] thers are
Ny oha T ame ast nmenaas o a . The
saprasantapiyr parcies avs Bybical o the

nlaims or defenues of the wlase, and {4 ©hS
repragsaftative  pareies will - fairly and

n&—-
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adequakrly prpEect the incer=sts of the clasas.
Tymicality iz achiowsd where the pamed plaineiffs s clzios arise
MErem the Bams gvent un caourss af conduct that grwesd wige B Blalime
¢ orhar clans membheargd and che claims ars baged on €hs s3ama 1&93.'1
133 F.R.D. E47; 554 {M.D. Tek.

of the =lass roeprasentative and Head Mlaineiff in spouritiss fyaud
QuIcs. ag, _@.a.,, Io.re. gsford Health Plans, T Eopuritias
I3tig. , L8 F.R.D. 43, 459 {8.0D.W.¥. 18998): Gluck, 376 F. Zupp. ak
1897 WL 118423 *2, Alehousgh bhe ingquizy ac this

stage of the lididacion in dererminiag she Lazd Plaineiff 18 not as

gearching ag thae ane rmiggerad 3y a subsequeat motion o Slass
esrbificanian,; the propoasd Laad Plaintiff wUSt make at lezat =
praliminary showlng Lhak It has elaims shat are kynigal A Thoss of
the putrkive oclasa and the capacity to  prowids adequace

repreaentiblisn oy thase olrgs members, iLzepbaum w. Oxhital
feiences Corp. [worbiead ¥wl, Ne. 59-187, S15p on. at =18 {8.B. Va.
May 21, 18938) (Compendiuvm [§8x. F), siedng chill v Breen Tras, 181
Fe.D. 358, 407 n.8 [0, Mintn. 1898}, and Laxp . Piwar Marmrhants

Beceptance Corp. , 1597 WL 4610385, *6 (8.0, IT1l. Auwg. 11, 1387},
Undex Lthe FILRA, tha Lead Blaintiff, aubject 1o couss
approval; is to aslest and getain hesd Counsel. :x:s T.5.C. § 78U~
e{a) {2} (B [v) . 7The Courc should not GLECUTL the fead BPLaintiff’s
chnice of Ehunsel waless dr i necespsry To “proteoh the lplerests
af she [plaintiff] claga.” 15 U.8.8. § 78u~2{a) {3) {F) {L1L) (I {aa].
| in pasging fthe DBSLRA in Decenmbizxe 183%, Congross fwas
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TaRcting to gigudiicant eavidenss of anusive przaetiese .ang
mamdpulation hy clace saetisn izwwrrs of theirs sliencs in privﬁta
Sagurities lawsuiss. H.R. Couf. Rep. Neo. 1B4-366, LO4ch Cong.., laz
Sosg,. =Bt 31 {(18535), renrinred im 13935 W,8.C.AA.W. 730 at 73]
(PCanf. Reponi®) (Bw. A bo #38]., Dné- response by Tongeogs wWag the
raguivemn=nt thet the Cfouyrt appodnt zs lead plaingiffr dn each
securicies <clase aqgeien  ehe  sharsholdsy, prelfeyaily an
institusional investor,” with rhe lavgess financial incerest ia the
lipigation in arder K ancoursge institutional investors e come
Lorverd to manage the litigacian and superwvice ehe olams acutan
1i8wWyers. LB W.&.C. § TRu~&{a} (3} [H); conf. Repuct Na. 104-3€58 2c
TA3-34. The Confsrense fHopawd; a8 34, axplai;naﬁ. TIhzoughous TR
pracesg, It is clear that the pludintiff alapg has 4difficulty

r2iging any mEERinginl dizcomies ov=r the auss Braught on ALy
hehalf . . . . Hecaguse clasg eounsel s fees and axpehges somehimes
HRount po eona~fhizrd or fwre of thHe reEoovary, ol33sa counsel

Ereouently has a siglficmntly grgatiar inkerese in nhe litiganion
than any individeal moohery of Bhe class.™ Thus one goal =F the

PSLRA 45 ™ hava Ble plaintiff clags, yeprorenuzd by a menber with
n Jubstantial Financisl inkersst in the Yecowexy 2@ Incentive.
meniter mhe litigakion to prevent its being “lawyer-gziven. R

¥ the instant gsonmolidated arcion, roaedural
el renencs Nave peaen liilled by Movints Ing eaunss) 21) appear

* Cunference Roport Neo. 104-67 ot 34-35; Sen. Rep. lro 104~348

&S :m-nlﬂ., Sspxintod sm L5385 U.5-T.ARAN, 6§79, £8S-0q. ..
lghtnaint, 78 ¥. Bupp.2d 84%, 8330 (B.D. Ind. 1388): uck 7.
- st SI T w ¢ 5?5 K S‘IE x E@i 5GR (W.D., Tex. 183%¢(; xR
$os TAindier. . 186 P.R,.B. 214, 228 1D.D.0. 1959} {appandix] .

-THE

HE/TIN G ZYB~L

VIad~56E~808 MO udpgsZ)

di=ER~UB




S T T —r———

01/21/02 15:51 FAX 1 302 622

v -

00 GRANT&E I SENHOFER —

1d-dan-02 02:26om  From~CH|THOOD % HARLEY 4048784478 (“ ’ T-874  P.I/1T  F-187

1877142001 311711 PAR 719 40 Squs st agt - e

. l“l- e L ]
-"ﬁ-"'“ m—_-—u_—-“l—_#w ™ p— v v
»

»
L

—

e T S

Ci-3 S/ 4 24E-) Yisi-g4¢-804 (

* ._- L]

quslliied te Serve the rolea reguested, Richowu :uganaﬂEﬁssaﬁ af
appraximasaly F2,12%. Jdoggcegsted, the ¥Youngs {« maryied cotple)
and Doerge’s= loxses are §Fl7,.107.50. The (ssues hsow L.pgaaw £
whethar the Yoaundgs and Joerge’s losgzs agught o e aggriqm'.eﬂ and
‘r:..hey he gllowed R procasd LRgethar a8 Lead Qlﬁnﬁﬁ.if a hacayge nhey
have the largest lnapsial mmé: in the Talief MQ & hy Eha
class and. 1f @9, whetbher appointmedt §f chelr swn lavy Llzme ko
Serve a Lasd CQuoungsl is apnrapgians.-

Couris ave divesged in desiding wheathmr che lwséw o
imdividual plajintiffs may he aggregated into & groun losditn ¢reabe
2 leagd PINNGEIEE groupn with Mhe oyreatest firencial intaress® i1n
Rha outcons of the jitiganicn.
F. suon. z.mé, 1152-52 {N.13. Sal 1388] (and ceseg citad|therain).
Sama ecouris have read Lliterally the sgeakune AeaBiuy wikh

determiadng whe is the most ad=guate glaineiff, vhich egplovs the

phyngs, fkhe persad ar group of persenge that mest rhe designaned
S¥icexia-. 1S5 TW.S.<€., § 78w~4la) (2) (B1¢L431{T). Jd. =an 1&53 & 1.3,
2iting a5 publlish=l epiniens of courts Fllowing aggregation of
unralated glaintiffs luto a2 Lead Plintifilf Graup., In lrxg _olaven
Serp., 3 F. Supp.2d 288 (K.Q.00N.Y. 1338) 5 e el b

187 ¥.B.D. 2%6 {E.D. Va, 1998); (o e jile = Ecientific, 193

F.R.OD. 40¢ {D.N.T. 1998)7 In re Cenganr, 182 F.R.D. 114. (.57,
1898} ; i ' C

a.t'.:’.'ﬂ.l
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70 F. Supp.2d 1061, 1867-+58 (C.p. Qal. 1538) EreLgnizing

wension betwaen FSLERT langusge permitting aggregation Tt claims

and 4dves epphatic puswage of placing eocucsol of gecurit

al olang

agtigne in nands of a mooll and £inlee number of plsdntiffa, buc

Sing rhavr v contemplates Ghe agyregation of selangd

plainsiffs as s permigsible, if subepmimsl, resultl.

Qther dudyes have gllowed aggregatieon whayre neceSSary O

TenReSeEns W mlsas perinds oy fo ouarantee eifactive captral

2d}-3

224 [(A.n.C, L899] {"a ecaryr gensrally sheuwld anly agpeses 3 gzouy
that 8 =mmall eacugh to br capahle pf waffectively mazmming the
titigation and the lawyewevj. ;

Sertie Qouxts heve Irjeased aggregation of nrelanedn
Blrintiffa and pezmic a group Lead Plainzifl aply whaye it involveas

|

e asmnall pnunbsr of oetera thalk shars 2ueh an idjntiuv al
characlenianias, diguinsi Fram thass of almost all othaz olass

menhers, that they can almagk e saen 29 heing the ﬁijaman."

Arengch, 78 F. Supp. at 1153~54, pikipe In
., B7 F. Sugp.2d §03, $0%-13 ¥

1993) {(sontrageing 2 "group® with 8 "melange of unrelared B
Arzngon charactazisng this avpraach 3 defining & "Qroup"
PILRA 23 Dhaving "z weandngfwl relationship preceding  &he
Tivdgavicn, and . . . onited by pove tlaw tha mears happenatence &f
Raving Pousght sSome gecuritisp., The «<larosic auanple @ such s
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"legal idsnrity, bus ahamﬁ in barhk ageets and liahiliikises. OChar

sucll growps might be the various stbaidiories of 2 marp
members uf & Bamaly.? X4 ak 1153-54¢. The Sxoncol

atibil or

mixincifr. adopnad whig, gozian appreomen. JT&. at 1354,

mhﬂﬂi-ﬂﬁﬁ et ﬁ-‘uﬁh S STARITITHI VAW SMoogTaat -ﬁ*i-th ﬂnﬁamm::'i

Ny gy iy

Joriommn e
Bafinifiona =oF fhe ward vFgroupt end 35 oonsiateng (with cohe
legiglative incant: tqa inexazae invsstaorz’ felienbs?! comMEral avaw

a,pyﬂlui:’.eu CounsSSl, Sincs =ny arhiguity in che atatute [chosld Bae

r&smlwd by a dSevarminscien of the drefaecs’ invant.: ﬁa!ﬁ. In

S Adgociagey, 75 F. Suppr.dd ab 1036) {& graup of plalintilifs
should he appointed as lmad plaineiff only where [flsy can
adficcsivaly cantrol the litiganion; sggecgetione of wnsffiliatec

pPergong oF eatitiss Whose anly connestion is bhe litiguision g0 par
RaRiSLY rhis reguivemenr] g

ITL FaRel. 1549, :E.E%’—R'ﬁ (9. TN ¥. 1867) t&en:.ed nlaintiff'slmmtimn e

ATPQLRT bwo ins&ituz:iaual Investars and four individuais ng lead
plﬁinﬁiﬁf group haczusr "[tio allow ax aégrnaatiwn &F |unralated
pladntiffd o Serve 38 lead plaintiffs Jefears the purhosa of
cloasing a lead plaineiff - . , « Ta allow lawyers ool deaignata
unrelated plaincliffa as « "geoup and aggr=gave vheir| financial
seakes would alliow &nd eoooyrage Jdawyers mct

Litigasion.®) ; Salkhwaai, 78 ¥. Suapp. 24 a8t 833 (the P.::-I..E.’ﬁ. gives

Qaurn dizcraltion %Nz appoint a swingle plainelf? or w 1l group
with effecrtive overzgight @f glass counsrl ang wivh |a grearer
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bazed an Zuuts of particular canem).
The burdap s o thege sgecking ta
demsnstrate the collesivensges of their purported Ygroup® and phat

Failure to provide signiflcant infosmatiem Ihout the ildentily of
tTHa  waphers Qther whan 3 condluacry  stabtemant nAMes.

transactione far purshass aof geeuriziey, and largest Financial

inEewagk Ehorld regult in demdal of ehelir applicdsion fe=,

igall Scionces

-~ WQ. 83397, allp sp. gk I0-11 [(F.O. Va. Mzy
dLy, 1353 (Compendium (#Ex. F)}: Bavensy 2, 174 RIE.D. §FL,
84 [H.R. Cal. LE2a7}. Purthermare, the SEC in an gricuz gerias
brimf flled inp the gzbitsl litigRition, Compendlnm Bx. Glst o, 14,
wads algaxy Shat 3 group of plami::s.ﬁfa should he muite smalls YPRhs
Commiesian halieven chax urﬂinarily, in ovder o stusure adaguatke

. SEsles, wmonlrowing, sasrdinacion and mocouncabilizy, euch ® grgup
should e Ao mora shan ehzes Tn Fivrs pe¥mouns, =nd the Lﬁ&mr tha
herier.? Eyen fhen, the S5C S o) ERAR-Y: than' the geeup’e Ymenharg
mhould be qvaluated separately For rheir incentive and abkiliky ro
woxly bhograther o gonkrol the litigation.¥ Id.

apssintnent 33 Lead Elaintiff:

It appaars ta Bhizs COUTE DNt woo loome o defanicienm of
igraud ® weild Tesult ia nha meERiFacion and pwRufacturiNg oFf large
graups Qf uynrelated investsry by sttorneys in order (o ohosin
Appaintaent af o unealigsive, disgaystie, and thus wagkehed, geoap
S§ Aemd Plainrtifis and anszovel of thamsclvng as Load uns=l,
iuc::af:i-m; zala. Sskhyani, 78 F. supp.2d gt 851-52 land es pined
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anzcams af tha lirgigerian aud, if were than o, a pre-fitigavion

relatisnship hased on mora ehan ghalr laging imveatmenty, jaatisdies
Ehe vearms of khis BPSTAR and soruves phe oysnoeee beohiind ives enactweank.

it i w¥idenc thabk aither rhe Youfiogs o Doargal or hoth.
have gyearner jo=ses Than Hichiwn,. Neverkhelegs despite subokanbill
QEEORCURLTY BN the axpress cancesn of ke Court 2hout ldennifyivng
Eha'ma: adcguata plaintiff, the Toungs a= 2 unit, FInCR they azre

relavad, and Doewge have nat mMet thelr burdan of | pracf hy
IAsNTELEYIng any poleor selationship heoween sthewm, nor jhava Shey

Sndicared gspeclifically whst oum £he Youngs lagt and whar sum Doergs
ioail, Farehproore, given the yolagively stall amountss of moaey
iogs By oamed Plaintiffs in this action in comparison wich shame
logt by mogk ather sasurities frawd linigonnes, the Cffize finds
quasrisnadble the need for wazeg than ofe fTirm wa 268Fye I8 Lead
Ceuntgiel. Arcerdingly, The Couxe |

DRDERS rhat xighman'g mavion io BENTIEN-amd rhe] Toungg and
Pegrgm's mobtieon s GRANTERED 2 the following asxcsaent. The|Yaunxs and

Deeyge 2Dall withia £ive days fils a4 Sracansnr with 'r:hé Court., O
bBa aervad an a2ll partiss, ag B4 the sums logs by =ach. cheyer’s

ioss is greater ghall-metve as Lea3d Plaintiffisl. aAs|indicated,
che Toungs 9Ialify as g Felaved gqroup snd may praceed|as co-lLead
Plaintiffs 1§ their logs is grmansy thad vhab af Doerga. Marxovsy,
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MEMORANDUM OF THE SECURITIES AND
EXCHANGE COMMISSION, AMICUS CURIAE

INTRODUCTION AND SUMMARY OF THE COMMISSION'S POSITION

The Securities and Exchange Commission respectfully submits this
memorandum, as amicus curiae, to address certaln legal issues raised by
the pending motions for appointment of lead plaintiff and lead counsel
under the Private Securities Litigation Reform Act of 1995 ("Reform Act" or
"Act"), codified at Section 21D of the Securities Exchange Act of 1934, 15
U.S.C. 78u-4. Specifically, the Commission will address legal standards for

evaluating: (1) a proposal for appointment of a "group of persons" as lead
Pladntiff; (2) o proposal for appointment of compseting applicants as "co-lead

plaintiffs”; and (3) a proposal for appointment of multiple lead counsel.

The Commission, the agency principally responsible for the administration
and enforcement of the federal securities laws, has long expressed the view
that legitimate private actions under these laws serve an important role.
Such actlons work to compensate investors who have been harmed by
securities law violations and, as the Supreme Court has repeatedly
recognized, they "provide " a most effective weapon in the enforcement’ of
the securities laws and are " a necessary supplement to Commission

action.' Bateman Eichler, Hill Richards, Inc. v, Berger, 472 U.S. 299, 310
(1985) {citation omitted).

In adopting the Reform Act, Congress affirmed that “[pirivate securities
litigation is an indispensable teool with which defrauded investors can
recover their losses.” It furtherstated that private lawsuits "promote public
and global confidence In our capital markets and help to deter wrongdoing
and to guarantee that corporate officers, auditors, directors, lawyers and
others properiy perform their jobs." Joint Explanatory Statement of the
Committee of Conference, Conference Report on Securities Litigation
Reform, H.R. Rep. No. 104-369, at 31 (1995) ("Conf. Rep.").

Congress sought through the Reform Act’s [ead plaintiff provisions, 15

U.S.C. 78u-4(a), to ensure more effective representation of investors'
interests in private securitics class actions by transferring contral of the

actions from lawyers to investors. Conf. Rep. 32-35. The Act establishes
specific procedures and criteria for the appointment of lead plaintiif; it
further provides that the [ead plaintiff shall, subject to the approval of the
court, select and retain counsel! to represent the ciass, 15 U.S.C. 78u-4(a)
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(3)(B)(ii)(I)-(111) & {v).

The Commission believes that the term "group of persons” in the {ead

| plaintiff provisions should be construed in light of the language and

| * purposes of the Reform Act to meah only those groups capable of effectively
managing the litigation and supervising counsel. Accordingly, the

Commission beliaves that the Court should limit a proposed lead plaintiff

| group to a slze that is small enough to ensure adeguate monitoring,

| coordination, and accountability. The Commission believes that normally

this will be three to five membets, but even if a proposed group is within

this range, the Court should consider the reasons for and effectsof including

each member in the "group.” The Court should scrutinize with care

situations in which the "group" appears to have been assembled in

distegard of, or at the expense of, its capacity for effective, unified

decisionmaking, simply In an attempt to give it "the largest financiai

interest in the relief sought by the class,” 15 U.S.C. 78u—-4(a)(3)(B)(iii_)‘(I)
(bb).

To anmble the Court to cvaluate the proposed group, the “group” should
provide the Court with appropriate information about {ts members,

structure, and intended functioning. The Court should reject any proposed
group that does not demonstrate to the Coutt's satisfaction that it is
| constituted in such a way that it can effectively lead the class action.

Where the Court Jimits the size of a proposed group, the Court should
consider only the alleged losses of the "group” as limited in determining
which lead plaintiff applicant has "the largest financial interest.” Once the

Court determines that one person or properly constituted group satisfies ali
of the Reform Act's criteria for appointment as lead plaintiff, it would be

contrary to the language and purposes of the Act to appoint a competing
applicant as “"co-lead plaintiff."

With regard to Lhe pending lead counsel motions, the Commission believes
that the Reform Act gives the lead plaintiff a large role in the choice of
counsel and ensures that only in very unusual circumstances will it have to
accept counsel that it did not choose for itself. However, the Act otherwise
i preserves the Courl's traditional discretion to evaluate the

| likelyeffectiveness of counsel for the protection of the class, and the
Commission helieves that the Court shauld actively exercise that discretion
i review proposals for multiple lead counsel. ]

BACKGROUND

A. Legislative History Of The L ead Plaintiff Provisions

The Refarm Act was enacted in December 1995, The Presidant had vetoed
the bill, but did not object to its provisions for the appointment of lead
plaintiff and lead counsel, 15 U.5.C, 78u-4(a), which his staff described as

"appropriate class action reform provisions.” See 141 Cong. Rec. H15214-~
15, 519054 (1995).

These provislons arose out of Congress’' concarin, reflected in the House,

Senate, and Conference Committee Reports on the hill, that some class
action mcouritias litigation had bacoma a "awver-drivan® anterprise, in

which law firms sought to bring cases and then sought out plaintiffs in
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whose name they could sue. 2 Congress sought to "protect{] investors who
join class actions against lawyer-driven lawsuits by giving control of the
litigation to lead plaintiffs with substantial holdings of the securities of the
issuer." Conf. Rep. 32; accord S. Rep. 4(Congress "intends * * * to
empower investors so that they -- not their lawyers -- exercise primary
control over private securities litigation"), 6 ("to transfer primary control of
private securities litigation from lawyers to investors"™), 10 {("The lead
nlaintiff should actively represent the class{;] * * * the lead plaintiff -~ nat

lawyers -~ should drive the litigation."). This concern also was expressed
repeatedly during the floor debate. 3 |

Congress viewed this problem as stemming from the fact that the lead

counsel in the case commonly had a greater financial stake In the litigation
than did the plaintiffs:

Throughout the process, it is clear that the plaintiff class has difficulty in
exercising any meaningful direction over the case brought on its behalf. * *
* Because class counsels’ fees and expenses sometimes amount to one-
third or more of recovery, class counse! frequently has a significantly
greater interest in the litigation than any individual member of the class.

Furthermore, class counsel * * * may have a greater incentive than the
membaers of the class to accept a sattlement that provides a significant fee

and eliminates any risk of failure to recoup funds alreadyinvested in the
case.

e e, S bewrurer

The lead plaintiff provisions were “intended to encourage the most capable
representatives of the plaintiff class to participate in class action litigation
and to exercise supervision and control of the lawyers for the class.” Conf.
Rep. 32, They were “intended o increase the likelihood that partles with
significant holdings in issuers, whose interests are more strongly aligned
with the class of shareholders, will participate in the litigation and exercise
control over the selection and actions of plaintiff's counsel.” Id. In Congress’
judgment, "[ilnstitutional investors and other class rmembers with large
arnounts at stake will represent the intereasts of the plalntiff class more
effectively than class members with small amounts at stake.” Id. at 34.

In partlcular, Congress wanted to "encourage institutional investors to take
a more active role in securities class action lawsuits." Id. Congress "believe
[d] that increasing the role of institutional investors in class actions wlil

uitimately benefit shareholders and assist courts by improving the quality of
representation in securitles class actions.” 1d.

Congress gave the initial choice of lead counsel to the lead plaintiff. See id.
at 35. As a result, Congress "expect[ed] that the plaintiff will choose

il -y

Rep. 11. However, Congress "d[id] not intend to disturb the
court'sdiscretion under existing law to approve or disapprove the lead

plaintiff's choice of counsel when necessary to protect the interests of the
plaintiff class.” Id. at 35; S. Rep. 11.

B. Facts 4
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Multiple securities fraud class actions have been filed in this Court against

Orbital Sciences Corporation. Two motions for appointment of lead plaintiff
and lead counsel are pending.

Five New York City employee pension funds claiming losses totalling

$715,592 jointly seek to be lead plaintiff. 5 The Comptroller of the City of
New York manages the investments of each of the penslon funds, and the
Corporation Counsel for the City of New York serves as counset to each of

the funds. See NY Mem. 3. Thea pension funds propose one law firm as lead
counsel,

———r— e L ma o

The "Orbital Plaintiffs Group," consisting of from about 150 to 200 persons
represented by 21 separate law firms, has filed a competing motion. The
Group proposes to "streamliine the litigation” (0G Mem. at 3) by seeking
appointment of only certain of its members. Yet, the Group relies (see OG
Mem. 1, 2; OG Opp. 2, 7) on the sum of the losses of all of its members,
not onlythose put forward as lead plaintiff. The Group's motion does not
describe these members other than to give their names and alleged losses;
it does not state whether they have any pre-existing relationships ot even
any contact with one another or whether they are even aware they have

been put forward, individually or as part of a proposed "group,” as lead
plaintiff.

Originaily, the Group asked that a subgroup of seven persons be appointed
lead plaintiff. OG Mem. 3, 13. These individuals claim losses of $271,000
(Mr. Copansky), $231,000 (Ms. Meyer), $142,000 {Mr. Greiff), $125,000
(Mr. Golinsky), $80,000 (Mr. Basch), $4,500 (Mr. Fletcher), and $4,000
(Ms. Askew), a total of about $850,000. The limited information provided
indicates that Mr. Copansky Is a resident of California and client of Berger &

Montague; Ms. Meyer is a resident of Rhode Isfand; and Mr. Greiff is a
resident of Massachusetts,

In responding to the pension funds' motion, the Orbital Group invites the
Court to replace the subgroup's four smallest investors with Mr. O'Keefe,
who claims $252,000 in losses and was not previously identified as a
member of the Orbiltal Group. See 0G Mem. 3 n.2. As thus reconstituted,
the Group members actually proposed as lead plalntiff are the three of the
original seven subgroup members, who claim a total of $644,000 in losses,
plus the new member, for a combinead total claim of $896,053 in losses.

The Group has moved for appointment of Berger & Montague and Schiffrin
& Barroway as "co-lead counsel” and two other law firms as "executive
cominittee counsel,” one of which would alsa act as"liaison counsel.”™ Each
of the proposed counsel represents a named plaintiff in one or more
separate actions against Orbital. The Group's only explanation of its counsel
arrangement is that the proposed law firms "possess extensive experience
in the area of securities litigation and have successfully prosecuted
numerous securities fraud actions"” and that multiple counsel *will be able to

deploy sufficient resources to prepare for trial in the shortest possible time."
0.G, Mem. 13; 0.G. Opp. Mem:. 7.

The Group does not describe the intended duties and responsibilities of its
four proposed law firms. Nor does it describe the lines of authority among
the firms, explain the reason why it has (apparently) divided the leadership
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of the proposed executive committee between two “co-lead counsel,” or
describe the manner in which the various counsel would function with
members of the proposed lead plaintiff group. Nor does it contend that the
pension funds' proposed counsel lacks "extensive experience in the area of
securities litigation," lacks a record of "successfully prosecut[ing] numerous

sacurities fraud actions,” or would be unable "to deploy sufficient
rasources,”

ARGUMENT

I. THE COURT SHOULD LIMIT A PROPOSED LEAD PLAINTIFF "GROUP" TO A
SMALL SIZE THAT IS CAPABLE OF EFFECTIVELY MANAGING THE
LITIGATION AND EXERCISING CONTROL OVER COUNSEL, SCRUTINIZE
EVEN A SMALL PROPOSED GROUP, AND REJECT ANY PROPOSED GROUP
THAT DOES NOT DEMONSTRATE THAT 1T WILL HAVE THIS CAPABILITY.

The Commission believes that to effectuate the Reform Act's language and
purposes the Court generally should limit a proposed lead plaintiff group to
a small size capable of effectivelymanaging the litigation and supervising
counsel. The Court should consider each member's incentive and ability to
work together to control the litigation, especially where it appears that the
"group” was formed simply to make a nominal claim to the fargest financial
interest. The Court should consider only the alleged losses of the "group” as
limited and should reject any "group" that does not demonstrate to the
Court’s satisfaction that it is constituted to lead the class action effectively.

Although the Reform Act states that lead plaintiff may be a “group of
persons," this does not mean the Court must accept as a "group” any
number and assortment of persons proposed. Courts should interpret this

general statutory language by reference to the Act's language as a whole
‘and to the Act's purposes. 6

The Act refers to a "group of persons," as an alternative to a "person,” in
the provision that establishes a presumption that the "most adequate
plaintiff” to lead a securities class action is the one with the largest claimed
financial loss. 15 U.S.C.78u-4(a)(3)(B){iii}(I). As discussed above, Congress
intended by that provision to protect plaintiff investors by making securities

litigation less of a "lawyer-driven" enterprise, and by vesting control of the
litigation in the lead plaintiff.

The presumptlon is intended to effect this result by assuring that the lead
plaintiff has a substantial stake in the litigation, and thus the abillty and
incentive to control the lawyers. This will, Congress anticipated, commonly
be an Institutional Investor which has the sophistication and ability to
controf complex litigation. See, e.q., Gluck v, Celistar Corp., 976 F. Supp.
542, 548 (N.D. Tex. 1997) ("The legislative history of the Reform Act is
replete with statements of Congress' desire to put control of such litigation
in the hands of large, institutional investors."): Greebel v. FTP Software,
Inc.,.939 F. Supp. 57, 63-64 (D. Mass. 1996) (same). 7 The Commission
hasnoted in other contexts that institutions have skills and expertise that
are likely to be very valuable to investors, and, because institutions
frequently have a substantlal financial interest at stake, are likely to devote
substantial time and resources to representing investors in litigation. 8

This does not suggest that the lead plaintiff must be an institution. But it-
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strongly suggests that a "group of persons” within the meaning of the Act

| should, like an institution, be able to effectively manage the litigation and
supervise counsel.

The mere fact that a proposed group might have the largest combined
financial stake does not guarantee that result. Indeed, that is particularly
unlikely where the group consists of a large number of previously
unaffiliated persons, who have little or no contact with one another, who by
and large claim relatively modest individual losses, and who have no
demonstrated incentive or ability to work together to control the litigation.
The problem is made worse if the persons have been enlisted to
becomelead plaintiff by counsel. @ Ordinarily, such an assemblage will be

] unable to control the litigation. The net result will be that while the "group”

nominally has a large stake In the litigation, the lawyers will dominate
decisionmaking.

Construing the term "“"group of persons” in light of the language and
purposes of the Reform Act, the Commission believes that a court generally
shoutld not approve a group as lead plaintiff unless it is small enough to be
capable of effectively managing the litigation and the lawyers. The
Commiission believes that ordinarily, in order to ensure adequate stakes,
monitoring, coordination, and accountability, such a group should be no
more than three to five persons, and the fewer the better, 10

Even if the proposed group is within this range, however, its members
should be evaluated separately for their incentive and ability to work
together to control the litigation. The Court should consider the marginal
benefit of including eachmember in the "group" as weighed against the
further division of decisionmaking authority and the other problems
attendant to enlargement of the group. The Court should scrutinize with
care situations where the "group" appears to have been formed in distregard
of, or at the expense of, {ts capacity for effective, unified decisionmaking,
simply in an attempt to aggregate a larger nominal financial interest.
Unless the court is convinced that additional members would add to -- or

not hinder -- the ability of the group as a whole to manage the litigation
effectively, it should not allow their addition. 11

In order for a court to analyze a proposed lead plaintiffgroup, full
information should be provided about the "group.” Such information shouid
include descriptions of its members, including any pre-existing relationships
among them; an explanation of how the "group" was formed and how its
members would function collectively; and a description of the mechanism
that its members and the proposed lead counsel have established o
communicate with one another about the litigation. If the "group” fails to

explain and justify its composition and structure to a court's satisfaction, its
motion should be denied.

A recent hearing on a proposed settlement suggests the sort of problems
that can arise If @ group is not constructed, and does not function, properly.
See Parnes v. Digital Lightwave, Inc., No. 98-152-CIV-T-24(C), Tr. 46-52,
98-103, 109-11, 126-27, 132-44 (M.D. Fla. Mar. 12, 1999) (in Appendix).
One mermber of a ten-person lead plaintiff group complained that the
settlement was made by the lawyers and that the group members had not
been consulted. The coutt chastised the group's counsel for a "very poor
job" of communicating with the objector, and noted that "clearly the
purpose in enacting the law was to get tead plaintiffs in there that had a
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stake and -- and perhaps some knowiledge, and -- and the ability to actually

communicate"” (Tr. 143-44). Counsel replied that "the language [of the

Reform Act] is one thing and the practicalities are another" (Tr. 43), and

i questioned the "so-called enhanced management role that the individuals
are supposed to play” under the Act, suggesting that the group members

? were "inexperienced"” and did not have theknowledge necessary to manage

the [itigation (Tr. 48). This highlights the importance of careful scrutiny at
the outset of the members, structure, and intended functioning of the
. group, and how it will manage the litigation.

Many courts have limited proposed lead plaintiff groups in accordance with
the principles outlined above, For example, in In re Baan Co. Sec. Lifig.,
1999 WL 223178, at *3 (D.D.C. Apr. 12, 1999), the court noted that a
number of courts "have determined that multiple lead plaintiffs will be
unable to control the litigation, effectively negotiate retention agreements,

and supervise the conduct of counsel.” The court stated that its "experience
with class actions and muiltidistrict litigation * * ¥ {eaches that a smali

committee will generally be far more forceful, effective and efficient than a

larger aggregation.” Id. It held that "[t]he Lead Plaintiff decision should be
made under a rule of reason but in most cases three should be the initial
target, with five or six the upper limit," and provisionally chose the three
“group” membars with the most losses. Id. 12 Courts have aiso rejected
"groups” that did notsufficiently explain or justify their compaosition. 13

Of course, if the court limits a group in size, it should consider only the
losses of the group as limited in determiningwhich applicant has the largest
claimed losses and thus is the presumptive lead plaintiff. There is no basis
for the Orbital Group's invitation to the Court to "consider[] the aggregate
losses of all {150 to 200 of its] members," 0.G. Opp. Mem. 7, even though
the Group proposeas that only four to eight of them act as lead plaintiff, and
the Court may accept even fewer., The Reform Act provides that "the court ¥
* * shall appolnt as lead plaintift" the "most adequate plaintiff,” which is
presumed to be the "person or group of persons" that "has the largest
financial interest.” 15 U.S.C. 78u-4(a)}(3)(B)(i) & (iil), Thus, only the

financial interest of the "person or group of persons” Lthal Lthe court "shall
appoint as lead plaintiff”’ is considered. Any other approach would be
"playing a shell game with the statute.” In re Baan Co. Sec, Litig., 1999 WL
223178, at *4 (D.D.C. Apr. 12, 1999) (in SEC Appendix).

The Orbital Group contends (see OG Rep. 4~5) that it is under no obligation
to provide the class or this Court with any more information about its
proposed lead plaintiff “"group” than its members' names, data relevant to
their loss calculations, and the bare minimum facts required in statutory
certifications under 15 U.S.C. 78u-4(a)(2). 1t essentially argues that the
Court must accept as a "group” any number and assortment of persons
proposed. See, e.d., OG Rep. 5 (collapsing "group" inquiry into the "simple
mathematical test” of the largest financial interestrequirement). 14 The
Group's rationales for its untenable position -~ whether based on statutory
language, case law, or policy -- do not withstand scrutiny.

The Orbital Group argues that the "plain meaning” of "group of persons” is
"an aggregation of individuals united to pursue a common goal." OG Rep. 1.
It argues that "unity of interest in the claim alone has always been the

basis for class action litigation” (OG Opp. 4; emphasis omitted). Under this
view,
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a "group” could include hundreds of members, or, for that matter,every
member, of the plaintiff class. Courts in other cases have had no difficulty
rejecting such an assertion. 15 The ‘Group's argument ignores the fact that
Congress adopted the Reform Act In order to assure that effective lead
plaintiffs, capable of controiling the:fawyers, were appointed. The Orbital
Group's approach would eviscerate the legislation by allowing large, lawyer-
formed and lawyer-controlled amalgamations of investors to serve as the
lead plaintiff. The Orbltal Group simply ignores "the Reform Act's

fundamental goal of client control,” Gluck, 976 F. Supp. at 549, see pp. 4~
8, supra.

None of the cases the Orbital Group cites (OG Mem. 7; OG Opp. Mem. 5)
holds that a "group" can be of unlirpited size and mdlscrlmlnate
composltion. Most contain little or no analysis of the "group" issue; indeed,
the issue does not appear to have b’een contested, briefed, or argued in the

cases. In contrast, where the issue has been Iitlgated courts have routinely
limited, and have even rejected, proposed lead plaintiff groups.

|

Contrary to the Orbital Group's assértion {OG Rep. 4-5), other sections of
the Reform Act do not support its position. The mere fact that one section
of the Act, 15 U.S.C. 78u-4(a)(2), requires a plaintlff to provide certain
minimum information in a certification attached to a complaint does not
preclude the court from requiring additional information where necessary to
make aproper lead plaintiff determination. 16 Nor does the fact that the Act
contemplates a "tight time frame" (':OG Rep. 5) for lead plaintiff motions
preclude careful inquiry into the way in which a proposed group is

constituted. There is no reason why a careful analysis of a proposed group
cannot be done within the time frarmes indicated by the Act.

l
The Reform Act's "mixed inquisitorifal/adversarial model for developing a
record to make the Lead Plaintiff decision” is not inconsistent with resolving
the motions "with dispatch.” See Béan 1999 WL 223178, at *1. The
Commission assumes that in eva!uatmg proposed groups courts will make
their best judgments based on reas‘anably available information. 17 If a
proposed group Is unwilling or unai:'ﬂe to provide appropriate information in
a timely manner, then this is no reason to weaken the statutory language
"group of persons" and deprive theiCourt of an independent role in

evaluating a proposed "group”; it means themotion should be denied or
modified as the Court sees fit. |

Finally, the Orbital Group touts its approach as quicker and simpler (OG
Rep. 4-5). But the pre-Reform Act Yrace to the courthouse” to fite

complaints and selection of counsel on a "first-come, first serve” basis could
also be described as "simple" {OG Rep. 5) or "swift and inexpensive" {0OG
Rep. 4). Congress disposed of those practices with the Reform Act because
it viewad them as harmful in the lohg run of litigation. See Conf. Rep. 33.
The Orbital Group's approach ignores the long-term benefits, both in terms

of effaectively run litigation and maxlm]zed recovery, that cc:u!d result from a
properly constituted and functmnmg laad plaintiff group.

{

II. THE COURT SHOULD NOT APPOINT COMPETING APPLICANTS AS “CO-
LEAD PLAINTIFFS,

S it | B gl Y (-

The Orbital Group requests (0OG Opp. 7) that even if the pension funds meet
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all of the Reform Act’s requirements for appointment as lead plaintiff and
the Orbital Group does not, the Court should appoint the Orbital Group as
"co~lead plaintiff.” The Commission believes that the Orbital Group's
request is contrary to the language and purposes of the Reform Act.

The language of the Act strongly indicates that Congress did not intend for
there to be “"co-lead plaintiffs.” The Act establishes a procedure and criteria
for evaluating competing lead plaintiff motions. See 15 U.S.C. 78u-4{a)(3)
(B)(iii) (referring to appointment of "the person or group of persons * * *
who filed a complaint or a motion” and has "the largest financial interest”)
(emphasis added). The Act speaks in thesingular, of the court appointing a
"lead plaintiff,” not lead plaintiffs. See 15 U.S.C. 78u-4(a)(3){(AY(D)&(ii). It
provides a mechanism for identifying "the most adequate plaintiff,” not the
two or more most adequate plaintiffs. 15 U.5.C. 78u-4(a)}{3)}{(B)Y(1)-(iii). It
specifies that the most adequate plaintiff is presumptively the "person or
group of persons” which "“has the targest financial interast" in the case. 15
U.S.C. 78u-4(a)(3)(B)(ii)(1){bb). It seems unlikely that Congrass

contemplated that in the typical case there could be more than one plaintiff
with "the largest” financial interest.

The mere fact that the lead plaintiff provisions refer to "the member or
members of the purported plaintiff class” and "person or group of persons”
as lead plaintiff does not mean that there can be multiple lead plaintiffs.
Under the statutory presumptiion, muitipie ciass "members" or “persons”
can be appointed lead plaintiff only to the extent that they form a single
"group.” The statute refers to a "person or a group of persons,” not &
combination of multiple groups or multiple persons not part of one group.
As discussed above, a "group"” must serve the same statutory purposes as a
"person," which requires it 1o have unified decisionmaking. 18

There is no indication that Congress intended in specifying procedures and
criteria for the determination of the mostadequate plaintiff to give plaintiffs
a basis for urging courts to exercise wide discretion to combine class

members and loss amounts and create coalitions. The Group cites no basls
in the statute or the legisiative history for a court to compel a single

movant that satisfies all of the criteria fer appointment as lead plaintiff and
which objects te divided leadership of the class action to join a faction of
competing lead plaintiff movants.

Were the plaintiff with the largest financial interest to be joined by
competing "co-lead plaintiffs,” that plaintiff's ability to negotiate effective
legal retention agreements and to exercise control over the litigation and

the lawyers would be dissipated. See In re Cendant Corp. Litig., 182 F.R.D.
144, 147-99 (D.N.J. 1998). Institutional Iinvestors, which are already

-y e,

do so if they could not exercise effective control of the iitigation, and
instead had to shate decisionmaking authority and possibly engage in
disputes with "co-leadplaintiffs.” 20 Appointing "co-lead plaintiffs" would

dilute the presumptive lead plaintiff's ability to manage the litigation and
supervise counsel effectively.

Numerous cases have rejected proposals for appointment of "co-lead
plaintiffs.” In In re Advanced Tissue Sciences Sec. Litig., 1998 U.S. Dist,
LEXIS 16926, at *13-14 (5.D. Cal. Oct. 20, 1998), a proposed lead plaintiff
group "appeal{ed] to the Court's equitable powers for the creation of a co-
lead plaintiff/co-lead counsel leadership structure." The court rejected the
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proposal, holding that "where two or more parties are competing for
appeointment as lead plaintiff, the mandate of the [Act] is unambiguous”

and that "the plain language of the [Act]" requires appointment of the
single applicant that meets all of the statutory criteria. Id. at *14. 21

The only decislon of which the Commission is aware that has attempted to
set forth a rationale for the appointment of "co-lead plaintiffs” is In re
Oxford Health Plans, Inc. Sec, litig., 182 F.R.D. 42 (&.D.N.Y, 1998). In
Oxford, the court appointad "co-lead plaintiffs" despite the fact it
determined that one tead plaintiff movant with a larger financial interest

than any of the other competing movants combined met all of the criteria
fwr appomtmant os lead plaintiff. The Commiossion disagreeos with tho Oxford

coutt’'s reasoning in appointing "co-lead plaintiffa."

Language in the Qxford oninion suagests that the court may have been
CONMCTrnNCd abouul audcyuacy Ol g esentation and the reasurcen necdad for
Hulgmtion., 22 However, rothoar than adlddosasineg any siich concernas within the

framework of the Act itself, under an adequacy of representation analysis or

throughan ecvaoluation of tho counsal arrangamaant prowocad by tha movant
with the largest financial interest, the court misinterprelecd and essentially
disreyarded the statutory presumption. Moreover, in substituting its own

"principle of providing the class with the most adequate representation™ for
the statutory presumption of the "most adequate plaintiff," id. at 49, the
Oxford court relied on policy considerations such as "diverse
representation,” id., that Congress rejected in adopting the Act. 23

The Oxford court's suggestion that "the lead plaintiff movants are not in
fact competing with each other,” 182 F.R,D. at 49, ignores Congress’
judgment that certain members of the class are more effective
representatives than others. Regardless of whether the court believes that
"each plaintiff [can] control its own chosen counsel," id., competing views
among the "co-lead plaintiffs" will necessarily diminish their ability to
control the litigation. See Cendant, 182 F.R.D. at 147 ("representation by a
disparate group of plaintiffs ¥ * * could well hamper the force and focus of
the litlgation”). There is no guestion that as a general matter the existence
of multiple lead plaintiffs will diminish the bargaining power {(e.g., regarding
retention of counsel) of the lead plaintiff with the largest stake and will
dilute its abitity to control the litigation and the lawyers.

Rather than erroneously appainting multiple lead plaintiffs,the Oxford court
should have exercised its traditional discretion to evaluate counsel and

Ay g g oy ey Sl sepuiale s Sy ey iy, S

contrast to the strictly defined procedures and considerations that prescribe
the determination of lead plaintiff * * * the Court's approval [of the
proposed lead counsel] is subject to its discretionary judgment that lead
plaintiff's choice of representative best suits the needs of the class.” The

litigation other counsel capable of advancing additional funds" as a basis for
appointing "co-lead plaintiffs.” 1d, at 148,

IT1I, ALTHOUGH COURTS SHOULD NOT, EXCEPT IN VERY UNUSUAL
CIRCUMSTANCES, FORCE A LEAD PLAINTIFF TO RETAIN COUNSEL IT HAS
NOT SELECTED ITSELF, THEY SHOULD ACTIVELY EXERCISE THEIR
DISCRETION TQ REVIEW MULTIPLE LEAD COUNSEL PROPOSALS.
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For the reasons fully explained in the Commission's amicus curiae brief in
Baan, which the district court appended to its deacision in that case, 1999
WL 223178, the Commission belieaves that courts should actively exercise
their traditional discretion, retained under the Reform Act, to review
mutitiple lead counsel proposals. While muitiple counsel arrangements may
at times be warranted where firms bring complementary resources and
skills to the case, they can also give rise to increased costs, conflicts, and
other serious problems. 24 The courtshould carefully scrutinize these

arrangements to assure that multiple counsel are needed and will not give
rise to problems.

CONCLUSION

L

For the foregoing reasons, the Commission believeé that the Court should
appeoint lead plaintiff and fead counsel based on careful attention to the

facts of this case and in accordance with the considerations discussed in
this memorandum.

Reaspectfully submitted,
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FOOTNOTES

1 The Commission takes no position on issues not referenced in this
memorandum that are or might be raised In this case, such as disputes
about the dollar amount of losses, or on the ultimate questions of who

should be appointed lead plaintiff and lead counsel under the facts of this
case.

2 Congress was especially concerned that in some such cases lawyers
engage in abusive practices and "often receive a disproportionate share of
settlement awards."” Conf, Rep. 36; accord id. at 31-33; Report on the
Private Securities Litigation Reform Act of 1995, 5. Rep. No. 104-98, 6-12

(1995) ("S. Rep."); Report on the Common Sense Legal Reform Act of
1995, H.R. Rep. No. 104-50, 14-20 (1995) ("H. Rep.").

3 See, e.g9., 141 Cong. Rec, S8895 (Sen. D'Amato) ("the legislation
empowers investors so that they, not their lawyers, have greater control
over their class actlon cases™), S8897 (Sen. Domenicl) ("So what we have
and what is wrong with this system Is very, very fundamental. Lawyers, not
clients, control these cases.™) (June 22, 1995); 141 Cong. Rec. $9055 {Sen.
Frist) ("the lawyer-driven nature of these lawsuits tends to shortchange
investors who have truly been defrauded™), S9065 (Sen. Grams) ("the
plaintiff who is bringing the suit [now] * * * this is basically the attorney"),
S9075-76, 77 {(Sen. Hatch) ("the bill contains a number of refarms of
securities litigation class actions that are designed to increase participation
of the real shareholder plaintiffs and decrease the control of attorneys”),
S9077 (Sen. Murray) ("[investors] have a right to have mote of a say in
steering the course of litigation”) (June 26, 1995); 141 Cong. Rec, 59172
(Sen. Hatfield) ("This leqislation is about curtailing the abuses in this
country’s securities litigation system and empowering defrauded investors
with greatet control over the class action process."), S9173 (Sen. Mikulski)
("with this bill, the court will be able to pick one person -- who has lost a ot
of money in a class action suit -- to be the leader. This way the system
works for investors instead of against them,” as when "lawyers seek out
clients just so they can have cases to litigate") (June 27, 1995); 141 Cong.
Rec. 59212 {Sen, Domenici) (bill "puts investors with real financial
interasts, not lawyers in charge of tha case"), §9321 (Sen. Dodd) (hill
"empowers investors so that they, not their lawyers, have greater control
over their class action cases™) (June 28, 1995); 141 Cong. Rec, S17934
(Sen. D'Amato) ("[Biil] will empower real investors, especially pension
funds and other institutional investors, to take control of the lawsuit."),
517556 (Sen. Dodd), 517967, 517969 (Sen. Domenlici) ("[Bill] contains
provisions which place investors, not lawyers, in control of the lawsuit.
Unlike the current lawyer-driven system, under this new lawthe investors
with the greatest stake in the outcome of the litigation will contro! the
case."), §17980 (Sen. Murray) {bill "will reform our securities law so that
investors will have more of a say in the outcome of their suit"), S17982
(Sen. Frist), S17983 (Sen. Dole) (bill "diminishes the likelihood that these
caseas will be driven by lawyers, instead of real plaintiffs by allowing the
most adequate plaintiff to be the party with the greatest financial interest"),
517984 (Sen. Moseley-Braun) ("Many investors also support this bill
because it gives them, rather than the lawyers who are supposed to be
working for them, control of any class action suits filed. It is the client,
rather than the attorney, that is supposed to control a lawsuit, and part of

L —
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the reason this bill is so necessary is that this simple principle has somehow
gotten lost in recent years.") (Dec. 5, 1895); 141 Cong. Rec. H14038 {Rep.
Cox) ("What we are seeking to do here is to protect investors so that they
are in charge of these kind of lawsuits."), H14039 (Rep. Bliley) (bill "puts
control of class action lawsuits back in the hands of the real shareholders,
where it belongs"), H14048 (Rep. Harman) (bill "ends abusive practices and
restoras investor control over lawsuits"), H14050 (Rep. Deutsch) {bill "will
rastore power to real investors in securities lawsuits, changing the rules so
that actual investors, not predatory fawyers call the shots") (Dec. 6, 1995);
141 Cong. Rec. S12054 (Sen. Hatch), $19084 (Sen. Reid) ("Defrauded

investors are not adequately compensated because attorneys, not investors,
control these class actions.”) (Dec. 21, 1995).

4 This section is based on the opening ("OG Mem."), opposition ("OG
Opp."), and reply ("OG Rep.") briefs, and accompanying materials, of the
"Orbital Plaintiffs Group"” (or "Orbital Group" or "Group"); and the opening
("NY Mem."), opposition, and repiy briefs, and accompanying materiais, of
the "New York City Pension Funds” (or "pension funds").

5 These funds are: New York City Employees' Retirement System; New York
City Fire Department Penslion Fund; New York City Beard of Education
Retirement System; New York City Police Superior Officets' Variable

Supplement Fund; and New York City Firefighters’ Variable Supplement
Fund., NY Mem. 2-3,

b See Greebel v, FTP Software, Inc., 939 F. Supp. 57, 6§3-64 (D. Mass.
1996) (interpreting Reform Act's notice provision in conjunction with largest
financial interest requireament because a “statutory provision should be read
by reference to the whole act"), citing John Hancock Mut, Life Ins. Co. v.
Harris Trust & Sav. Bank, 510 U.S. 86, 94-95 (1993); see also Robinson v,
Shell Oil Co., 519 U.,S, 337, 341 (1997) ("The plainness or ambiguity of
statutory language is determined by reference to the language itself, the
specific context in which that language is used, and the broader context of
the statute as a whote.™); United States v. Taylor, 487 U.S. 326, 333
(1988) (reviewing legislative history to interpret general statutory

et iy T gl Py s -y Bt i S-S ey i - Y iy v -+ Tl

U.S. 766, 774 (1983) (considering "congressional concerns that led to the
enactment of [the statute]”).

7 As explained in a [aw review articie cited in the Act’s legisilative history as
"provid[ing] the basis for the " most adequate plaintiff’ provision,” S. Rep.
11 n.32, "[ilnstitutions' large stakes give them an incentive to monitor, and
institutions have or readily could develop the expertise necessary to assess
whether plaintiffs' attorneys are acting as faithful champions for the plaintiff
class.” Elliott J. Weiss & John S. Beckerman, Let the Money Do the
Meanitaoring: How Institutional Investors Can Reduce Agency Costs in
Securities Class_Actions, 104 Yale L.1, 2053, 20985 (1995) ("Weiss &

Beckerman"). The authors further argue that institutions can obtain more
favorable settlements, and should be "in a position to negotiate fee

arrangements with plaintiffs' lawyers before class actions are initiated[,] * *
* I'which] may well ¥ * ¥ differ substantially from the fee structures that
courts currentlty employ." 1d. at 2107, 2121; accord City Nominees, Ltd. v,
Macromedia, Inc., No. C97-3521-SC, slip op. at 2 (N.D. Cal. Jan. 23, 1998)
("As courts have noted, large institutional investors have proven to be more
efficient plaintiffs than unrelated plaintiffs grouped together, producing
larger recoveries with smallerattorney's fees than individual plaintiffs.”); In
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re California Micro Devices Sec, Litig., 168 F.R.D. 257, 275 (N.D. Cal. 1996)

(discussing institutions in non-Reform Act case), 965 F. Supp. 1327, 1330-
32 (N.D, Cal. 1997) (same).

i 8 See, e.q., Memorandum of Securities and Exchange Commission_in

| Support of Motion for an Order Permitting Securities Trading in Certain
Circumstances, filed in In re WRT Energy Corp., No. 96-BK-5012 (Bankr.
W.D. La. May 6, 1996) at 2, 4 (advising bankruptcy court that entities such
| as investment advisers, broker-dealers, pension funds, banks, and
insurance companies, while serving on creditors’ committees, should be

| allowed to engage in trading in the securities of debtors, subject to certain
j restrictions designed to prevent trading on material nonpublic information).

9 In its 1997 report on the Act, the Cammission's Office of General Counsel
stated that some lawyers, "[t]aking advantage of [the Act's] provision”
allowlng appointment of a "group of persons” as lead plaintiff, have
attempted "to recruit investors as additional clients." Office of the General
Counsel, Securities and Exchange Commission, Report to the President and
the Congress on the First Year of Practice Undet the Private Securities
Litlgation Reform Act of 1995 65 (Apr. 1997) ("SEC Staff Report").
Specifically, some lawyers have "phrased [notices to the class under the
Act] in a way more likely to attract clients, rather than competition from

investors (and other law firms) Independently vying to be named lead
plaintiff.” Id.

10 There may, of course, be unusual circumstances that warrant departure
from these limits. Such circumstances might include pre-existing
relationships among the members or other factors indicating that they have

a special capacity to provide able and unified decisionmaking independent
of counsel.

11 A form of gamesmanship appears to be at work in some Reform Act

! cases in which the proponents of a lead plaintiff "group” adjust its members
for the purpose of assuring that, in total, it has more losses than &
competing lead plaintiff applicant (typically an institution), and thus should

ek S

Group, Inc., No. 98-AR-1407-5 (N.D. Ala., Acker, 1.), a large "group”
originally proposed that five of its members be appointed lead plaintiff.
When an institution with losses rivalling the subgroup’s filed a competing
motion, the "group"” enlarged its proposed subgroup to ning members (and
proposed another law firm representing one of the new members as a third

"co-lead counsel™). We believe that this sort of conduct warrants scrutiny by
the courts.

In this regard, the Orbital Group injtially proposed seven persons, with
claimed losses totalling $850,000, as lead plaintiff. While $850,000 in
losses is more than those claimed by the pension funds, the number of
persons in the "group™ exceeded the three, and no more than five, persons
recommeanded by the Commission and the recent Baan decision. The Group
apparently decided to jettison four subgroup members (see OG Opp. 3 n.2),
but this would have reduced the sum of the remaining three members'
losses to less than the pension funds'. The Group then added a new person
with a $252,000 claim to the Group and subgroup, bringing the subgroup's
total claims up to almost $900,000, more than the pension funds’, but
keeping the subgroup's size at four.
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12 See In re Oxford Health Plans, Inc. Sec. Litig., 182 F.R.D. 42, 46
(5.D.N.Y. 1998) (limiting a proposed 30-member group to three members,
"each of whom has suffered from two to three million dollars in losses™);
Chill v. Green Tree Financial Corp., 181 F.R.D. 398, 409 (D. Minn. 1998)
(appointing a "smaller subset" of a large proposed lead plaintiff group); In
re Advanced Tissue Sciences Sec, Litig., 1998 U.S. Dist, LEX1S 16926, at
*¥19-23 (S.D. Cal. Oct. 20, 1998) ("courts have repeatedly rejected motions
for the appointment of large amalgamations of unrelated persons as lead
plaintiffs as being directly contrary to the [Act]"); Lubitsch v. Dataworks
Corp., No. 98-2012-1EG (JAH), slip op. at 4 {S.D. Cal. Feb. 9, 1999)
(appointing group ofthree, rather than 25, to "minimiz[e] lawyer-driven
litigation™ and avoid "making administration of this action needlessly
complex and unwieldy"): Zaltzman v. Manugistics Group, Inc., No. 5-98-
1881, slip op. at 11 (D. Md. Oct. 8, 1998) (limiting proposed group
consisting of 92 individuals and entities to the two members with the
largest claimed losses); City Nominees v, Macromedia, No. C97-3521-5C,
slip op. at 2, 7 (limiting proposed group where "counsel has presented no
rationale for [its] breadth" and its size "would make the administration of
this complex civil action even more complex™); In re Informix Corp. Sec.
Litig., No. C-97-1289-SBA, slip op. at 6 (N.D. Cal. Oct. 17, 1997) (rejecting
large "group," stating that it "would not be able to have the type of
meaningful participation in the conduct of the litigatlon which was one of
the guiding purposes of the lead plaintiff provisions"); see also In re
Milestone Scientific Sec. Litlg., 183 F.R.D. 404, 418 (D.N.]. 1998) (stating
that a "fundamental goal of the [Act] * * * [is to] empower|] a unified force
to control the litigation” and that "[t]jhe composition of the proposed
[group] must be scrutinized carefully” because it raises "concerns regarding
the dlvision of authority and dilution of control").

13 See Ravens v, Iftikar, 174 F.R.D. 651, 662-63 (N.D. Cal. 1997) (denying
without prejudice proposed group's iead plaintiff motion, in part due to its
fallure to provide sufficient information about its members' "background,
experience and capabilities"™); In re Donnkenny Inc. Sec. Litig., 171 F.R.D.
156, 157-58 (S.D.N.Y. 1997) {where six formerly competing, unrelated
investors had not justified their "group,” appointing one member with

significantly more losses than the others); Sherleigh Assocs. v, Windimere-
Durabje Holdings, Inc., 1999 U.S. Dist. LEXIS 2905, at *11-14 & n.1 (S.D.

Fla. Mar, 9, 1699) (appointing "one of approximately thirteen” group
members), aff'd, 1999 U.S. Dist. LEXIS 3744 (S.D. Fla. Mar. 18, 1999);
Tumolo v. Cymer Inc., No, 98-CV-1599 TW (POR), slip op. at 2-4 (5.D. Cal.
Jan. 22, 1999) (clenymg motion without prejudice because "[p]llaintiffs have
failed to present sufficient evidence that this smaller group of seven
plaintiffs is any more qualified to serve as lead plaintiff than any of the
other 332"); In re Graham-Field Health Products Litig., No, 98-CV-19:3
(DRH), slip op. at 3, 4 (E.D.N.Y. Aug. 10, 1998) (declining tc approve 50-
person "group" because "it may well ¥ * ¥ defeat the [Act's] purpose”).

14 Although the Group advocates (OG Rep. 5) a "simple mathematical test”
for determining largest financial interest, it earlier urged the Court to
conslder to whom "the case matters more” (0OG Opp. 3). It argued that the
Court should discount the pension funds' Josses to some unspecified degree
based on "presumling]” that the Orbital Group members had losses "of

magnitude greater if measured as a percentage of their individual
portfolios™ (id.).

bttp:/wrww.sec.gov/litigation/briefs/orbital.him . 1/16/02
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But the lead plaintiff presumption is framed in terms of "the largest
financial interest in the relief sought by the class,” not in terms of loss as a
percentage of net worth, See In re Cendant Corp. Litig., 182 F.R.D. 144,
147 (D.N.]1. 1998). The Cendant court explained the presumption in terms
of absolute dollar loss: “plaintiffs with the assets necessary to have made
large investments will also be able to negotiate the most advantageous
rates to the class” and have "the most to gain from any marginal increase
in dollars recovered per share." 1d. at 148-49. Moreover, the Group's
"portfolio” argument is inconsistent with the fact that when Congress

. enacted the Reform Act, it was well aware that institutions have millions or
billions of dollats of assets under management and that these amounts
easily could dwatrf losses in particular cases. Seg, e.q., Conf. Rep. 34
{noting that "[iInstitutional investors are Amerlca's largest shareholders,
with about $9.5 trillion in assets, accounting for 51% of the equity market”
and that "pension funds account[] for $4.5 trillion [] or nearly half of
institutional assets"); Weiss & Beckerman, 104 Yale L.1. at 2089-91 (study
] of claims reports for 20 settled class actions shows that institutions
sometimes had largest claim with losses of $450,000 to $626,374).

15 See, e,g., Baan, 1999 WL 223178 (denying motion to appoint 466

persons); Tumolo, slip op. at 2-4 (same; 332 persons); Advanced Tissue,
1998 U.S. Dist. LEXIS 16926, at *19-23 (denying competing motions for

appointment of 165 and 250 persons); Informix, slip op. at 6 (same; 879,
274 persons).

16 For example, each certification submitted by the Orbital Group states
that an individual is willing to serve as a class representative; it does not
indicate that the person is even aware that he or she has, in fact, been put
forward, Individually or with someone else, as lead plaintiff. See Parnes, 1.
98-103, 109-11 (member of ten-person group states that he was not aware

he was lead plaintiff until learning that a settlement had been presented o
the court).

17 The Orbital Group offers no basis for concluding that it would be "[]
expensive” (OG Rep. 4) or "cost[ly]” (OG Rep. 5) or time-consuming (OG
| Rep. 4-5) to include additional information about its own proposed group's
members, structure, and Intended functioning in its own lead plaintiff
motion. There is no reason to assume that "discovery would frequently be .
needed" (OG Rep, 5) if a proposed group provided appropriate information
about its "group.” Lead plaintiff submissions would establish a record and
the argumaents, and the court could conduct the inquiry.

18 See Milestone, 183 F.R.D. at 417 ("While the [Act] refers to "a person or
group of persons' as capable of serving as the lead plaintiff, the surrounding
statutory language forecloses the appointment of multiple groups or
multiple persons not part of a cohesive group.”).

19 The Commission has reported that "[i]ln the 105 cases filed in the first
vear after passage of the Reform Act, we have found only eight cases in
which Institutions have moved to become lead plaintiff." SEC Staff Repott at
51. More recently, Commissioner Isaac C. Hunt, Jr. testifled that out of 124
federal class actions filed between January 1997 and October 1997, the
Commission was aware of only six In which institutions had sought lead
plaintiff status. Testimony of Securities and Exchange Commission

http://www.sec.gov/litigation/briefs/orbital.htm 1/16/02
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Concerning S. 1260, the "Securi _‘@s Litigation Uniform Standards Act of

n Securities, Committee on Banking,
enate (Oct. 29, 1997).

20 See SEC Staff Report at 51-
405668, at *4 n.9 (D. Minn, Ap -
not to seek the status of a Lead
separately litigate its claims so

D'Hondt v. Digi Int'l Inc., 1597 WL
F 1997) (nhoting that institution "elected
4amtif " because it "would prefer to
5 riot to impair its autonomy™).

St
£ ) . " .
21 Accord Cendant, 182 F.R.D. At 147-48 (denying "all motions for

appointment as co-lead plamt;ﬂ!%that do not chatlenge the [largest
stakeholder's] statutory presumption of adequacy," including motions "offer
[ing] little more than the gener glassertmn that diversity of representation

would benefit the class” or "thelafgument that additional plaintiffs bring to
the litigation other counsel cap e of advancing additional funds"); Gluck,

976 F. Supp. at 549-50 (rejectifig "co-lead plaintiff* proposal because it
would detract from client contr ?reduce the influence and responsibility of

the lead plaintiff, delegate mor gontrol and responsibility to the lawyers,
and unnecessary increase the t ‘e and expense spent on preparing the

case); Steiner v. Franking, 1998 ).S. Dist. LEXIS 21804, at *15-16 (N.D.
Ohilc July 16, 1998) (same); Relaer v, Altris Software, Inc., 1998 U.S. Dist.
LEXIS 14705, at *16-18 (S.D. (ﬁa’l. Sept. 14, 1998) (same); Chan V.
Qrthologic Corp., No. CIV 96-1° l-’-‘r PHXRCB, slip op. at 6, 12 {(D. Ariz. Dec.

19, 1996) (rejecting applicant'sjjequest to be appointed "co-lead plaintiff”
on grounds that a competing applicant qualified as presumptive lead
plaintiff under the Act and the yguld-be "co-lead plalntiff" had “failed to

rebut the [Act's] presumption"); IMalin v. Ivax Corp., No, 96~1843, Order at
a); see Milestone, 183 F.R.D. at 417-18.

?I

22 See id. at 45-46 ("concern(];

ith the potential costs and expenseas of
this litigation” and referring to {geint funding,” "pooling * * * of the
resources of the plaintiffs’ coun | in order to support what could prove to
be a costly and time-consumind fitigation™); 47 (expressing concern that an
institution that funds the litiga H might "hecome[] conflicted and have to
drop out™); 49 ("[iln light of thg jmagnitude of this case, * * * the use of
three lead plaintiffs * * * allowd lfor broad representation and the sharing of
resources and experience to eng [‘ re that the litigation will proceed
expeditiously against Oxford anu|the experienced counsel it has retained to
represent it"); see also id. at 5{#{{expressing concern about "potential
defenses * * * successful!y -  u[ting] a finding of typicality").

23 See Milestone, 183 F.R.D. r 17 ("Focusing on considerations such as
diverse representation and adonal financing overlooks the fundamental
goal of the [Act], that of empowaring a unified force to control the
litigation."}; Greebel, 839 F. S -1- at 63-64 (citing legisiative history).

24 Seg, e.q., Donnkenny, 171 FiR.D. at 158 (warning against "duplication
of attorneys' services™ and "indrgase {in] attorneys' fees and expenses");
Gluck, 976 F, Supp. at 549 (toje g large number of counsel "would

unnecessarily increase the timeg mand expense spent on preparing and
litigating the case"); Milestone n 83 F.R.D. at 419 (reserving decision
onmoticn to appoint three lead Ji‘ounsel where motion had "not delineated
any specific responsibilities forjj counsel and "not shown how the benefits
derived from appointing mU]t!E“ lead counsel outwelgh the complications
and increased costs and expengsgas associated with the ' litigation by

committee’ approach”™), motionldenied, 1999 U.S. Dist. LEXIS 6798 (D.N.J.

|

it
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Mar. 25, 1999); Sherleigh, 1999 U.S5, Dist. LEXIS 2905, at *13-14 & n.1
(finding that “consortium of tenifirms {was] not in the best interests of the
class members"), |

[k
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LINTTED DISTRICT COURT
WES RN DISTRICT OF WA NG TON
AT SEATTLE

(ol -151

ther simitatly sitgfed, 7

No. CO1-1348L

10 § * Plaintiffs,
ORDEE APPOINTING LOUISIANA.

SHERI ?SPENSQQ&M

FUND ASLEAD P!

| ARE CORPOR&TTON,era%.;
! . Defendmis,
|

A e siieieliion,

Thia matter comes before the Cenn on “The Lonisiana Sheriff™s Pension & Relief ‘ |
thd’a Motion for Appoinmyent as Lead Pimnff and for Appointment of Lead Counsel” and
} the “Motion of John R. Peterson 2o Cmsa‘hdate Retated Actions, to Appoint Lead Plaintif end

! to Appoint Lead and Liaison Counsel.” The two plaintiffs” groups seck appointment as lead

0 p!amﬁﬂ' pursuant to the Privaete Securihes Lm,ganon Reform Act of 1995 ("PLSRA™), which
o0 | { requires that the Court determine which mamber or members of the plaintff class is most

’y t capable of adequately representing the absent class members” interests. 15 1J.8.C. §§ 772-1 and
2 . 78u-4. Haviug reviewed the competing motwns for appointment as lead plawmiff, considered the
2a ‘ avguments of counsel in apen court on Jammary:10, 2002, and made certain oral findings on the
ae | ! record which ave hereby incorporated, the Cﬁuﬂ fmds a8 followa:

25 | (1} Congolidation of al claims arising aut of the sale of Onyx Software Corporation stock

26 hctmlanmuy 10,2003, and August 14, 2@0‘! m::luswc, 15 appropriare. Pursuant o Foed R.

\ A

l?
18 |

| ORDER APPOINTING LEAD PLAINTIFF
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CW P. 42(a) ang 15 U.S.C. § 78u-4@)(3XBXii}, the following actions are hereby consolidared

fﬁf gl} PUTDOSES !

Creawford v. Onvx Software Corpors 's N, efal, CO1-13461;
. gt gl., CO1-1500L;
ROm@R el , CO1-1556L.;
Majqnsiviy | etal, CO1-15671.;

|
2
3
@
5

Evm -- myg filed in this consolidercd W’ﬂﬂm ghall bearthe fbllawmg caphion:

l

6
7
8
9
0

1

UNITED STATES DISTRICT COURT
11§ WESTERN DISTRICT OF WASHINGTON
AT SEATTLE .

14 INRE Dwx SQFTWARE, - ) No. C01-13461.
s | i CORP N :

16 T

17 a | Counsel shall make ciforis to identify all casas, other than those listed abtwa, which might

10 E Court ot ave Tater filed n or transterred to dus chamct.

20 ll (2) If any other actions onbehalf of & iﬂms seserrng substansially the same claim or

21 || cleims against Onyx Software Corporation are :d emtified, lead coumsel shall notify the Court and

29 { serve a copy of this Order on the atorneys for plamnﬁ‘(s) and any new defendani(s) ﬂw newly
| 23 | ' 1dﬂnuﬁed case. The case shall then be mﬂﬁhﬁﬂﬁﬂ under Cause No. 01-1346L and the terras of

24 § E'hm Order shall spply umless a party in the newly ldemﬁﬁd case files, within ten (10) days after

25 § %hc dase upon which a capy of this Order s sewed on them, an application for retief from this

26 & | Order or any provision herem and the Court dcczm iv appropriaie 1o grant such applicahon.
E
{ ORDER APPOINTING LEAD PLAINTIFF {2-
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53) Porsuantto 15 US.C §§ 772-1{aX3)(AX3) end 78u-4(a)}3)(AX1), plaintifi i the
3 ftware Com., &7 al., published a potice of pendency of the:

| the loszes ered by either John Peet
| (epproximately $25.000).
(6) Plaintiffs Petexson, Skirball, and Wimsoh's aggregation of their claims i ,_
to show that they have the Jargest financial interest in this litigation is not convincing m light of
| the purposss of the PSLRA
an efiort to win appointment as lead plaintff hag no real cohesiveness, 1s less hkely to be
conivol of the litgation, and 15 subyect to sl of the obgtacles that npmaﬁé make Eroup £Cnon
difficult. Even though the Peterson Group congists of andy three individuals, their decis;

son (approximately $60,000) or the Skirball Group

A loase group of investors whose relationship was forged only In

Whether plaintiffs Peterson, Skirball, and Wunsch conld sarisfy the typicality
aguirement of Fad. R. Civ. P. 23 1= donbtiul. MNome of the fndividual plainﬁﬁ‘s purchased stock

| (B) Pursnant to 15 US.C. 8§ Wz-l{a)[S)(B;) end 78u-4{a) (3} B), LSPRF is most capable
O'f atequarely reprecenting the mierests of absent class members and is hereby appointed as lead
{ plaintiff in the consolidated actions. |

: (2) Pursusgnt to 15 U.S.C. §§ 772-1(8)}{3}B){v) and 78u-4{a)(3XBXV), LSPRF has

| ORDER APPOINTING LEAD PLAINTIFE 3.
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selected the 1w firms of Bemnsiein Litowiz Berger & Grossman LLP and Hagens Berman LLP

to act as co-lead counsel. Those sclesnions are hereby spproved

L (10)Lead counsel shall have the following responsibilities and durties, t be carried ont

either pereanally or throngh counsel whom lead counsel shall designate:

a. to conrdinate the briefing and argw
condinate the conduct o any and all discovery proceeding

nent of any and sll motions;

d. to caordinate the selection of commsel w act A3 spokegperson ot 211 prefrial

& t0 coordinate and direct the pretyial diseo
mial, the trial, and the post-irial praceedings in this matier;

h. to coordinate the preparation and filigs of all pleadings; and

Tvise all other maners concerning the prosecution or respfution of the
consolidated actions.
13 {11} No motion, discovery reqnest, or other pretrial proceedings shall be initiated or filed
j by any plainti{f without the approval of lead counsel, se as v prevent duplicative pleadmg
discovery by plaintiffs. WNo seitlement negonations shall be condnered without the approvel of

&34 counsel shall be the contact hetween plamnifds’ coumsel and defendan
- § counsel, as well as the spokesperson for all plaintffs’ counsel, and shall direct and coordinae

o4 | the activities of plain®iffs’ counsel.

| {13} Lead counsel shall be the coniact between the Court and plaintifis snd their coimssl.
25 & (14) Lead counsel shall hirve the responsibility of receiving and dissemminating Court

| ORDER APPOINTING LEAD PLATNIRF -
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orders and notices. Defendanis shall effect service of papers on plaintiffs by serving copies on
both lead cotmsel by ovemight delivery service, telecopy, or hand delivery. Plaintifts shall

| effect service of papers on defendans by serving copies on each of their counsel by overnight
delivery sexvice, telecapy, or hand delivery.

For all of the foregoing reasons, *The Lonisiana She

ni's Pensioa & Reliof Fund’s
Motion for Appointuent as Lead Flawmit and for Appointment of Lead Counsel”™ is GRANTED
and the “Motian of John R. Peterson 1o Consclidale Related Actions, 1o Appoint Lead Plaintfy

| and to Appoink Lead and Lisison Counsel™ is DENIED. The Clerk of Court is directed 10

Hopert &. Lasn

Uniied States ct Tudge

) ORDER APPOINTING LEAD PLATNTIFF -5-
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
)
MARK NEWBY, iandividually and on )
behalf of all others similarly situated, ) CIVIL ACTION NO. H-01-3624
) (Securities Suits)
Plaintift, )
Vs, )
) CLASS 0
ENRON CORP., et al., ) .
Defendants. )
)

1

DECLARATION OF THURBERT E. BAKER IN SUPPORT OF THE MOTION OF THE
STATE RETIREMENT SYSTEMS GROUF FOR THE APPOINTMENT OF LEAD
PLAINTIFF AND FOR APPROVAL OF ITS SELECTION OF COUNSEL

I, Thurbert B. Baker, hereby declare as follows:

1. 1 am the Attomey General of the State of Georgia and the legal advisor for the Teachers
Retitement System of Georgia and the Employees’ Retirement Sysiem of Georgia (collectively,
“Georgia™). Georgia, together wiﬁ: pension funds serving the states of Ohto and Washington,
has sought 1o be appointed lead plaintiff in this mater (the “Litigation™). | am sui juds and make
this declaration based upon personal knowledge, unless otherwise stated.

2. I am familiar wath the motions made by the various other individugls and ennties seeking
appointment as lead plaintiff in this Litigation and the provisions of the Private Securities
Litigation Reform Act of 1995 (the “PSLR.A"’). For the reasons set forth herein, 1believe the
Srate Retirement Sysiems Group (the “State Group™) is exacyly the sort of sophisticated and
motivated lead plainiiff Congress envisioned when it passed the PSLRA.

3. The State Group’s Josses on wansacnons in Enron securities during the Class Perjod are
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estimated at approximately $330.7 million (including approximately $47.7 million in losses
suffered by proposcd Advisory Plamtiff the Retirement Systems of Alabama), as set forth in the
Memorandum of Law in Support of Motion of the State Retirement Systems Group for the
Appoinmment of Lead Plaintiff and for Approval of its Selection of Counsel at 2, 7-8.

4. Unlike many of the other “groups” seeking lead plaintiff appointment, the members of the State
Group and their representatives enjoy long-standing relationships that existed well before this
Litigation and will continue well after its termination. 1 advise Georgia on this Litigation and all
other legal matters. Similarly, the retirement systems of Ohio and Washington are advised by
their Anomeys General: the Honorable Betty D. Monigomery, and the Honorable Chnistine O.
Gregoire, tespectively. We each have commined our own time — and that 'of several ailorneys
on our staffs — 1o this matter. My office has confenéd with the offices of Attorneys General
Montgomery and Gregoire and reached agreement concéruing The statements made in this
Declaration.

5. General Monmtgomery, General Gregoire, angd I belong 10 the National Association of Atromeys
General ("NAAG"), an organization that includes the Attorneys General of all fifty states.
NAAG is devoted to facilitating interaction and cooperation among Anorneys General in order
to respond effectively to emerging state and federal issues. One of the organization’s goals s 1o
promote copperarion on interstate legal marters to foster a more responsive and efficient legal
system for state citizens, To these ends, NAAG has established a number of comminees and
working groups (o address issues of particular significance, such as the Civil Rights Committee
(of which 1 am a Co-Convener), the Consumer Protection Commiittee {of which General

Montgomery 18 the Convener), and the Internet Committee (of which General Gregoire is a

o
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Co-Convener). In fact, we organized the State Group as a result of a NAAG confercnce call
on Enron, chaired by General Monigomery, in which my staff reported on Georga’s INterest in
seeking lead plamuiff status.

6. Although Georgia, Ohio, and Washingion have moved for appointment as lead plainniff, there is
a high level of interest among the entire NAAG membership in the ourcome of this Litigation
because of the magnitude of this marnier and iys effect on each state’s pension funds. NAAG
has been involved since the case’s inception, circulating matenals relating 1o the case and
holding periodic conference calls to discuss this Litigation, the Hnran bankrupicy proceeding,
and various state and federal investigations.: In addition, members of my staff commumecate
frequenily with other NAAG members o keep them apprised of the progress of this Lirigauon.

7. As the Court might imagine, this is not the first litigarion our three stares have worked together
o prosecute, Among these jointly-prosecured cases, the best-known may be the states’
coordinated effort in litigating against the tobacco companies. As part of that effort, General
Gregoire took a lead yole in the negotiations that led 1o the Master Settlement Agreemeni.
Georgia and Ohio also participated in the negotiations, as well as the follow-up phase that led
to the Nantonal Tebacco Growers Setflement Trust, 8 private trust for tobacco producers that
was contermplated as part of the Master Settlement Agreement.

8. In addi;‘:ion 1o the fobacco lingation, our three siates have successfully teamed yp in dozens of
complex cases over the past few years, many of which are listed in Exhibit A hereto.

0. Consistent with the ongoing working rejationships among the Attorneys General’s offices and
the successes our stares have enjoyed in joint Lirigations in the past, Géargia, Ohio, and

Washington have joined together 1o prosecute this Litigation, In addition, the Reurement



01/21/02

15:41 FAX 1 302 €7 7100 GRANT&E I SENHOFER i Bo11

\ 4 _
21-Jan=02 03:06pm  From=CHITHOOD & mARLEY 4048764476 T-~087 P.05/10 F-308

10.

11,

Systems of Alabama has agreed ta serve in an advisory role, Aﬁer extensive discusslons, the
State Group reached an agreement regarding the conduct of this Litigation, which, among other
things (1) govems the retention of private counsel, (2) limits the payment of fees 10 private
counsel, (3) establishes the decision-making protocol for the Litigation, and (4) ourtlines an
apparatps for monitoring evenss that may impact the ontcome of this Litigation. Each of these
provisions has been designed 1o prosecute this Litigation as thoroughly and efficienily as
possible and 1o maximize the Class’s recovery in the pracess.

Since our decision 1o seek appointment as lead plainiiff in this Litigation, General Montgomery,
General Gregoire, and ] have held numerous telephone conferences 1o discuss recent
developments and oyr litigation sfratcgy. Mareaver, members of aur legal staffs typically
communicate with each other on 3 daily basis ghout matters related 1o this Lingation, The
cooperation among our three offices over the years and our history of success in jomnt Litigations
has fostered what 1 consider to be strong professional relationships among the Attomeys
General and a great respect for each other thar facilitates our working relationship. Ibelieve
this preceding relationship will prove invaluable in prosecuting this Litigation successfilly.

For all the foregoing reasons, I believe that the State Group should be appoinred lead plaintiff in
this Linganon. The Stare Group is uniquely situated 1o pravide the Class with the strongest and

most efficient representation, bringing with it the legal and invesument sophistication of four

states with g strong rack record of working together successfully.
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1 declare under penalty of pecjury that the foregoing is true and correct. Executed this

£¥% day af fanvary, 2002 in Atlants, Georgia.
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Y ‘-‘ -
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Recent Actions In Which Ceorgia, Ohio, and/or Washingron Have Collaborated
{(note: several other states participated in many of these actious)

S Rl - . — -

Case Name Brief Symmary Participating | Date
 State Opened )

American Mulii-state investigation of allegarions made against | OH, WA 1/21/99 |
Baskethall League} the NBA in connection with the depuse ofthe ABL,

| (ABL) a two-year nld women'’s league ~

- Bxxon/Mabil Joim FYC and state review of the competitive effects | OH, WA 1712/99
mMerger ofthe proposed acquisition of Mobil by Exxon Corp. | -

| Mylan With the FTC, a suit against Mylan, Profarmaco, | OH, WA 12/1/97

| Pharmaceuticals | Gyma, Cambrex and SST seeking equitable and
: injunctive relief as well as damages on behalf of
~ “ consumers and state agencies/bureaus

Payment Systems | NAAG working group thal arose out of'a multi-state |
Working Group | sertlement of a state lawsuit to enjoin Visa and |

1/1/87

| (PSWG) Mastercard from caxrying out a planned debit card
jomt venture.
' SCVRCI Fuperal | Mulii-state merger investigation with the FTC 10/16/98
Home/Cemetery | reviewing the competitive effects of the proposed
merger review acquisifion of two of the largest funeral
_______q home/cemetery companies in the U.S, i
Toys “R” Us Anti-trust action filed on 11/17/98 against the | GA, OH, WA | 10/1/97
Litigation nation’s largest 1oy retailer, and four tay
| manufacturers- Mattel, Hasbro, Tyco, and Little
| Tykes. The defendants are alleged 1o have conspired
' 1o eliminate competition from warchouse clubs. 1
USA Along with the Dept. of Justice, an investigation of | OH, WA 3/12/96
Waste/Waste the competitive effects of the merger of the two
| Management largest wasie hauling/landfill operators inthe country.
| TCYECT
| Vitamins Price | Investigation relating to vitamin price-fixing 1/10/00
Fixing - i
| Bank One/First | Bank Privacy issues 1799
| USA ] _
Capital One | Bank Privacy issues 7/99
Citibank OH, WA [7/99 |
| MBNA | Bauk Privacylissues | OH, WA /99
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Case Name Briel Summary Participating | Date
* | State Opened
| CVS Allegations of fully billing Medicaid and other | GA, 3/1/99

5

Unared States v,
| Cohumbia HCA.

Drg
Manufaciurers

Medaphis

 Nine West

: State of Mo., ¢t al

V. American
anamid
State of Tex., et

- al, v, Zeneca, e,

Walgreens

| preseriptions that were not picked up az all.

federally paid health care programs forparially filled
prescriptions withoyt a subsequent crediting to these
programs, also including a failure 1o credit for

This case isthe result of a qui tam action involving
alleged manipularions of drug prices by numerous
manufacturers filed under the federal False Claims

10/30/98

Upcoding emergency room physician codes for | GA, OH, WA | 10/30/98 |

Medicald and other federally paid healih care

Annmlst action alleging that the manufacturer | GA, OH, WA | 3/00

spired to raise retall prices of women’s shoes

[ 1/97
Anuu'ust claim for conspiracy to raise prices of | GA, OH, WA 6/97 |
| Sertlcment of Medicaid fraud action involving | OH, WA . 10/97

presceription short counis

Tn re Bayer

Bridgestone/
Firesione

Settlement of efvi] and criminal Medicaid fraud { GA, OH, WA 1097 |
actions

Muliistate setilernent regarding drug pricing to | GA, OH, WA | 9/00
Medicaid programs

Consumer protection action involving | GA, OH, WA | 3/01

msrepresentations regardzn,g pariicularvires thathad
high rates of separalion

PR

—
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In addition, Georgia, Ohio, and/or Washingion have joined together as an Amicns
Curiae in the following maiters: |

Case Name Brief Summary Participating | Date
| _. State Opened

i e > ——
L L Bl

| Arkensas v. Farm Fedmauyéhaﬂﬁredbanidng ennityisnot exemnpt fiom | GA, OH, WA | 10/1/96
Credir Services  { st1ate franchise and sales taxes. :

Caseyv. Blissett | Capson feesunder the Pdson Litigation Reform Act{ GA, OH 10/1/98
i , anply retroactively,

| City of Chicago v.| Chicago criminal gang lotening ordinance permiiting { GA, OH ' 10/1/97
Morsales police dispersal orders where police regsonably

———

believe a criminal gang member is among those

| loitering 1S unconstitunional.

| City of West Notice of search pursuant to 3 warrant and names of 10/1/97
Covina v. Perkins | officers involvedis all thatis required by due process |
| | regarding retrieval of seized property.
College Savings v| Congress lacks powerunderthe 14® Amendmentto | OH, WA 3/1/99
Florida Prepaid | abrogate 11" Amendment immunity under the -
Lanham Act.

Hudsonv.1J.S. | U.S.Constitution’s doublejeopardy clause permits| GA, OH, WA | 10/1/97

both civil sanetions and ervitninal punishment for same N
_ __{mcident. . o
' Johnson v. Caps on fees underthe Prison Litigation Reform Act 10/1/98 |
| Haddix apply retroactively. L ]
Maryland v. Law enforcementofficers canrequire a passenger1o 10/1/95
| Wilson exitthe car during the conrse of alegitimare iraffic
STOop.
Nixon v. Shrink | $1075 limit placed on conmbutionsto candidatesin | OH, WA 10/1/98 |
 Missoun state and local races 15 appropriate under Buckley v. - 1
Governmeni PAC| Valeo. _
North Carolina v, | “Free 1o leave” test for purposes of the Fourth | OH, WA 10/1/97
Tackson Amendment does not apply to the definition of
cystody under the Fifth Amendment ]
Pennsylvanta The ADA does not apply vo inmates of correctional | Ga, OH 10/1/97 |
- Dept, of
Corrections v.
| Yaskey . ——
State Board of Congress lacks powerunderthe 14" Amendmentto | OH, WA 10/1/97
| Equalizarionv. | abrogate 11™ Amendment immumity under the 4-R
SPT Act. o ' '
State of New There 1s no duress’ exception to the Extradition 10/1/97
| Mexico v. Reed | Clause,




CERTIFICATE OF SERVICE

This 1s to certify that a true and correct copy of the Declaration of Thurbert E. Baker in

Support of the Motion of the State Retirement Systems Group for the Appointment of Lead
Plaintiff and for Approval of its Selection of Counsel has been served upon all counsel of record

via facsimile on this 21% day of January, 2002.

See Fax Cover Sheet of All Counsel of Record
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