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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

p—

MARK NEWBY, individually and on )

behalf of all others similarly situated, ) CIVIL ACTION NO. H-01-3624
) (Securities Suits)
Plamtiff, )
VS. )
) CLASS ACTION
ENRON CORPORATION, et al., )
Defendants. )
)

MEMORANDUM OF THE STATE RETIREMENT SYSTEMS GROUP
IN OPPOSITION TO THE FLORIDA GROUP’S MOTION FOR
APPOINTMENT AS LEAD PLAINTIFF AND APPROVAL OF
ITS SELECTION OF CO-LEAD AND LIAISON COUNSEL:
PRELIMINARY STATEMENT
Before this Court are now twelve competing motions for the appointment as Lead Plaintiff in
this litigation.! The State Retirement Systems Group (the “State Group™), comprised of the retirement

systems of Georgia, Ohio, Washington, and Alabama,” is submitting two memoranda today: (1) this

memorandum specifically addressing the Florida Group Motion, and (2) a separate memorandum

addressing all the other competing lead plaintiff motions. The Florida Group is the only movant

' Tnitially, there were thirteen competing motions. However, the Florida State Board of
Administration (the “Florida Board” or “Florida™) and the New York City Pension Funds (“New York

Funds™) (collectively, the “Florida Group”), have now filed an Amended Motion for Appointment of
Co-Lead Plamtiffs and Co-Lead Counsel (the “Florida Group Motion™).

? Only Georgia, Ohio, and Washington seek appointment as lead plaintiff (i.e., only these three
states will exercise voting power in the decision-making process). Alabama seeks appointment as an

advisory plaintiff only. Although, Alabama 1s committed to the prosecution of the case, it will provide
its expertise only when called upon.




claiming losses larger than the State Group. However, as set forth herein, the Florida Group is not
qualified to serve as lead plaintiff in this litigation, and the State Group should be appointed.

The Court should deny the Florida Group Motion because:

1. The Florida Board 1s atypical and subject to unique defenses;

2. The Florida Board 1s overburdened by other litigation in which it serves as lead or co-
lead plaintiff and will be unable to manage or monitor the instant litigation effectively; and

3. The Florida Group represents an impermissible and inappropriate aggregation of losses
in that the members of the Florida Group are wholly unrelated and devoid of any connection or
affiliation preceding the litigation.’

The State Group 1s not saddled with any of these infirmities. The State Group timely filed its
motion to be appointed lead plaintiff, has a tremendous financial incentive to pursue this litigation and
maximize the recovery for the Class, and otherwise satisfies the requirements of Rule 23 of the Federal
Rules of Civil Procedure.® Accordingly, the State Group should be appointed as Lead Plaintiff in

these proceedings, and the Florida Group Motion should be denied.

> Once this impermissible aggregation is unraveled, Florida is not qualified to serve as lead
plamtiff (for all the reasons set forth herein), and the New York Funds standing alone do not have

large enough losses to qualify as the most adequate plaintiff under the Private Securities Litigation
Reform Act of 1995 (the “PSLRA”).

*See Memorandum of Law in Support of Motion of the State Retirement Systems Group for

the Appomtment of Lead Plaintiff and for Approval of its Selection of Counsel (“State Group’s Initial
Memorandum™) at 7-12.
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ARGUMENT

A. The Florida Group Is Not An Appropriate Lead Plaintiff Because It is Atypical and
Subject to Unique Defenses

The Florida Group no doubt will argue that it is the presumptively most adequate plaintiff
because its claimed losses are larger than those of any other lead plaintiff movant. However, even if
the Florida Group’s aggregated loss calculations are credited, a financial interest in the litigation is
only one of the qualifications required of a prospective lead plaintiff.” Despite its financial interest,
the Florida Group cannot “otherwise satisf]y] the requirements of Rule 23” because it 1s subject to

unique defenses that render it incapable of adequately representing the Class as a whole.® As set forth

> The PSLRA provides that:

. . .the court shall adopt a presumption that the most adequate plaintiff in any private
action arising under this chapter is the person or group of persons that—

(aa) has either filed the complaint or made a motion in response to a notice under
subparagraph (A)(1);

(bb) in the determination of the court, has the largest financial interest in the relief
sought by the class; and

(cc) otherwise satisfies the requirements of Rule 23 of the Federal Rules of Civil
Procedure.

Securities and Exchange Act of 1934 (“Exchange Act”) § 21D(a)(3)(B)(111)(I), 15 U.S.C. § 78u-
4(a)(3)(B)

® Under the PSLRA, a member of the purported plaintiff class may challenge the appointment
of the presumptively most adequate plaintiff upon proof that such plaintiff will not fairly and
adequately represent the interests of the class or 1s subject to “unique defenses that render that plaintiff
incapable of adequately representing the class.” 15 U.S.C. § 78u-4(a)(3)(B)(111)(II). A plamtiffthatis
subject to unique defenses (as a result of individual issues that are not shared by the absent class
members) i1s deemed atypical and/or inadequate and therefore unsuitable as a representative of the
class. This is because the defendants can attack the plaintiff on individual issues and make them the

focus of the litigation, thereby distracting the plaintiff’s attention from serving the best interests of the
class.
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herein, because of its close relationship with Enron insiders, the Florida Group is not the most
adequate plaintiff and therefore cannot serve as Lead Plaintiff in this complex litigation.
Under Rule 23 and the PSLRA, the Court 1s charged with fiduciary obligations to appoint the

Lead Plaintiff which will best serve the interests of the Class. See In re Oxford Health Plans, Inc. Sec.

Litig., 182 F.R.D. 42, 49 (S§.D.N.Y. 1998); see also 15 U.S.C. § 78u-4 (a) (3)(B)(1i1)(cc) (the Court

should appoint a lead plaintiff who satisfies the requirements of Rule 23).” Rule 23(a) of the Federal

Rules of Civil Procedure sets forth the prerequisites for maintaining a class action, two of which are
applicable in making a lead plaintiff determination: (1) the lead plaintiff’s claims must be typical of

the class; and (2) the lead plaintiff must be able to “fairly and adequately represent the interests of the

class.” See Pivenv. Sykes Enters.. Inc., 137 F. Supp. 2d 1295, 1306 (M.D. Fla. 2000) (citing Fischler

v. AmSouth Bancorporation, 1997 WL 118420, at *2 (M.D. Fla. Feb. 6, 1997)). Each of the Rule

23(a) requirements is designed to insure that class representatives act in the best interests of absent

class members. For example, the rationale behind the requirement that a representative plamntiif be
“typical” of absent class members is that if the claims are virtually the same, then a representative
plaintiff with typical claims will continually advance the interests of the class by pursuing its own

interests. 1 H. Newberg, Newberg on Class Actions §3.22 at 199 (2d ed. 1985); see also Welling v.

Alexy, 155 F.R.D. 654, 657 (N.D. Cal. 1994) (“The purpose of the typicality requirement 1s to assure

that the imnterest of the named representative aligns with the interests of the class.”) (citations omitted).

" The reason to factor these Rule 23 considerations into a Lead Plaintiff appointment is simple:

if the proposed Lead Plaintiff is inadequate or atypical because it 1s subject to unique defenses, or
otherwise mfirm under Rule 23, the Class runs the risk of never being certified. Iithe Court were to
disregard 1ts Rule 23 duty to protect the Class’s interests and instead appoint an madequate or atypical
representative at the Lead Plaintiff stage of the litigation, Defendants would justifiably attack that Lead
Plaintiff for those same infirmities at the class certification stage. Consequently, the entire proposed

T

Class would suffer for the representative’s infirmities.
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Courts have long recognized that named plaintiffs who are subject to unique defenses are not proper

class representatives:

If the proposed representatives present claims or defenses that are personal to them and
are likely to be a major focus of the litigation the named plaintiffs are not proper class
representatives.... The defense to which the putative class representative 1s subject need
not be a sure-fire winner. “The presence of even an arguable defense peculiar to the
named plaintiff or a small subset of the plaintiff class may destroy the required typicality

of the class as well as bring into question the adequacy of the named plaintiff’s
representation.”

Williams v. Balcor Pension Investors, 150 F.R.D. 109, 112 (N.D. 11l. 1993) (quoting J.H. Cohn & Co. v.

American Appraisal Assoc., 628 F.2d 994, 998-99 (7™ Cir. 1980)).

1. The Florida Board’s Relationship with Alliance Capital — and Alliance Capital’s
Relationship with Enron

The Florida Board has every right to be angry with Enron and the various other Defendants in
this litigation. Florida’s blame, however, will not stop with Enron. In Florida’s case —unlike the other
lead plaintiff movants and the vast majority of absent Class members — Alliance Capital Management
Holding LP (“Alliance”) may be an additional culpable party. This additional culprit raises the question

of who really is at fault for the Florida Board’s losses and threatens to compromaise the best interests of

the Class.

On its website, Alliance describes itself as a publicly traded company that provides diversified
management services to mstitutional and individual investors. At all relevant times, Alliance was the
Florida Board’s portfolio manager and agent.® Alliance was also Enron’s largest institutional

shareholder, holding approximately 42.9 million Enron shares through September 30, 2001, or 5.7

5 See, e.g., Annual Report on Form 10-K for the Fiscal Year Ended Dec. 31, 2000 for

Alliance Capital Management Holding L.P. (*Alliance 2000 10-K™) at Part I, Item 1, Business,
Clients.




percent of all outstanding Enron shares.” Frank Savage (“Savage”), an executive officer and Director
of Alliance, was also a Director of Enron.”” Through Savage, Alliance had actual or constructive

knowledge of the massive problems within Enron.'' It was Alliance, while in possession of material

non-public information concerning Enron’s fraudulent activities that made the decision to purchase

Enron shares for the Florida Board. As aresult, Florida will be unable to establish that it was deceived
— an element of the fraud claim — because its decision-maker, Alliance, could not have been deceived
by the Enron fraud.

As a further indication of Alliance’s intimate ties to Enron, representatives of the Company

came to Alliance’s offices for meetings approximately ten times in the past year.'? Alliance also met

? See Leticia Williams, Alliance Capital Sued Over Enron Ties, CBS.MarketWatch.com,
Dec. 13, 2001, at 1.

'* Savage was Chairman of Alliance Capital Management International (see Alliance 2000
10-K at Part ITI, Item 10, Directors and Executive Officers of the Registrant, Directors and Executive
Officers of the General Partner), a division of Alliance, and was elected to Enron’s Board as of
October 12, 1999, and he has continued as a director through the disclosures of Enron’s fraud. See
Enron Corp. Elects Paulo V. Ferraz Pereira and Frank Savage to Board of Directors, Press Release
(Houston), Oct. 12, 1999. Savage left Alliance in early August 2001. See John Dorschner, Florida’s
Last-Minute Enron Stock Buys Probed, Miami Herald, Jan. 17, 2002, attached hereto as Ex. 1.

1 Courts routinely impute to directors and officers knowledge about adverse developments
affecting their company’s core businesses, particularly when there are other facts consistent with
such knowledge. See Cosmas v. Hassett, 886 F.2d 8, 12-13 (2d Cir. 1989)(directors rightfully
imputed with knowledge of elimination of “a potentially significant source of income for the
company’’); In re World Access, Inc. Sec. Litig., 119 F. Supp. 2d 1348, 1355-56 (N.D. Ga.
2000)(directors’ knowledge of severe problems with “flagship” product imputed). See also In re
Unisys Corp. Sec. Litig., No. CIV.A.00-1849, 2000 U.S. Dist. LEXIS 13500, at *20 (E.D. Pa. Sept.
21, 2000); Inre PeopleSoft Inc., Sec. Litig., No. C 99-00472 WAA. 2000, U.S. Dist. LEXIS 10953, at
*12 (N.D. Cal. May 25, 2000); In re AETNA, Inc. Sec. Litig., 34 F. Supp. 2d 935, 953 (E.D. Pa.
1999); Epstein v. Itron, Inc., 993 F. Supp. 1314, 1326 (E.D. Wash. 1998).

'2 See Letter from Alfred Harrison, Alliance Capital to Ken Menke, Fla. State Bd. of Admin.
of 12/5/01, at 1, attached hereto as Ex. 2.




with Dynegy Inc. management as part of its due diligence in connection with the 1ll-fated proposed

information about Enron that was not publicly available.

2. The Florida Board’s Investigation into Alliance

Perhaps most froubling is the fact that the Florida Board itself is well aware of the problems

that are created by its relationship with Alliance. In fact, Florida is in the process of conductir

i

g

investigations into the Alliance matter that could establish that the Florida Board is an inappropriate

representative of the Class, per se. As reported by Time Magazine," Florida state officials are

currently investigating:

Whether [Savage] inappropriately pushed Enron’s stock on [the Florida
Board] while the energy giant was failing. Alliance more than doubled
the state’s stake in Enron since last August, buying 5.6 million shares
in three months, even as stock prices fell and analysts questioned the
firm’s management and accounting practices.

In addition, as reported by the Associated Press,'* Coleman Stipanovich, deputy executive director of
the Florida Board, has announced an investigation into whether Alliance “did anything 1improper or
was unduly influenced by Savage,” and stated that the Florida Board “could sue Alliance. . . A

Thus, Florida appears to believe that Alliance used the Florida Board’s funds inappropriately

(e.g., to artificially prop up the price of Enron shares to support the rapidly diminishing value of

1> Michael Weisskopf, Democrats: Don’t Gloat About Enron, Time, Jan. 14, 2002, at 14,
attached hereto as Ex. 3.

14 Firm That Bought Enron Shares Probed, Associated Press, Jan. 17, 2002, attached hereto as
Ex. 4.

(™~
[

'> Such considerations highlight an additional reason why Florida is not an adequate plaintiff:
the investigation and posmble litigation against Alliance will surely hinder Florida’s prosecution of
the Class’s interests in this action. See Ex. 3.

—— i — ———— 4 - e —— - emwam e E—— — -
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" merger with Enron (see Ex. 2), apparently as a result of Dynegy management’s belief that Alliance had
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Alliance’s own significant Enron holdings) while in possession of information not available to the

" investing public. Indeed, at least two of Alliance’s other clients have already filed lawsuits against

I LSl by 2y iy jopy L R L Y

Alliance making similar allegations.'® If Florida’s investigation reaches similar conclusions, it will at
the same time establish the Florida Board’s own atypicality and inadequacy to serve as a representative
plamtiff in this litigation; the Florida Board will have thus established that it is subject to the unique
defense of not having relied upon the integrity of the market.

A quick glance at the chart of the Florida Board’s Enron transactions shows that Florida has
good reason to be suspicious of Alliance.!” Through Alliance, the Florida Board purchased
approximately 1.5 million shares from October 22-30, 2001. Alliance used the Florida Board’s funds

to purchase large amounts of stock at a time after Enron had revealed that its assets were overstated by

at least $1 billion and that it had set up off-balance sheet partnerships with its own executives, after the

first suits were filed in this litigation on October 22, 2001, and after the U. S. Securities and Exchange

Commission announced an investigation of Enron. Significantly, these purchases were before Dynegy
Inc. had publicly announced a planned acquisition of Enron. See Lettera Aff. Thus, Alliance
purchased these shares on the Florida Board’s behalf with no good news in sight. Moreover, Alliance
arranged for the Florida Board to buy an additional 1.27 million shares from November 13-16, 2001,

even after Enron announced its shocking restatement. The purchases made after October 22, 2001

'* See Benak v. Alliance Capital Management L.P. (D.N.J. Dec. 7, 2001 )(attached hereto as

Ex. 5); Royv. Alliance Capital Management L.P., Civil Action No. 8:01-CV-2449-T-24MSS (M.D.
Fla. Dec. 20, 2001)(attached hereto as Ex. 6).

'" See Affidavit of Linda Lettera (hereafter “Lettera Aff”") (attached as Exhibit C to Affidavit

of Glen DeValerio, filed on December 21, 2001 in support of the Florida Board’s inifial motion for
appointment as Lead Plaintiff).




comprise approximately thirty percent (30%) of all of the Florida Board’s Enron transactions during
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~the Class Period."® Due to the precipitous decline in the price of Enron stock, it appears that Alliance

was desperately attempting to support the value of its own significant Enron holdings at the expense of

the Florida Board. Not surprisingly, the Florida Board, as of December 11 , 2001, terminated its

retention of Alliance as portfolio manager, reportedly because it was troubled by Alliance’s decision to
continue buying Enron stock after the Company’s executives admitted to misrepresenting Enron’s

financial condition. See Ex. 1.

3. The Alliance Relationship Precludes the Florida Board’s Presumption of Reliance on
the Integrity of the Market

The Florida Group seeks to be appointed lead plaintiff to prosecute, inter alia, fraud claims
under Section 10(b) of the Exchange Act and Rule 10b-5 promulgated thereunder. Itis settled law that
plaintiffs who rely upon the integrity of the financial markets in making their decisions to purchase a

publicly-traded security are entitled to a presumption of reliance, which is a necessary element in a

10b-5 action. See Basic v. Levinson, 485 U.S. 224, 243-44 (1988).

Because of Florida’s relationship with Alliance — and Alliance’s relationship with Enron —
questions exist concerning whether the Florida Board relied on nonpublic information to purchase

Enron stock, thereby subjecting it to a unique defense.'” Indeed, as noted above, there is the question

'® See Lettera Aff. In all, beginning at the time of the abrupt resignation of Enron’s Chief

Executive Officer Jeffrey Skilling in August 2001, Alliance had the Florida Board buy a total of
approximately 4.9 million Enron shares. Id.

1% Unlike the other members of the Class, Florida’s purchases arguably were aided by msider
information, rendering Florida atypical of the Class it seeks to represent because ofits unique access
to inside information. See, ¢.g., Landry v. Price Waterhouse Chartered Accountants, 123 F.R.D. 474,
476 (S.D.N.Y. 1989) (access to inside information renders plaintiff atypical); Grace v. Perception

Tech. Corp., 128 F.R.D. 165, 169 (D. Mass. 1989) (personal contact with corporate officers renders
plamtiff atypical).

9
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whether the Florida Board was actually deceived by the alleged fraud. Under ordinary circumstances,

(I e e

where plaintiffs are relying on a fraud-on-the-market theory, reliance on the integrify of the market is

presumed. Basic, 485 U.S. at 243-44. If, however, the representative plaintiff relied on information

not available to the investing public (1.e., not available to absent class members), the presumption of

reliance afforded by the fraud-on-the-market doctrine is rebutied, and proof of reliance could be

required from each class member on an individual basis. At a minimum, Florida is subject to unique

defenses that render 1t atypical of the Class it seeks to represent. See Zandman v. Joseph, 102 F.R.D.
024, 931 (N.D. Ind. 1984) (plaintiff who cannot demonstrate justifiable reliance on integrity of the
market held to be atypical).”’

Defendants would almost certainly attempt to exploit these defenses at the class certification
stage and make the Florida Board’s individual issues the focus of this litigation. Class certification
would be jeopardized in the process, and the entire Class could suffer as aresult of the Florida Board’s
individual issues. In this case, the unique defenses created by the relationship with Alliance and the

other individual issues noted herein render the Florida Group an inadequate representative of the larger

%Y See O’Neil v. Appel, 165 FR.D. 479, 492-93 (W.D. Mich. 1996) (proposed class
representative not typical where he relied on information from corporate officers and non-public
information); Cosmos v. DelGiomo, 1995 WL 62598, at *4 (E.D.N.Y. 1995) (proposed class
representative who relied on information from officers of defendant Company and information from
broker rather than on the integrity of the market price or misleading statements is not an appropriate
class representative); Durbin v. Miller, 132 F.R.D. 269, 274 (D. Col. 1990) (“Inlon rehance on the
integrity of the market is an affirmative defense to a fraud on the market theory’’); Landry, 123
F.R.D. at 476 (absent class members would be prejudiced where class representative required to
rebut claim that purchases were not based on integrity of the market); Markewich v. Frsek, 98 F.R.D.
9,11 (S.D.N.Y. 1982) (class representative claims not typical where he relied on recommendation of
his broker, who was privy to inside information).

10




Class. Selection of an mnappropriate representative plaintiff could leave any judgment in a class action
~whether achieved by settlement or after a trial — open to collateral attack.”!
Although the unique defenses confronting the Florida Board appear to be meritorious, the

ultimate success of such a defense is irrelevant. Landry, 123 F.R.D. at 476. The mere presence of a

defense particular to the proposed class representative impacts the adequacy and typicality

requirements of Rule 23. See J. H. Cohn, 628 F.2d at 999 (class representative not adequate where a

defense exists particular to that representative; in such a circumstance, the representative would

necessarily pay less attention to matters affecting the entire class); In re Harcourt Brace Jovanovich,

Inc. Sec. Litig., 838 F. Supp. 109, 113 (S.D.N.Y. 1993) (“[a] named plaintiff who is subject to an

arguable defense of non-reliance on the market has been held subject to a unique defense, and

therefore, atypical of the class under Rule 23(a)(3)”); Wagner v. Lehman Bros. Kuhn Loeb, Inc. 656 F.

Supp. 643, 660 (N.D. Ill. 1986) (*[1]t1s enough to deny class treatment when a defense peculiar to the
class representative is even arguably present”). The concern is that representation of the class may

suffer when the representative 1s distracted responding to unique defenses. See Klein v. Wolf, 88

F.R.D. 696, 699 (S.D.N.Y. 1981).

By virtue of its relationship with Alliance, the Florida Board is subject to a unique defense
precluding the presumption of reliance that is afforded other class members by the fraud-on-the-
market doctrine. Accordingly, the Florida Board is not a typical or adequate class representative and

should be precluded from serving as a Lead Plaintiff. See 15 U.S.C. § 78u-4(a)(3)(B)(111)(II).

*! See, e.g., Hansberry v. Lee, 311 U.S. 32, 45 (1940) (“Such a selection of representatives
for purposes of litigation, whose substantial interests are not necessarily or even probably the same
as those whom they are deemed to represent, does not afford that protection to absent parties which
due process requires.”); see also Burke v. Ruttenberg, 102 F. Supp. 2d 1280, 1309 n. 37 (N.D. Ala.

11




B. The Klorida Board’s Involvement In Numerous Class Actions Precludes It From
Effectively Monitoring And Actively Participating In This Litigation

Congress sought, through the PSLRA, to “empower investors so that they, not their lawyers,

control private securities litigation....” Inre Telxon Corp. Sec. Litig., 67 F. Supp. 2d 803, 815 (N.D.

Ohio 1999). As a means of accomplishing this goal, the PSLRA presumptively bars plaintiffs from

serving as lead plaintiff in more than five cases in a three-year pertod. 15 U.S.C.A. § 78u-

4(a)(3)(B)(v1); see also Ezra Charitable Trust v. Rent-Way, Inc., 136 F. Supp. 2d 435, 439 (W.D. Pa.

2001); Aronson v. McKesson HBOC, Inc., 79 F. Supp. 2d 1146, 1156 (N.D. Cal. 1999) (rejecting

Florida as lead plaintiff because “Congress also desired to increase client control over plaintiff’s
counsel, and allowing simultaneous prosecution of six securities actions is inconsistent with that

goal.”). As the McKesson HBOC court noted, this presumptive bar may appropriately be lifted “for

instance, if Florida were the only [lead plaintiff] movant, or if the other movants had accrued an even

longer record of participation in securities litigation . . . It might even make a difference if Florida
were the only mstitutional investor moving to serve as lead plaintiff.” 79 F. Supp. 2d 1146, 1156-57.
However, where there is no shortage of qualified institutional investors seeking appointment as lead
plaintiff, as 1s the case here, Florida should not “be excepted from the ban against frequent litigants.”

Id. at 1157.

Including the instant litigation, the Florida Board has moved to be a lead plaimntiff in thirteen

securities fraud class actions in just the last five years. See Lettera Aff. at § 8-9. It 1s currently

2000) (noting a case before the Eleventh Circuit in which a settlement was being challenged on the
grounds that the lead plaintiff and lead counsel appointment had been inappropriate).
12
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serving as a lead plamtiff in nine such actions and has been unsuccessful in its motions to be lead
plaintiff in three other matters. Id.*

Moreover, Linda Lettera, the new General Counsel for the Florida Board, has walked into a
position where she must immediately assume control of the other nine securities fraud class actions in
which the Florida Board has already committed to serve as lead plaintiff, all in addition to her other
duties as the Florida Board’s General Counsel. See Lettera Aff. at § 8. Ms. Lettera simply does not
have the time to fulfill the obligations the PSLRA requires of lead plaintiffs in this litigation.

In fact, Tom Herndon, the Executive Director of the Florida Board, has conceded that the
downside to serving as lead plaintiff “is that it consumes staff time. The [Florida Board] employs one
lawyer who devotes half time [sic] to supervising the agency’s securities cases.”” In light of the
Florida Board’s responsibilities for directing several other class actions, the Florida Board 1s wholly
unable to manage a litigation of this magpitude effectively. Allowing the Florida Board to manage yet

another class action at this time 1s inconsistent with Congress’s objective of increasing investors’

control over their counsel 1n securities class actions.

2 See also Miami Daily Business Review, Vol 75, No. 142, Jan. 2, 2002, at A8, attached
hereto as Ex. 7.

23 See Randy Myers, State of Litigation, Plansponsor, Dec. 2001, at 20, attached hereto as Ex.
8. In contrast, Georgla, Ohio, and Washington are not acting as lead plaintiff in any other securities
class actions, and each of these states has a legal staff that will devote its efforts to directing this

litigation.

13




C. The Florida Group is an Ad Hoc Aggregation of Unrelated Plaintiffs

In addition to all the other 1ssues noted herein, the Florida Group has attempted improperly to

24

aggregate its losses.” Unlike the State Group, the members of the Florida “Group” have no

relationship that pre-dates this litigation. See Decl. of Leslie A. Conason at q 7, submitted with the

Florida Group Motion (acknowledging that the Florida Board and New York spoke for the first time

on or about December 20, 2001). Instead, the “group” represents nothing more than an artificial ad
hoc combination arranged by the lawyers,” a practice that has been condemned by this Court and

many others across the country. See, e.g., In re Waste Management, Inc. Sec. Litig., 128 F. Supp. 2d

401,431 (S.D. Tex. 2000). As such, the Florida Group 1s unsuitable as a lead plaintiff, and its motion
for appointment should be rejected.
CONCLUSION
The Court has broad discretion to appoint as Lead Plaintiff the Class members who will best
represent the Class. The members of the State Group have an extensive relationship that pre-dates this
litigation and are jointly commitied to controlling the litigation and effectively prosecuting the

interests of all Class members. See generally Declaration of Thurbert E. Baker in Support of the

Motion of the State Retirement Systems Group for the Appointment of Lead Plaintiff and for
Approval of its Selection of Counsel (hereafter “Baker Decl.”), submitted herewith. Under Rule 23

and the PSLRA, the Court 1s charged with fiduciary obligations to make the Lead Plaintiff

** See Memorandum of The State Retirement Systems Group in Opposition to Competing

Motions For Appointment as Lead Plaintiff at 14-18 for a more detailed explanation of the law on
aggregation.

% The Florida Group is proposing that this Court approve the appointment of no fewer than
six law firms to control this litigation. See (Proposed) Order Granting Amended Motion ior
Appomtment of Co-Lead Plamtiffs and Approval of Co-Lead Counsel at 2.

14
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appointment that is in the best interests of the Class. See In re Oxford, 182 F.R.D. at 49. Here,

appointment of the State Group as Lead Plamtiff, rather than the Florida Group or any of the other lead
plaintiff movants, will promote the best interests of the Class. The State Group will prosecute this
litigation efficiently and thoroughly, as its members have prosecuted other litigations so many times in

the past. See Baker Decl., Ex. A. The State Group’s demonstrated ability to control the litigation as a

cohesive group clearly sets 1t apart from any other lead plaintiff movant.

One of the express purposes of the PSLRA 1s to “give control of the litigation to lead plaintiffs

with substantial holdings in the securities of the issuer.” See Greenberg v. Bear Steam & Co., Inc., 80

F. Supp. 2d 65, 70 (E.D.N.Y. 2000) (quoting Conf. Rep. On Sec. Litig. Reform, H.R. Rep. No. 104-

369, 104™ Congress, 1% Sess.). To say that each of the members of the State Group had substantial

holdings 1 Enron securities during the Class Period is an understatement. With losses of
approximately $330.7 million,”® the State Group has all the incentives to prosecute this case and none
of the unique defense issues faced by the Florida Group. In light of the foregoing, the State Group

respectfully requests that the Court: (i) appoint the State Group as Lead Plaintiff in these actions; and

(1) approve the State Group’s selection of Co-Lead Counsel and Liaison Counsel for the Class; and

(111) deny the Florida Group’s motion for appointment of Co-Lead Plaintiffs and Co-Lead Counsel.

Dated: January 21, 2002.

26

This figure includes losses suffered by Alabama.
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g B.u?inaas In the tangled web of suspicions resulting from the coliapse
P Living & Anis of Enron, Flanda officials are trying to determine whether

» Opinion an mvestment firm with inks to Enron acted improperly

> Sports when it made ll-tmed purchases in the enargy company's

sfock that resulied in g 3306 milnon (058 for the state

r SearchlArcnives pension fund

» Classifieds

b Servicos The concems focus on Alliance Capital Managemant, 8
major New York financial firm. Qne of its executives was
Cnannols Frank Savage, who was also a board member of Enran

_ and a major cantributor 1o paliical campaigns.
P Autos & Driving

P Business & Mongy Altogethar, Alliance bought 7.6 milion Enron shares far the

I Careers Flanda fund, including 2.7 million shares afier Qct. 22,

» Cities & whien  was announced that the U.S Securities and
Nelghborhoods Exchange Commission was jnveshgating the Houston

F Community compaEny Alliangce paid from $82 1o $9 for the shares.
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It sald 8[| 7.6 million for 28 cents s share on Noy. 30, two
days before Enron declared bankiupicy.

“We've bean investigatng,” said Coleman Stpanovich,
deputy executive director of the Flonds State Board of
Administration, which aversees the $96 biltion pension
fund.

I Alliance did anything improper or was unduly influenced

by Savage, we could sua Allignce, but we have mads no
decision on that."
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The staff of the state board terminated Alliance in €arly
Decemper.

"1t was & general perfarmance issue. Enron was the straw
that broke the camel's hack" Stipanovich says. "'Qver the
pact several years, thew performance had falien off, and
they had been on an mformal waitch list since mid-
summer.”

PENIALS

Alliance has repagtedly denied any wrongdoing. Savags
did not réturn two phone calls seeking a response.

Whatever the underlying motivation, Alliance's purchages
of Enron was clearly 8 bad investment for the Flonda
Retrement System, which serves 650,000 employaes,
ncluding public school teachers and county employees

In Navernber 2000, Alliance Capaal sarted is string of
purchases by paying $78 a shars. As the siock value sank,
Alliance's purchases increased. Ajtegsther, i bought 4.9
milian shares since August, when Enron Chief Executive
Jéffrey Skiling abruptly resigned.

it kept buying after Oct. 17, whan fhe company revesaied
that its assets were avergiated by at |east $1 billion and

that it had set up obscure parnnearships with its own
execulives.

On Oct. 22, the day that it was announced that the U.S.
Securities and Exchange Commission would nveshgsts
Enron, Aliance purchased 311,000 shares at $22.82. On
Oct. 24, the day that Enton's ehief financial officar, Andrew
Fastow, beneficiary of several partnerships, was fired,
Allianca bought 302 500 shares at $16.30.

MORE SHARES

After that, as the bad news mounted, Alliance bought two
million maore shares for the Flonda pension fund. (s 1ast
purchase was Nov. 16, two weeks before Enron filed for
Pankrupiey.

Alliance was ajso buying Enron for other major clients. At
ane point, it had purchased more than 40 million shares.

Stipanovich says that near ihe end of this odyssey state

officials learned that an Alance execulive was on Enron's
boand

in early December, Alired Harrison, vice charman of the
4.440-employee Allance, flew 1o Tallahassee to meet with
the upset staff of the state poard, “We wanted to give Al a
chance to talk about his performance and Earon,” says
slpanovich.

hup://www.aniami.com/herald/content/news/local/florida/digdocs/007144 him
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In @ meeting that lasted well over an hour, Hamson said
that Savage had no influence m purchasing the Enron
SI0CK, which was done for purely financial reasons.

On Dec. §, Harmasan wrate & lefter to the Flonda board,
saying Alliance congidered Enron a good investment
hecause it neld a “dominant [45 percent] position in the
newly deregulated ares of the wholesale gas and electnicity
frading market.”

Harrison pointed out that many stock analysts continued 1o
recommeand Enren well into Octaper, when the company’s
problems hegan erupting in pubke.

FREQUENT VISITS

Enran representatives came o Alliance offices 1o promote
the stack apout 10 tmes in he past year, Harrison wrote.,
Enron never menboned that it was using s officers'
partnerships to keep billons of dept off its financial bpoks.

CAnalysts and partiolio managers must make the
asgumption that audited financdl statements are pot
deficient through the nopdisclosure of pertinent off balance
sheet tems and the details of private partnerships,”
Harrison wrote.

Harrison agded that Alliance remained epthusiastic aven in
November, because Dynagy, a8 another Texas energy
company, had offered to buy Enron.

Savage was not mantioned in the two-page lelter.

A spokesman for Aliance Gapital says the company Gan
no longer speak an the record about its Enron dealings
becausd several lawsuils nave bean filed against the
Company concerning ihe Savage connection. But in the
past, Alliance has said that Savage was chaimman of its
international dvisian, seving clients in the Middie East and
Africa, and had no role in stock purchases.

LEFT THE GOMPANY

Alliance has saig that Savage left Alhance in eafly August -
- hafors it staned its rapid purchase of 4.9 million shares of
Enron.

Sgvage, 62, now operates tws own investment company,
Savage Holdings, in New York. He has also served on the
boards of Lockheed Martin, Qualcomm and Bloomberg LP.
FHe 1% & trustee at Howard and Johns HOpKins universities.

Savage has long baen a major contrbutor to Demogratic
candidates. During his three years on the Enron board,

Savage has given at legst $125,000 10 politicians and the
Pemocratic Pamy, according 1o the records of the Center
for Rasponsive Politics, 8 nonpartisan watchdog group in

hups//www.miami.com/herald/content/news/local/florida/digdocs/007144. him
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Washington.

Critics have pamted out that Enron's board was [eadad
with pokitically connected persons. Just for the 2000
glection, Enron and its exacuhves contributed $2.4 miiion
1o candidates and parties nanonwide [n recent years,
Florida paliticians have received $200,000 from Enran. The
company gave Gov. Jab Bush at least $3,000 for s 1824
gubernatorial campaign.

GOVERNOR'S ROLE

Bush 1s ane of three members on the board of trustees that
aversees the state pension fund, but Shpanovich says the
gavarner was never invalved in the selaction of Alllance,

fhe purchase of Enron stock ar the decision 1o lerminate iis
contract

Elizapeth Hirst, spokeswaoman for ihe governor, said

“there 15 no linkage" betwaan Bush and Alliance's
purchase of the stock.

Stipanovich emphasized that the 5300 million lost in the
Enron investment accounted far less than 1 percent of the
state's $98 bhillion pension fund. No one receiving &
pengion wil] be affected bacause the fund provides defined
benefits, quarantesd by the state. Alliancs was one of 70
money managers the state uses jor the fund.

Contact Us
Capynant 2002 Miami Herald

hup://www.miami.com/herald/content/news/local/florida/digdoes/007144. i 1/21/2002
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- DRC, B 2001 4:20p  ALLTANCE CAPITAL | RTSTRRE
i Alsfog SRl
: ManRnRMen Coipdnmcn
i Btk Piaos
| E0] Senpng Avers Souh » Sulle 5000
' December 5, 2001 Minneapshs, Mymnasele 35462-9382
. Tok (§13) 3921584
{ Mr. Ken Manke Vioa Chalimian
Florida Svavs Beard of ASminlstracion
i Assistant Chiaf of Domestic Equiviles *
l P.O, Bax 13300 |

Tallshaggee., Fleorida 32317-3300
Dear Ken:

Enroln was = company with a dominant (45%) positvion in the
newly deragulataed area of the whitlesale gas and slegtricity
trading markec. In meny respecrts Enzen pliongersd the oh-

line faciliration of the moevement of vthass produccs in the '
0.8. and Pureps. Indesd, an recently ag last wesk, hany
business profesgors still praifad rhe company’s innovarive |
vizion (&.9. FPinapcial Times, Decenber 4, 2001).

L J L3 . -y N L E_ R J
BT O O R R e N E R

Ovar the last yvear we met with the company in Alliance
offices abeur cén tlmes. AS wa were ying the stock the
fundamancal growth rate (20-25%) always seamed attractive -
in relarion to a market where many grownh stocks, .
egpacially in the technology field, were declining as their
aarnings fell.

As lg obviocus, analysts and porcielio managers musy make
the assumpcion that aygdited finanoial scatemancs are ROt
deficlenc vhrough the non~disclozure of pertineat aff

Palance ghest lcems and the detalls of private L
partnsrships. i £

In mid-August Jeff Skilling, who had been appointed to rake
ovar as CEQ afvar Ken Lay, resigned. This regsignation wasg : B
gtated ro be for personsl reasens, and ths company did net | &
effer addivional informatien. "

nfortunacely from approximarely that time forward 1
praviously undisclosed infozmarion has come to lighr 35 to B
pagsible contingent liabilievies. Bamnings for previous
vears nave also begn restuated., We undevsrvand from news

accounts that the Sscurlties and Fxchange Commizgion, the
Department of Jugtices and the United Stares Congress alsza

have gquestlions about Enron’s apparent non-disclosure of
information.

il iy W Y ek Al gl rery TR N R [ ]
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Mr. Ken Menke .
Decamber L. 2001
Page Two

Over the past few monthy, even as the share price Qeclined,
the basic bhusiness appeared to ba unaffected and sctanding
alene covld more than justliy the lower price of the stogk,

In the last ssveral weeks we mel with management on zeveral
pecaElions, fxom both & stock and fixed income vaatage
POITt. FEOWEWEY, subsemient to our mestings. the compuny
continned o newly disclose negative information.

Fven 5o, with the stock in concinued decline, Synegy
probably the second largest entity in the field, offered 8
merger proposition fhat valued the sampany at $10-%515,
depending on vhe price of Dynegy srock. Dynegy manageament
rraveled the counrzy, including mesting with Alliance,
streagsing the great advantage of such & merger, and a
numbear of analysrs on the 8treet forecast a more than 508
one-year appreclacion in che price of the “new’ Dvnegy
being 50 creavrsed. Ahocordingly given the 30% arpitrage
discount offarsd by owning the "new* ynegy. the purchage
of the depressad Enron stock pade senge,

Dynegy wlthdrew thiz offer. however, when the ratings
agencias downgyraded Enren debt o junk scvatus. I zold khe
atock on Friday, Novembar 30, The conpany wenbt into
Chanter 1l bankruptecy that weskend.

Kind yvegawrds,

YOours truly 2

1]

g

Alfred Burrigaon
AH/mah

Ene lasurl?
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Gine of Alilance's exeeutives, Frank Savage, was also a bpard member of Envon

and 2 major contribytor ta polineal campaigns, The Miami Herald reported
Thursday.

» White House Dismisses Repat Iy
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Enron filed for Chapter 11 bankvuptey protection on Dee. 2. Aronnd the S8M8 | 1ye Arroeance af the
Executives

time, the state boand terminsted Alllance.

"1t was & general performance issue. Enron was the stimw that broke the
camels back," Stipanovich said.

In & Dec. 5 Jeter to the board, Aliznee viee ehairman Altred Hamison said the
company had considered Enron a good invesiment because it held 8 dowminany,
45 percent position in the newly devegulated area of the wholesals gas and
electricliy trading niarkes,

An Allisnce spokesman did nat immediately retum a phone call Thurstday
seeking further comment.

Alliance was onie of 70 monsy managers the state uses for the fund.
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UMITED 5TATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

X

PATRICIA BENAK, on behalf of ALLIANCE
PREMIER GROWTH FUND,

Plaintiff,

V'

e W e H el R Tk kel bkl il L — e LU L i - e — o el el L LT ) el -i - - ey reml ] o P, I [ T

 ALLIANCE CAPITAL MANAGEMENT L.,
Detendant,
-and-
ALLIANCE PREMIER GROWTH FUND,

Nominal Defendant.
X

COMPLAINT

Plaintiff, on behalf of the Alliance Premier Growth Fund, by her undersigned
counsel, alleges the following upon personal knowledge as 10 her own acts, and upon
mformation and belief based on the investigation conducted by her counsel as 1o gll ather
alleganons:

NATURE OF THE ACTION

Pursuant to Section 36(b) of the Investment Company Act of 1940, 15 U.S.C. §
80a-33(b)., plaintiff brings this action on behalf of the Alhance Premier Growth Fund, “Series
A,” “Series B,” “Series C,” and the “Advisor Class Seres,” (collectively hereinafter the “Premier
Growth Fund”) to recover the investment advisory fees paid by the Premuer Growth Fund to its

investment adviser, Alliance Capital Management L.P., during the prior 12 month period

Doc#- 114306 Ver#'] 2704-1347 1
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immediately preceeding the institution of this action, in breach of the adviser’s fiduciary duty in

respect of such compensation.

JURISDICTION AND VENTE

1. This action arises under Section 36(b) of the Invesiment Company Act of 1940,
15 U.S.C, § 80a-35 (the “Tnvestment Company Act™).
o= e ee e e s 2o Thejursdiction of this-Comrt is-based on Section 36(b) of the Investment
Company Act and 28 T1.5.C. § 1331 (federal question jurisdiction).

3. Venue is proper in this District as the Premier Growth Fund maintains 1ts
principal place of business at 500 Plaza Drive 3™ Floor, Seacaucus, New Jersey 07094 and many
of the acts, transactions and wrongful conduct alleged herein oceurred in substantial part in this
Distriet.

THE PARTIES

4.  Plaimnff Pamcia Benak (“Benak”) purchased approximately 250 shares of the

Premier Growth Fund in June 2000 and continues to own such shares.
Defendant

5 Alliance Capital Management L.P., (hereinafier the “Adviser”) at all imes
relevant hereto, was and continues 1o serve as, the investment adviser to the Alllance Premier
Growth Fund. Acting in us capacity as investment adviser to the Alkance Premier Growth Fund,
the Adviser provided investment advice to the Alliance Premier Growth Fund and was
compensated therafore. Pursuant ta 15 U.8.C. § 803-35(b), as an investnent adviser 1o the
Alliance Premier Growth rund, vhe Adviser owed a stamutorily imposed fiduciary duty 1o the

Premuer Growth Fund with respect to the receipt of compensation for services. As set forth in

Dock. 114308 Vered 2704:1547 ?_
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detail below, the Adviser breached this fiduciary duty and caused the Premier Growih Fund to
meur ndreds of mallions of dollars in damages as a result of such breach.
6. According io the Schedule 14A filed with the United States Securities and
Exchange Commission (“SEC”) by Enron Corp. (hereinafter “Enron”) dated March 28, 2000, at
all times relevant hereto, Mr. Frank Savage “Savage” served gs a Director of tl}e Adviser and
-~ thereby-owed-the - Adviser a fiduciary-duty of loyalty.-In-addition, accordingto-the same proxy . . . ..
statement, during all times relevant hereto, Savage also served as a Dirgcror of Envon.

Nominal Defendant
7. Alliance Premier Growth Fund is a registered investment company under the

Investment Company Act of 1940, 15 U.8.C. § 80a-1, et seq. According to the Alliance Premuer
Growth Fund Semi-Annual Report dated May 31, 2001, “undeyr the terms of an mvestment
advisory agreement, the Fund pays [the Adviser] an advisory fee equal to the anmuahized rate of
1.00% of the Fund’s average daily net assets up to §3 billion, .25% of the next $2.5 billion of the
Fund’s average daily net assets, .90% of the next $2.5 billion of the Fund’s average dailly net
assels, and .85% of the Fund’s average daily net assets over $10 billion. Such fee is accrued
daly and paid monthly.,” The Alliance Premier Growth Fund paid the Adviser investment
adviser fees of approximately $140 million during the twelve month period unmediately
preceding the filing of this action. By virtue of the Adviser’s breach of fiduciary duty as
specifically alleged below, the Premier Growih Fund incwred hundreds of millions of dollars in

damages.

SUBSTANTIVE ALLEGATIONS
The Enron Fraud

5. Enronis a corporation organized and existing under the laws ol the State of

Dirck. 4 $3C8 Versil 2704:1547 3
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Oregon with principal corporate offices located in Houston, Texas. Enron provides products and
services related 1o natural gas, electricity and communications to wholesale and retatl customers.
Enron’s operations are conducted through its subsidiaries and affiliates, which are prmeipally
engaged in the: (1) ransportation of natural gas through pipelines to markets throughout the
United States; (il) generaticn, transmission and distribution of electricity to markets in the

. mnorthwestern United States; (1) marketing of natural gas, elecmicity and other commodities and

i iy MR o W] gl e el Lo I Ngpenina]
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related risk management and finance services worldwide; (iv) development, construction and
operation of power plants, pipelines and other energy related assets worldwide; (v) delivery and
management of energy commodities and capabilities to end-use retail customers in the indusmal
and commercial business sectors; and (vi) development of an intelligent network platform 10
provide bandwidth management services and the delivery of high bandwidth commumication
applications, Enron commaon stock 15 actively raded on the New York Stock Exchange under the

symbol “ENE.”

Q.  Frank Savage is, and has been, an Euron director since 1999, Mr. Savage has also
simultaneously served as a Director of Alliance Capital Management L. P., the Adviser to the
Premier Growth Fund. In addinon, Savage has also served as Chairman of Alliance Capital
Management International, a division of Alliance Capital Management L.P..

10.  On Qetober 186, 2001, Enron announced that it was taking a $1.01 illion charge
mostly connected with write-downs of soured investments, prodneing a $618 rullion third-quarter
loss.

11.  QOn October 17, 2001, the Wall 81, Journal reported that, while the mere size of the
%1 billion plus dollar charge had raised questions on Wall Strest, analysts were more concemed
with the fact that $35 million of the charge stemmed from losses incurred by “a pair of limited

Door: 114306 Vaw, ] 2709.1147
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parmerships that until recently were run by Enron’s chief financial officer.™ In making the
announcement, Fnron commented that “the charge cormected with the parmerships i1s 3335 million

and involves the *early termination . . . of certain structured finance arrangements.”

According to the Wall 8t. Journal, “two years ago, [Enron’s] chief
financial officer, Andrew 3. Fastow, entered inio the unusual
arrangement with his employer. With the approval of the board of Enron

Mr. Fastow ser up and ran the partnerships thar staod to make him

wen - —. - millions or mare, according 1o parmership docwments.” (Emphasis
added).

12,  Asreported, “the two parinerships, LIM Cayman LP and the much larger LIM2 Co-
Investment LP, have engaged in billions of dollars of complex hedgng transactions with Enron
involving company assets and millions of shares of Enron stock.”

13. Mr. Fastow’s role as chief financial officer made him privy to iniernal asset analyses
at Enron. An offering memorandum for the LIM2 Co-Investment, LP. ("LIM2") parmership said
that this dual role “should resull in 8 steady flow of opportunities . . . fo make investinents at
attractive prices.”

14. Ineredibly, the document went so far as to expressly acknowledge the glaring
conflict of interest that existed under this agreement and the multi-million dollar incentive for
Fastow 10 engage m self-dealing 1o the demiment, and at the expense of, Enron angd its stockholders
to whom he and Enron’s Board of Directors owed a fiduciary duty and states that this dual role
“shonld result in a steady flow of opportunities . . . to make investments at altractive prices and vhat

Mr. Fastow wounld find his interests “aligned” with investors because the “economics of the:

parinership wonld have sienificant impact on the gen ariner”s [TMr, Fastow’s| wealth,”

(Emphasis added).

15, Inlate Tuly, 2001, Mr. Fastow severed his relations with the parterships, according

s 119300 Verd. | 27043347
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to an Enron SEC filing. Enron officials said that move was partly related to questions rajsed by
analysts and large Enron shareholders. And it bas recently beem reported that the parmerships have
been liquidated, or are in the process of heing liqundated.

16, Little about the inner workings of the LM parmersiups has been disclosed 1o date.
Private partnership documerns mdicate that Enron agreed to a parimership arrangement with

- potentially huge financial rewards for Mr, Fastow two years ago. . The LIM Cayman parmership

raised a relanvely modest $16 nullion, according to the documents. The more ambitions LIM?
armed to raise at Jeast 3200 million, the documents show.

17.  According 1o the LIM2 offering document, and Enron’s 2001 Froxy Statement,
Fastow was the managing member of LIM?2's general parmer.  Management fees paid to the
general parimer (which was equitably owned by Fastow and at least one other Enron emplayee)
were as nuch as 2% annually of the total amounts invested.  Additionally, the general parner was
ehigible for profit participation that could produce millions of dollars more if the partnership met its
performance goals over its projected 10-year life. In exchange, the general partner was obliged 1o
invest at least 1% of the aggregate capital commitments. The Wall Street Journal veported on
October 19, 2001: “Mr. Fastow, and possibly a handful of parinership associates, realized more
than $7 million last year in management fees and about $4 million in capital increases on an
mnvestment of nearly 33 million n the parmership, which was set up in December 1999 principally
to do business with Enron.” Thus, his involvement with the partmership was unusually lucrative for
Fastow.

18.  Despite statements designed to make the partnership deals seem innocuous, the
pesinons Fastow held with the parmerships (and Faron) allowed Fastow to benefit from the illicit

use of confidential, non-public information, An egregious example of this accurred in connection

Doa: 115300 Vens1 2704.1347 5
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with a2 $30 million LIM2 investment in 4 project known as "Raptor III" 1n September, 2000. This

wansaction invelved writing put options committing LIM2 10 buy Ervon stock at & set price for six

months. Writers of put options benefit from higher prices of the underlying stock, ana ave hurt by

declining prices. As reported in the Wall Sireer Jowrnal on October 19, 2001: “Only four months

info this six month deal, LIM2 approached Enron 1o settle the Investment early, ‘causing LIM2 1o

. receive its $30 millon capital Invested, plus $10.5 million in profit.”™ The information quoted came

from an internal report produced by defendant Fastow for the parmership mvestors, but withheld
from the public. The article further reported that: “The renegoration was hefore a dechine in
Enron’s stock price, winch could have forced LIM2 to buy Enron shares at 4 loss of as muich as §8
gach.” Thus, Fastow and LIM2 took advantage of inside information 10 veap llicit insider wadmg
profits, in the millions of dollars in this transaction alone.

19, Other Enron insiders, also privy to adverse non-public information about Enron’s
true financial condition, also bailed out of their Enron shares ar the same time, reaping huge insider

frading profits:

Enron Chairman Kenmeth Lay: s0ld 84,714 shares from Jan. 2 1o Jan.
31, 2001 for $68.28 1o $82 each, or more than $5.78 million; and sold
80,680 shares from Dec. 1 to Dec. 22 for $67.19 1o $84.06 each, or mors

than $5.42 million. The sales toral $11.2 million.

Enron Former Chief Executive Officer Jeffrey Skilling: sold 50,000
shares from Jan. 3 1o Jan 31 for $68.94 1o $80.28 each, or more Yhan
$3.45 million; sold 20,000 shares from Dee. 20 1o Dee. 27 for $79.03 to
$83 each, or more than $1.58 million, and 20,000 shares from Dec. 6 10

Dee, 13 for $68.91 to $77.06, or $1.38 million. The sales total $6.41
million.

Mark Frevert, Enron Wholesale Services chairman and chief execurnive:
sold 180,000 shares from Dec. 18 to Dee. 20 for 79 to $79.98 each, or

more than $14.2 million. The sale brought his holdings wo 223,771
shargs.

Doc# (14306 Vegk:) 2708 1347 7
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Clff Baxter, Enron vice chairman and chief strategy officer, who sold
174.215 shares from Jan. 2 to Jan. 31 for $69.44 10 $81.31 each, or more
than $12.10 million. The sale brought his holdings to 7,877 shares.

Ken Rice, chairman and chief executive of Enron Broadband Services
Tnc.; sold 32,000 shares from Jan. 3 to Jan. 31 for $68.19 10 $82 each, or
more than $12.10 million; sold 100,000 shares on Dec. 13 for $76.69
cach, or $7.67 rmillion. The sales toral $9.185 million and brought Rice’s
holdings 1o 113,127 shares.

- —Steve Kean, Enron executive vice president and chief of staffi sold =~
77.822 shares on Jan. 31 for $79.84 to $80 each, or more than %621
million. The sale brought his holdings to 26,363 shares.

Stanley Horton, chairman and chief execurive of Enron Gas Pipeline
Group and EQTT Energy Parmers-LP: so0ld 25,000 shares Jan. 29 for
$20.51 each, or $2.01 million, and 25,000 shares Dec. 27 for $80.96
each, or $2.02 million, The sales total{ed] $4.04 million and brought his
holdings to 144,217 shares.

Richard Buy, Enron executive viee president and chief sk officer: sold
47,724 shares from Jap. 2 10 Jan. 26 for $81.90 to $82 each, or $3.91
million. The sale brought his holdings 10 9,257 shares.

20. Intotal, the insider selling by defendants Enton insiders totals more than $73
million.

21, Had these insiders waited just a few more months to sell, the proceeds they would
have received would have been sybstantially less. As revelarions about Euron’s declining business
came out, the stock dropped preciptiously. By selling when they did, in tandem with Fastow’s illicit
manenvers, the Enron msiders listed above reaped rens of millions in irnproperly obtained proceeds.

22. Finally, the fallout from the revelations abowt the parmership wrongdoing has had
negative financial repercussions for Envon.  These mclude a steep dechine i its stock price, -- its
stock now trades for a mere $.74 cents per share — down from a fifiy-itwo week high of $84.873 per
share, a loss of mvestor and Wall Street confidence, and increased cosis of attracting and retajining

employees. The Company’s cover up of the Fastow agreement and other related transactions has

DPocw 113306 Ve, 1 2704.1347 Q
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subjected Enron (Oto strong criticism from investors and analysts alike and ultimately resulted in the
filing of mumerous securities fraud aetions and the Tailure of Envon to continte 1o funchion 4s 3
viable entity without the protection of the bankrupicy coust.

Earon Admits That Its Directors, Jnelnding Frank Savage, Had Actual
Knowledge of the Massive Financial Frand Conceived By Enran CFO
Fastow, And That The Enron Board Expressly Anthorized The illicit

Parineyship Transactions And Acknowledges That The Frand
Reouived The Restatement of Bive Years OF Financial Statemenis

23.  InaForm 8-K filed by Enron with the SEC on November 8, 2000 Enron admitted in

relevant part:

LIM1 and LIM2 were described to the Envon Board of Directors as
potential sources of capital to buy asseis from Bnron, potential equity
partners for Enrop, and counterparties to help mitigate risks associated
with Enron invesimenis. The Board was also informed that LIM1 and
LIM2 intended 1o rransact business with third parties. Prior to approving
Mr. Fastow’s affiliation with LTM1 and LIM2, the Board determined
that Mr. Fastow’s participation in the parmerships would not adversely
affect the mierests of Enron. The Board approved the initial wansaction
with LIM] and recogmized that Eoron may (but was not required 10)
engace in addinonal transactions with LIM1. . . . The Board required
review and approval of each wansaction by the Qffice of the Chairman,
the Chief Accounting Officer and the Chief Risk Officer. The Board
also recognized the ability of the Chairman of the Board 10 require Mr.
Fastow 1o resign from the parmerships at any tirne, and divected that the
Audit and Compliance Commitiee conduct annnal reviews of
ransactions between Enron and LIM1 and LIM2 completed during the
pror year. Whether these control’s and procedures were properly
implemented is 3 subject of the Special Commiitee’s investigation.

(Emphasis added).
24. The same Form 8-K alzo shed some initial light on the magniwde of the massjve
financial fraud that had been perpetrated by senior Enron executives — a fraud that was conducted
with the Imowledge of Enron’s Board of Directors, inclnding Frank Savage. In this vein, the Form

8-k stated in relevant part that: (1) Enron’s prior period financial statements were required 1o be

okt (19380 Vearw § 27551357 g
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restated in order to reflect a $1.2 billion reduction m shareholder’s equity reported by Enron in the
third quarter of 2001; (i1) “Enron intends o restate its financial statements for the years ended
December 31, 1997 through 2000 and the quariers ended March 31 and June 30, 2001"; and that
(iit) Enron’s Board of Direcrors had appomted a Special Committee to review Tyansactions between
Enron and related parhes.

25. On December 2, 2001 Enron finally collapsed under the weigh of its own financial
frand when it songht bankrupicy court protection and filed a petition nnder Chapter 11 of the
Bankyuptcy Code. Enron’s bankruptey filing has heen heralded as the largest ever in United States
nistory.

The Advisor Breaches Iis § 36(b) Fiduciary Davy
To The Premier Growth Fund And The Fund Incarred
undrads OF Milkigns OF Dollars In Damages As A Besplt Thereof

26. Alliance Capital Management 1.P., through at least one of its Directors, namely
Frank Savage, has, for a substantial period of time, had knowledge of the fraudulent activities
engaged in by Fnron as alleged in detail above. Specifically, Alliance Capital Management L.P.
directly acquired such knowledge becanse of Frank Savage’s pariicipation in, approval of, and
knowledge of, the massive financial fraud perpetrated by Enron as set forth in detail above. In
addition, Alliance Capital Managemem L.P., by and through Director Savage, and by other
means meluding Form 4’s filed by Enron insiders with the SEC, had knowledge that Enron
mmsiders were engaged m selling hundreds of millions of dollars in Enron corumon stock while in

possession of non-public material adverse information conceming Envon and the fraud detailed

above,

27.  Allance Capiial Management L.P. breached its fidnerary duty to the Premier

Docs: 1143046 Yer#:1 2704:1347 1 0




Z1=Jan-02 08:58pm  From-CHITWOOD_& HARLEY AD48764478

# —_ T~083 P.27/81  F=311
'

t

Growth Fund by, among other things, causing: (1) the Premier Growth Fund 1o purchase 4.766
million shares of Enron common stock at prices Alliance Capital Management L.P,, knew to be
materially artificially inflated in April and/or May of 2001. Enron shares traded at a lmgh price
of § 63.66 and a low of $53.5(0 during the monih of April 2001 and a high price of § 62.4] and a
low of $32.20 during the month of May 2001. Alliance Capital Management 1..P. knew thar
these prices were marenally artificially inflated because Alliance Capital Mangement L.P.
Director Savage had knowledge of the fraud and had, along with Enron’s other Board members
approved of Fastow and Enron’s fraudulent condnet; (ii) the Premier Growth Fund 1o purchase
4.766 million shares of Enron common stock at prices Alliance Capital Management L.P., knew
to be materially artificially inflated in Apnl and/or May of 2001 with knowledge that Enron
insiders were engaged in legal insider trading and were salling millions of shares of Enron
common stock while they were in possession of non-public material adverse mformation
concerning the fraud that had been perpetrated by Enron and the wndisclosed true state of
financial affairs at Enron, thereby effectively providing the Enron insiders who were 1ilegally
engaged in insider selling during the months of April and May 2001 ﬁith a ready, willing and
able purchaser for the nearly 1.3 million Enron shares these Enron insiders sought to dump on
unsuspecting victims at materially artificially inflated prices. Such misconduer was tantamount
10 Alhance Capital Management L.P., while acting as the Premier Growth Fund’s investinen!
Adviser, having permitted these Enron insiders Yo effectively loot the assets of the Premier
Growth Fund - a fund to which Alliance Capital Management L.P. owed a statutory fiduciary
duty.

28, Alliance Capital Management L.P. also finther breached its fiduciary duties 10 the

Premyier Growth Fund when it failed 10 act to preserve the assets of the Premier Growth Fund, as

DPooF 114306 Verd:1 2703 1347 11
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it was starutorily obligated to, beginning in a1 Jeast October 2001 when the initial disclosures
concerning Enron’s wrongdoing first surfaced. As a statutory fiduciary Alliance Capital
Management L.P. was required 1o preserve the assets of the Premier Growth Fund and could
have acted 1o do so by causing the Premier Growth Fund 1o sell part or all of'its 7.199 million
share Enron common stock position when the news of Enron’s fraud surfaced in October 2001.
Rather than acting in furtherance of its fiduciary duty 1o the Premier Growth Fund, however,
Alliance Capital Management L. P. ¢aused the Premmer Growth Fund to retain its 7.1 mnlhion
Enron share position even as the price of Enron shares plummeted from nearly $30 per shareto a
mere 3.74 cenis per share. Alliance Capiral Management L.P. was motivated to serve Enron’s
wterest by causing the Premier Growih Fund to retain its mulii-milhion share position because
Alliance Capital Management L.P. and its Director Prank Savage, were well aware of the fact
that, if Alliance Capital Managemenr L.P. caused the Premier Growth Fund to quickly liquidate
its muli-million Enron share position, Wall 8t, wonld view this act as a sign of severe lack of
confidence by the Alliance muial fund family and trouble at Enron, and that such an
interpretation could result in massive sales of Enron stock by other large institutional investors.
Such selling would have caused the price of Envon shares to decline rapidly and would have
triggered covenants in certain of the parmerships that Enron had entered into, thereby requirnng
Enron to issue and/or pledge an increasing number of Exnron shares in order to fulfill Enron’s
contractual parinership comminnents, thereby resnling in a phenomenon known on Wall 8. as a
“death spiral.” Thus, Alliance Capital Management L.P. and its Director Frank Savage, well
gware of these facts, acted 1o aid Enron by caunsing the Premier Growth Fund 10 retain its multi-
million Envon share position in violation of the statutory fiduciary duty that Alliance Capital

Management L.P. owed to the Premier Growth Fund. As a direct, proximate and foresecable

The# 118306 Vasw:! 27041347 12
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result of not having acted to preserve the Premier Growth Fund’s assets, Alliance Capiial

Managememnt L.P. thereby caused the Premier Growth Fund to mcur hundreds of millions of

dollars in damages as the Premier Growth Fund’s Enron position plummeted in value.
Couny

Against Alliance Capital Managementi 1.P. For Vielation of § 36(b) of the
Invesiment Company Act of 1940, 15 1L.8.C. 8 80a-35(b

29, Plaintiff incorporaies each of the foregoing paragraphs as if fully set forth herein.
This Count is asseried against Alliance Capital Management L.P. as the investiment Adviser 10
the Premier Growth Fand for having breached the fiduciary duty imposed on the Adviser by 15
U.5.C. § 80a-35(b).

30. As the Adviger to the Premier Growth Fund, the Adviser was statutorily required
to act with the highest degree of loyalty and fidelity that it owed Yo the Premier Growih Fund.

31. As set forth above, the Adviser breached its fiduciary dury of loyalty because the
Adviser, through one of its Direcrors, namely Frank Savage, had knowledge of the fraundulent
activities engaged in by Enron as alleged in detail above. In addition 1o having lmowledge of the
fraud perpetrated by Enron, the Adviser also had knowledge, through Director Savage, that
Enron insiders were engaged in selling hundreds of millions of dollars in Enron common stock
while in possession of non-public material adverse information conceming the massive financial
fraud that had been perpetrated by Enron and the true state of financial affairs that existed at

Enron.
32. Byreason of the conduct alleged herem, Alliance Capital Management L.P.

violated Section 36(b) of the Investment Company Act.

33. As a direct, proximate and foreseeable result of such breach on the part of

Docsi: 114300 Vers.§ 27041317 13
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Allinace Capital Management L.P, as the Adviser to the Premier Growth Fund, the Premier
Growth Fund incwrred hundreds of millions of dollars in damages, for which plamtfy, by this
action: seeks to recover on behalf of the Premier Growth Fund by seeling to yecover the
investment adviser fees paid 1o Alliance Capital Management L.F. by the Prermer Growth fund
while Alliance Capital Management L.P. was engaged in a breach of the fiduciary duties that it
owed 10 the Premier Growth Fund pursoant 1o Section 36(b) of the Investment Company Act of
1940 during the twelve month period immediately preceeding the filing of this complaint.
Praver for Relied
WHEREFORE, plaintiff, on behalf of the Alliance Premier Growth Fund,

respectfully requests that this Court enter judgment in favor of the Alliance Premier Growth
Fund and against defendant Alliance Capital Management L.P. as follows

a. Awarding the appropriale measure of damages;

h. Awarding prejudgment and post-judgment interest, as well as reasonable
atforngeys= fees, expert wimess fees and other costs and expenses; and

c. Awarding such other relief as this Court may deem just and proper.

Jury Demand
Plaintiff demands a taal by jury.

DATED: Dedember 7, 2001

LAW OFFICES OF JAMES V. BASHIAN, P.C.

James B. Bashian

Fairfield Commons .

271 Route 46 Wesy — Swite F207
Fairfield, New Jersey 07004
(973) 227-6330

| Abb ey Gafdy: LLP
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Paul Q. Paradis

Mark C. Gardy

212 East 39" Street

New York, New York 10016
(212) 889-3700

Puls Taylor & Woodson
Kelly Puls

Brapt Martin

2600 Airport Freeway
Fort Worth, Texas 76111
(817) 38-1717
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