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TO THE HONORABLE MELINDA HARMON:
INTRODUCTION

The question presented in this motion for protection is simple:

Are the Newby Plaintiffs entitled to the production of irrelevant personal information

embedded in documents that have already been produced in a form that protects that

irrelevant, personal information from discovery?

Critically, the Tittle Plaintiffs agree that the answer to this question is “No.” They have made clear
that they have “no objection at this time to the redaction of either category of information [account
statements and social security numbers] of information that the directors personally produce.” See
Tittle Response and Opposition to Outside Directors’ Motion for Protective Order (Instrument # 591)
at 2. This position is sensible: The law makes clear that plaintiffs have no right to the production
of irrelevant information, particularly when that information implicates personal privacy interests
of constitutional dimension.

The Newby Plaintiffs contend that the Court should entrust them with this information,
because they will deal with it responsibly. See Plaintiffs’ Response to the Outside Directors’ Motion
for Protection (“Response”) (Instrument # 1434) at 14. Plaintiffs have made clear, however, that the
oppositeis true: Their response deliberately makes public the very information the Outside Directors
sought to protect. This public dissemination of home telephone numbers, addresses and personal
identifying information is in violation of this Court’s standing orders concerning the protection of
identifying information—and it makes clear that the Newby plaintiffs cannot be trusted to deal
responsibly with the Outside Directors’ private information.

Equally important is this: The Newby Plaintiffs cannot distinguish the plain authority

holding that parties are entitled to protective orders shielding their personal financial information
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and tax returns from pre-judgment discovery. Nor have these plaintiffs established any basis upon
which they are entitled to discover this irrelevant financial information. Plaintiffs claim that such
discovery is relevant to establish fraud, but their fraud-based claims against the Outside Directors
have been dismissed with prejudice. See Memorandum and Order Regarding Enron Outside Director
Defendants’ Motions (Instrument #1269) at 149. See Fernandez-Montes v. Allied Pilots Ass 'n, 987
F.2d 278, 284 n.8. (5th Cir. 1993) ("[1]t is well established that a dismissal is presumed to be with

prejudice unless the order explicitly states otherwise.").

For the reasons stated in their original motion, and those we state briefly here, the Outside
Directors are entitled to the entry of the Protective Order they have sought.

ARGUMENT

I Financial Information Concerning Transactions In Other Securities Or Other Business
Dealings Is Irrelevant

Plaintiffs’! response makes two arguments in support of the claimed relevance of the Outside
Directors social security numbers and financial information not related to Enron. First, they claim
that this is somehow relevant to the Outside Directors’ Section 11 defense that they acted in good
faith. Plaintiffs misconstrue the defense. As the Court is well aware, the Directors’ due diligence
and good faith defenses require proof that they relied in good faith upon information provided by
management and third party experts. Plaintiffs do not explain how the directors social security
numbers or personal brokerage statements are “reasonably calculated” to provide relevant evidence
of their reliance upon third parties. Their silence on this point speaks volumes.

Plaintiffs next invoke a “report” of the Permanent Subcommittee on Investigations (PST) to

'Given that the Tittle Plaintiffs do not contest the relief sought by the Outside Directors, the
term “plaintiffs” in this response will refer solely to the Newby Plaintiffs.
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justify their claimed need to investigate “fraud” allegations against the Outside Directors. Three
points give lie to this argument. First, the Enron business the PSI contended was “steered” to the
directors’ “personal and business affiliates” was fully disclosed, annually, in Enron’s proxy
statements. See Enron Corp. SEC App.? tabs 20-21, 85-88 (Enron Corp. Proxy Statements)
(Instrument # 1200); The Outside Directors’ Response in Opposition to the Tiztle Plaintiffs’ Motion
for Judicial Notice (Instrument # 385) at Ex. 2. Second, the Court has already considered and
rejected Plaintiffs’ claim that the PSI’s so-called report suffices to raise inferences of fraud by the
Outside Directors in refusing to take judicial notice of the Report. See Order (Instrument # 390) at
4-5. And Plaintiffs themselves have chosen not to incorporate any of the Reports’ allegations in their
recently filed amended Complaint. Finally, the Directors are producing documents within their
custody relevant to their transactions with Enron—it is only their transactions with unrelated parties
that they have sought to protect because that material is irrelevant.

Put simply, Plaintiffs claim they need this discovery to establish fraud by the Outside
Directors—but there is no fraud claim made against them. Plaintiffs have recognized, indeed they
have argued, that their Section 11 claims do not require either proof of fraud or scienter. See
Plaintiffs’ First Amended Consolidated Complaint (Instrument # 1388) at 631; Newby Plaintiffs’
Response to the Outside Director Defendants’ Motion to Dismiss (Instrument # 853) at 79-80. Since
fraud 1s not an element of any claim that remains against the Outside Directors, evidence allegedly
relevant to establish it (which this emphatically is not) is not reasonably calculated to lead to the

discovery of admissible evidence.

? This refers to the Securities and Exchange Act Appendix filed in conjunction with the
Motions to Dismiss in Newby.
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1L The Burden of This Production Substantially Outweighs Any Claimed Entitlement by
Plaintiffs to This Discovery

The Outside Directors have made a detailed showing to support their claim that the material

they seek to protect is private, constitutionally protected material. Not even the media intervenors

disputes that the Directors are entitled to the protection of this information.

No one—other than the Newby Plaintiffs—claims the right to discover personal identifying
information, confidential income tax returns or private financial information from the directors.
Perhaps that is because only the Newby Plaintiffs have demonstrated a willingness to seek out, and
then abuse, sensitive information about the Outside Directors. Well aware that the Directors were
seeking to protect themselves against further harassment, Plaintiffs prepared and published in their
response a table containing the home addresses, telephone numbers and email addresses of ten of
the Outside Directors. See Response at 11-12. They did so despite a standing order requiring parties
to litigation to shield such information from public disclosure.

Plaintiffs’ proferred sensitivity to the confidentiality of this information is, thus,
demonstrated by their actions—which give the Court no assurance that it can entrust to them this
confidential, sensitive and irrelevant information.

III.  The Outside Directors are Individuals Who Have Constitutional Privacy Rights; the

Court’s Treatment of Enron, a Corporation, Is Not Adequate to Protect the Rights of

These Individuals

It is not disputed in Plaintiffs’ response that the Outside Directors have constitutional rights
to privacy. Noris it disputed that no similar protections are afforded to corporations. Plaintiffs blow

right by this important difference and assert that the protections afforded to a corporation are

adequate to secure the constitutional right to privacy of an individual. That they cite no authority
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for this proposition is, again, telling. The fact is that abundant law exists indicating that the Court
must impose limits on discovery when important constitutional rights are implicated—and the
Outside Directors have met their burden to establish their rights, under these cases, to the entry of
a protective order.

Plaintiffs also do not dispute that no delay will be caused by the grant of this Order—nor

could they. The Directors have already produced their documents in redacted form. These

redactions eliminate only the irrelevant, private information the Outside Directors seek to protect.
We have also provided Plaintiffs with a detailed log identifying the material that was redacted from
the documents, and the reasons supporting its redactions. Plaintiffs are thus able, if they wish to do
50, to try to make a particularized showing as to why the redacted material is allegedly relevant to

their case. This is their burden to establish, and they have not done so.

Respectfully submitted,

GIBBS& BRUNS, L.L.P.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Qutside Director Defendants’ Supplement to
Their Motion for Protective Order has been served by sending a copy via electronic mail to
serve@ESL3624.com on this the 13 day of June, 2003.

I further certify that a copy of the foregoing Outside Director Defendants’ Supplement to
Their Motion for Protective Order has been served via Certified Mail/Return Receipt Request on the
following parties, who do not accept service by electronic mail on this the 13th day of June, 2003.

Thomas G. Shapiro

Shapiro Haber & Urmy LLP

75 State Street

Boston, MA 02109

Telephone: (617) 439-3939
Facsimile: (617) 439-0134
Attorneys for Plaintiffs van de Velde

William Edward Matthews

Gardere Wynne Sewell LLP

1000 Louisiana, Suite 3400

Houston, Texas 77002

Telephone: (713) 276-5500

Facsimile: (713) 276-5555

Attorneys for Defendants Anderson Worldwide, S.C.,
Roman W. McAlindan and Philip A. Randall

Gregory A. Markel

Cadwalader, Wickersham & Taft

100 Maiden Lane

New York, New York 10038

Telephone: (212) 504-6000

Facsimile: (212) 504-6666

Attorneys for Defendant Bank of America Corp.

Dr. Bonnee Linden, pro se

1226 W. Broadway, P.O. Box 114
Hewlett, NY 11557

Telephone: (516) 295-7906
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Robert C. Finkel

Wolf Popper LLP

845 Third Ave.

New York, NY 10022

Telephone: (212) 759-4600
Facsimile: (212) 486-2093
Attorneys for Plaintiff van de Velde

Amelia Toy Rudolph

Sutherland Asbill & Brennan LLP

999 Peachtree Street, N.E., Ste. 2300
Atlanta, GA 30309

Telephone: (404) 853-8000

Facsimile: (404) 853-8806

Attorneys for Defendant Roger D. Willard

Harvey G. Brown

Orgain Bell & Tucker, LLP

2700 Post Qak Blvd., Ste. 1410

Houston, Texas 77056

Telephone: (713) 572-8772

Facsimile: (713) 572-8766

Attorneys for Defendants Andersen-United Kingdom
and Andersen-Brazil

Carolyn S. Schwartz

United States Trustee, Region 2
33 Whitehall St., 21 Floor
New York, NY 10004
Telephone: (212) 510-0500
Facsimile;~ (212) 668-2255
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