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Vs,
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Toward the goal of submitting a proposed pretrial scheduling order, Lead Counsel met with

representatives of the banks' in New York and Enron's officers and directors — the Enron Insureds

— in Houston, and conferred by phone and letter with counsel for these defendants, Enron and Vinson

& Elkins. Lead Counsel also posted two working drafts of the proposed schedule on the ESL Web

site, faxed the second draft of the proposed order to more than 100 individuals and entities who do

not have Web site access, and for both drafts solicited comments and suggestions, many of which

produced compromises in crafting the proposed schedule. The only responses to the drafts of the

proposed order received by Lead Counsel came from the banks, V&E, Enron, the Insureds, and the

Tittle plaintiffs. While there is a comfort level on most dates - that is, plaintiffs and defendants can

live with a substantial portion of the proposed schedule — there are issues and areas of disagreement

that require the Court's consideration and resolution:

The August 7, 2002 Order [Docket #983] requires that plaintiffs in the other pending
cases move to reinstate their complaints shortly before or after class certification. See
Order at 5. With the prospect of impending depositions of hundreds of different
deponents from various entities, it is critical, to avoid delay and duplication —
especially, taking a deposition only once — that all discovery, if at all possible, be
coordinated and occur simultaneously. Consequently, Lead Counsel, the banks,
Enron, and the Enron Insureds ask the Court to modify the August 7, 2002 Order to
require plaintiffs in the following cases who wish to maintain their suits to move to
reinstate them by filing an amended complaint or giving notice of their intent to stand
on their complaint as filed:

1. Connecticut Resources Recovery Authority v. Lay, No H-03-1558 (S.D. Tex ),

2. Hudson Soft Co. Ltd. v. Credit Suisse First Boston Corp., No. 03-CV-860 (S.D.

Tex.);
3. Public Emp. Retirement Sys. of Ohio v. Fastow, No. H-02-4788 (S.D. Tex.);
4. Silvercreek Mgmt. Inc. v. Citigroup, Inc., No. H-03-0815 (S.D. Tex.),

5. Silvercreek Mgmt. Inc. v. Salomon Smith Barney Inc., No. 02-CV-3185 (S.D. Tex.);

6. Washington State Inv. Board v. Kenneth L. Lay, No. H-02-3401 (S.D. Tex.);
7. Wilt v. Fastow, No. H-02-0576 (S.D. Tex.);

Internationale Kapitalanlagegesellschaft v. Credit Suisse First Boston, No. H-02-
4080 (S.D. Tex.); and

'Bank defendants here include JP Morgan, CitiGroup, CS First Boston, Canadian Imperial
Bank of Commerce, Merrill Lynch, Bank of America, Barclays, and Lehman Bros., but not Deutsche

Bank.
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schedule:

Headwaters Capital, LLC v. Lay, No. H-03-0341 (S.D. Tex.).

Plaintiffs moving to reinstate their consolidated or related cases will do so on the following

File an amended complaint or give notice of intent to stand on existing complaint no
later than 30 days from entry of the scheduling order.

Motions to dismiss or answers shall be filed no later than 30 /banks want 60] days
from the filing of amendment or notice to stand.

Responses shall be filed no later than 30 days from filing of motion.

Replies shall be filed no later than 15 [banks want 30] days from the filing of the
response.

Under the proposed schedule for these cases, all parties will continue to produce documents

so that discovery can progress on a timely basis, while the Court will have time to decide any

motions before most depositions begin. The end result of this coordination will be that all remaining

plaintiffs can join in the deposition schedule and discovery can proceed expeditiously.

.

The banks, V&E, and the Insureds propose a January 10, 2004 date to begin fact
depositions, following the completion of document production in October 2003. Lead
Counsel rejects this date because it does not want to foreclose taking a witness's
testimony at some earlier date in discovery.

The banks request that their responses to the Newby First Amended Complaint be
filed on July 1, rather than the proposed June 18, and they want 30 days for their
replies, rather than the proposed 14. In light of the limited additions to the Amended
Complaint, Lead Counsel believes 35 days — May 14 to June 18 — for their responses
and two weeks for their replies is sufficient.

The banks and Enron request 45 days, instead of the proposed 30, for their responses
to the amended 7itle complaint (if necessary).

The Insureds request that the Court order mediation for Newby on March 10, 2004,
as a date far enough into the discovery period that the parties may focus on resolving
the case. Lead Counsel is prepared to mediate at any time and is concerned that
setting the Court-ordered mediation in March 2004 may encourage some to delay
discussing resolution until that time.

Counsel for V&E is concerned about the October 1 date to complete document
production because they face the heightened burden of reviewing a law firm's files
for privilege. Their task is complicated by the fact that a single document can
involve multiple clients, some of whom will waive the privilege and others who will
not. V&E's counsel will make every effort to produce the vast majority of responsive
documents by October 1. The banks and V&E hope to be "substantially complete"
by then, which Lead Counsel believes is an ambiguous quantitative distinction. Lead
Counsel believes that the October 1 date is reasonable, particularly for the banks and
the Insureds, given that the meet-and-confer and motions-to-compel process is under
way for all documents to which defendants object to production. For documents
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without objection, production by October 1 should not be a burden. Lead Counsel
is not unsympathetic to V&E's counsel's task and will be reasonable in reviewing any
request for an extension of the October 1 deadline. Moreover, Lead Counsel will ask
Enron and its subsidiaries to waive the privilege in an effort to alleviate V&E's
counsel's review-and-production burden and as a step toward reducing costs for
Enron and other parties.

The banks state that their ability to achieve substantial completion of document
production by October 1, 2003 is subject to (1) the entry of an interim confidentiality
agreement pending the filing of confidentiality motions; and (2) adjustments to the
scheduling order resulting from any PSLRA discovery stay arising from motions to
dismiss the First Amended Complaint. The banks also state that if they are required
to produce documents, in addition to those that they have already agreed to produce
— the subject of the meet-and-confer and motion-to-compel process — additional time
beyond the proposed October 1 deadline to complete document production may be
required, depending on the quantity, condition and location of any additional
documents. Lead Counsel believes the Court's analysis in its March 27, 2003 Order
on Enron's confidentiality motion should be applied to all parties in this litigation.

Enron's position on completing document production by October 1 is akin to V&E's,
exacerbated by continuing and expansive document requests by government entities,
which the Company claims will soon be cost prohibitive. Lead Counsel believes that
Enron should report to all parties on a monthly basis as to the volume of documents
still to be produced so that the parties will know before October 1, as well as Enron's
counsel can determine, what amount remains. As to the cost issue, Lead Counsel
believes that to the extent that Enron cannot meet its commitments set out in the
depository order, to which Enron previously agreed, its counsel should inform this
Court and Bankruptcy Judge Gonzalez immediately.

The banks reserve the right to request or invoke a stay of discovery under the
PSLRA. Lead Counsels proposed pretrial schedule is premised on discovery
commencing on May 28, 2003 and continuing without interruption until December
2004.

The banks, V&E, and the Insureds want more time after plaintiffs' experts'
submissions. The proposed schedule sets January 10, 2005, as the date when
plaintiffs submit their experts' reports, followed by defendants' submissions on
February 15 — five weeks later. For example, defendants would make plaintiffs'
submissions earlier and their submissions later than proposed. Because expert
retention on either side will not be a last-minute event — the banks note the potential
for plaintiffs to name some esoteric expert — Lead Counsel believes the proposed
schedule gives both sides ample time.

The banks want the option to file their summary-judgment motions earlier than May
2, 2005, which the schedule provides for with the language "filed and served by," and
they want plaintiffs to oppose the motions within 45 days, with 30 days for their
replies thereafter. Enron simply wants a little more time to file its motion (to May
6), and for its reply (to August 5). Because Lead Counsel will face multiple
summary-judgment motions, for planning purposes the proposed July 1, 2005 date
for oppositions to all motions is not unreasonable.

The proposed deadline to add new parties to the litigation is January 10, 2004. Lead
Counsel will make every effort to add parties expeditiously.



. Lead Counsel, the banks and the Enron Insures reserve their right to raise with the
Court the effect on the Pretrial Scheduling Order of any stays of discovery granted
to defendants who face criminal charges.

Lead Counsel, the banks, Enron, V&E, and the Enron Insureds request a hearing on the

proposed pretrial scheduling order and these related issues and items of disagreement.
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing LEAD PLAINTIFF'S MEMORANDUM IN
SUPPORT OF PROPOSED PRETRIAL SCHEDULING ORDER has been served by sending a copy
via electronic mail to serve@ESL3624.com on this 16th day of May, 2003.
I further certify that a copy of the foregoing LEAD PLAINTIFF'S MEMORANDUM IN
SUPPORT OF PROPOSED PRETRIAL SCHEDULING ORDER has been served via overnight
mail on the following parties, who do not accept service by electronic mail on this 16th day of May,

2003.

Carolyn S. Schwartz
United States Trustee, Region 2
33 Whitehall Street, 21st Floor

New York, NY 10004 - ’:ﬂ /r }/3 73 & P —

Mo Maloney
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