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L. INTRODUCTION

After Arthur Andersen admitted destroying a "significant" number — thousands of pages, by
early estimations— of Enron-relateddocuments, Amalgamated Bank moved the same day to preserve
critical evidence and to determine the extent of the auditor's spoliation. But Andersen's admission
was another in the series of damning revelations.

o In November, Enron admitted with stunning understatementthat its financial

statements, audited by Andersen, "should not be relied upon”;’

o In December, Andersen's CEO told Congress that the auditor made an "error
in judgment" on the Enron engagement — the Company restated four years of
financial results;

o In the last seven days:

— 1/10: Andersen admitted destroying relevant evidence;

— 1/15: Andersen fired lead Enron audit partner and relieved managers in
Houston;

— 1/16: In a full-page New York Times letter, Andersen again admitted "an error
in judgment"; and

~ 1/17: Congressional investigators revealed headquarter's personnel in
Chicago participated in conference calls about the document purge.

Three things are indisputable: the revelations are not over; Andersen's role in Enron's
collapse — as documented in the auditor's files — has been deliberately obliterated; and there can be
no reasonable assurance that Andersen will fulfill its statutory duty to preserve relevant evidence.
And the continuing front-page reports underscore the basis for Amalgamated'srequest for expedited
discovery, for the Court to take custody of all paper and electronic evidence, and toward that end,
Amalgamated proffers several independent specialiststo ensure the integrity of Andersen'selectronic
data.

Il THE ANDERSEN SPIN MACHINE

In October, Enron shocked the market by announcing it would take non-recurring charges

of $1.01 billion and admitting that its financial statements and audit reports from approximately

1997 to 2001 "should not be relied upon.” For its part, Andersen downplayed its involvement. On

"Bnron's November 8, 2001 Form 8-K filed with the SEC.
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December 12, CEQO Joseph Berardino testified betore Congress that "'important information was not
revealed," but "'we now believe, based on a second look, that our team made an error in judgment.""*
Enron's financial restatements and shareholder-equity writedown were major components in this
burgeoning securities fraud scandal, which would soon envelop Andersen. In a January 10 press

release, the auditor disclosed a "significant but undetermined" number of Enron-related documents

had been destroyed.” But once again, Andersen downplayed the seriousness of its conduct, ensuring
the public that the document destruction was contained and involved only limited Andersen
personnel:

e On January 15 Andersen fired lead Enron audit partner David Duncan and
relieved numerous other Houston partners of their management responsibilities;*

¢ The next day, the auditor purchased a full-page ad in the New York Times —

an open letter from its CEO — to again confess that "an error in judgement had been

made by Andersen personnel" and that the Enron matter was being given "sertous

and thorough attention."

Andersen wanted investigators from law enforcement and Congress, and the public, to
believe that the Houston-based audit partner orchestrated the document purge, assisted by a few
misguided engagement managers, who Andersen stripped of their responsibilittes. But we now
know that the auditor's Enron-related document destruction was systemic, with corporate
headquarters in Chicago involved all along. Lead Enron audit partner David Duncan has revealed
to congressional investigators that officials at Andersen's head office in Chicago participated in
regular conference calls to discuss destroying documents, and that since mid-Sepiember,
conference calls involving up to eight people — up to half of whom were from Chicago headquarters

— participated in the conference calls, which occurred two or three times per week.® Moreover, an

internal Andersen email shows that "significant” discussionstook place about Enron's related-party

?See Dec. 12,2001 PR Newswire, Ex. 1.
3See Jan. 10, 2002 PR Newswire, Ex. 2.
‘See Jan. 15, 2002 PR Newswire, EX. 3.
°See Jan. 16,2002 N.Y. Times, Ex. 4.

°See A. Michaels, "Andersen Head Office 'Discussed Enron Purge," Financial Times, Jan.
17, 2002, Ex. 3.
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transactions and that the auditor was so concerned it contemplated terminating its relationship with
Enron nearly a year ago.’

From the outset, why did Andersen conceal the fact that its headquarter's personnel
participated in the discussions that led to the shredding of documents, and why did it fail to reveal
that 1t was concerned about accounting irregularities at Enron as early as February 20017 The
answers are historical — the auditor's past is prologue: Andersen was rocked by document destruction
charges in a 1993 securities-fraud case against Colonial Realty Co., who was audited by Andersen.
The Connecticut Attorney General prepared a 172-page report that concluded, among other things,
that Andersen "destroyed scores of documents in the months before Colonial declared bankruptcy,”
the managing partner in the Connecticut office "told Andersen audit partner ... to destroy all
documents that 'did not support the work in an established file,” and the destroyed documents
included an analysis of "revenues that the plaintiffs wanted to help prove their fraud case."®

In sum, in the wake of the collapse of the seventh largest company in America, document
destruction, orchestrated by Andersen headquarters, has again tainted the judicial process, and the
purposeful spoliation of evidence justifies the extraordinary relief sought by Amalgamated Bank.
And the need for Court intervention cannot be overstated. The evidence shows that Andersen had
a strong motivation to destroy documents — and has done so. The Duncan email reveals that
Andersen not only had knowledge of the related-party accounting irregularities in early 2001, but
also had seriousreservationsconcerning the auditor's treatment of these controversial, at 2 minimum,
related-party transactions. But following Enron's spectacular collapse, Andersen repeatedly
proclaimed its involvement limited, its knowledge incomplete and the document destruction
contained. To the contrary, Andersen headquarter's personnel have been participating in, if not
directing, a calculated purging of potentially incriminating evidence. Much like Rose Mary Woods'
erasure of the critical Nixon tape in Watergate, Andersen's continuing stream of explanations rings

hollow.

’See Internal Andersen e-mail to Duncan, Ex. 6.

5See J. Seiberg, "AG's Report Adds Arrows to Quivers of Colonial Plaintiffs," The
Connecticut Law Tribune, May 10, 1993, Ex. 7.
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III. FURTHER EXPLANATION OF THE RELIEF AMALGAMATED SEEKS
UNDER THE PSLRA

The PSLRA's discovery-stay provisions and the concomitant duty to preserve relevant
evidence "reflect a careful balance between Congress's efforts to shield defendants facing frivolous
claims from the burdens of discovery, on the one hand, and its desire to ensure the preservation of
evidence relevant to legally cognizable claims, on the other."” Violations of evidence preservation
requirements cannot be tolerated.:

In this post Iran-gate era of widely publicized evidence destruction by
document shredding, it is well to remind litigants that such conduct will not be
tolerated in judicial proceedings. Destruction of evidence cannot be countenanced
in a justice system whose goal is to find the truth through honest and orderly
production of evidence under established discovery rules.'®

Consequently, the Court can and should order Andersen to turn over all evidence, in whatever form,
related to its Enron engagements for safekeeping in a Court-controlled document depository.

A. Physical Documents Should Be Placed in the Court's Registry

The Court has the authority to order creation of a document depository.!! Where, as here,
significant but undetermined numbers of relevant documents have admittedly been destroyed, a
court-ordered deposttory is necessary to ensure additional spoliation does not occur. Procedures for
establishing such a depository are well established: "Use of a depository also facilitates
determination of which documents have been produced and what informationis in them, minimizing
the risk of later disputes."!”

In Air Crash Disaster, the court ordered the creation of a document depository, appointed

an admanistrator of the depository, and set forth provisions for the indexing, preservation and

’Inre Tyco Int'l, Ltd Sec. Litig., MDL No. 00-MD-1335-B, 2000 U.S. Dist. LEXIS 11659,
at *5 (D.N.H. July 27, 2000) (citing In re Grand Casinos Sec. Litig., 988 F. Supp. 1270, 1271 (D.
Mumn. 1997)).

WComputer Assocs. Int'l, Inc. v. American Fundware, Inc., 133 F.R.D. 166, 170 (D. Colo.
1990).

HSee, e.g., Inre Air Crash Disaster at Stapleton Int'l Airport, MDL No. 751, 1988 U.S. Dist.
LEXIS 4287 (D. Colo. Apr. 18, 1988).

‘2Manual for Complex Litigation (Third) §21.444, at 77 (1995). See also In re San Juan

Dupont Plaza Hotel Fire Litig., 142 F.R.D. 41, 46 (D.P.R. 1992),; In re Shell Oil Refinery, 125
F.R.D. 132 (E.D. La. 1989).
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retrieval of documents, including court-ordered security measures for depository access "to maintain
the highest degree of security and integrity of documents."* Similarly, the Manual for Complex
Litigation contemplates common-sense, orderly procedures for establishing a document depository:

To establish a depository, counsel and the court must first select a suitable
location. If sufficient space is available in the courthouse, planning should be
coordinated with the clerk of the court. . . . Counsel and the court should collaborate
in establishing a regime for the operation of the depository, including procedures for
acquisition, numbering, indexing, and storing of discovery materials and rules
governing when and by whom documents may be examined and copied.'*

Thus, Amalgamated Bank requests that the Court implement document-preservation measures for

all relevant documents in Andersen's possession, custody or control.

B. Backups of All Electronic Evidence to be Placed in Court's Registry

In the face of Andersen admitting that electronic evidence was destroyed, the Court has the
authority to preserve electronic evidence and to order the reconstruction of purged electronic data
by an independent computer forensic specialist.’” Amalgamated requests that the Court appoint an
expert to restore and retrieve Andersen's electronically-stored data including e-mail. If the expert
is given complete access to Andersen's computers and backup storage immediately, he or she may
be able to restore evidence which Andersen tried to destroy. The PSLRA discovery stay was lifted
in one case to "preserve electronic data" and to create 1images of computer hard drives. Plaintiff
Amalgamated Bank must be granted the instant relief to ensure its rights are not prejudiced.!® In a
similar case, the court granted site inspection, ordered evidence preservation, permitted expedited

electronic discovery, and criticized plaintiff's expert for failing to make image copies because a party

ni7

has "a duty to utilize the method which would yield the most complete and accurate results.

BAir Crash Disaster, 1988 U.S. Dist. LEXIS 4287, at *23.
“Manual for Complex Litigation, supra, §21.444, at 77-78 (footnote omitted).

PSee, e.g., Armstrong v. Bush, 807 F. Supp. 816 (D.D.C. 1992) (granting temporary
restraining order to preserve electronic evidence).

'®In re Pac. Gateway Exchange, Inc. Sec. Litig., No. C 00-1211 PJH (JL), 2001 U.S. Dist.
LEXIS 18433, at *6 (N.D. Cal. Oct. 17, 2001).

YGates Rubber Co. v. Bando Chem. Indus., 167 F.R.D. 90, 112 (D. Colo. 1996).

00035791



- —_— e
r

S rr—_ oy —— S g iy

Amalgamated proffers the following computer-evidence experts to assist the Court and the

parties in ensuring that Andersen's electronic evidence is preserved and, as required, retrieved:

Ken Withers Joan E. Feldman

1 Columbus Circle, NE Computer Forensics, Inc.

Washington, D.C. 20002 1749 Dexter Avenue, N.
Seattle, WA 98109

DIBS Computer Forensics, Inc. Craig D. Ball

17th Floor Law Offices of Craig D. Ball

555 West 57th Street 6363 Woodway Drive

New York NY 10019 Houston, TX 77057

In particular, Amalgamated would suggest Craig Ball do the independent work. He 1s not
only a nationally-known expert, but his work is well-known to Harris County Judges Brown and
Baker, he has chaired for the past two years the Technical Advisory Commiuttee for Texas, and he
created and manages the state bar portal "My Texas Bar." He is available for this assignment and
is ready to serve at the Court's discretion.

IV. CONCLUSION

During Watergate, evidence tampering was a key congressional inquiry: how did an 18%
minute audio-tape erasure of a crucial discussion happen? Rose Mary Woods, Nixon's secretary,
testified she made a "terrible mastake" — reaching for the phone while keeping her foot on the tape
controls. Andersen'sdisclosures, open letters, firings, suspensions and promises are as comforting
and plausible as Ms. Woods' gymnasticsnearly 30 years ago. This order for expedited discovery and

document preservation by the Court is necessary because Andersen has failed to comply with its
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statutorily-mandated duty arising under the PSLRA. Responsibility for the destruction of evidence

lies squarely with Enron's auditor, who should bear all costs associated with the requested relief,

which is justified based on Andersen's admitted conduct.

DATED: January 18, 2002

Of Counsel:

MILBERG WEISS BERSHAD
HYNES & LERACHLLP

STEVEN G. SCHULMAN

SAMUEL H. RUDMAN

One Pennsylvania Plaza

New York, NY 10119-1065

Telephone: 212/594-5300

MILBERG WEISS BERSHAD
HYNES & LERACH LLP

WILLIAM S. LERACH

DARREN J. ROBBINS

HELEN J. HODGES

BYRON S. GEORGIOU

G. PAUL HOWES

JAMES 1. JACONETTE

JOHN A. LOWTHER

ALEXANDRA S. BERNAY

401 B Street, Suite 1700

San Diego, CA 92101

Telephone: 619/231-1058

Respectfully submitted,

SCHWARTZ, JUNELL, CAMPBELL
& OATHOUT, LLP

ROGER B. GREENBERG

State Bar No. 08390000

Federal 1.D. No. 3932

ROGER B. GREENBERG

Two Houston Center

909 Fannin, Suite 2000
Houston, TX 77010
Telephone: 713/752-0017

Attorney in Charge

::ODMA\WORLDOX\PADOCS\RGREEN\00035791. WPD
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DECLABRATION OF SERVICE BY MATL AND FACSIMILE
I, the undersigned, declare;

1. That declarant Is and was, at all times herem mentioned, a citizen of the United Stares
and a resident of the County of Ban Diego, over the age of 18 vears, and not 3 party 10 or nferast in
the within action; that declarant's busimess address i5 401 B Street, Suite 1700, San Diego, California
92101,

2 Thar on January 18, 2002, declarant served the SECOND SUPPLEMENTAL BRIEF
IN SUPPORT OF AMALGAMATED BANK'S EX PARTE APPLICATION FOR
PARTICULARIZED EXPEDITED DISCOVERY FROM DEFENDANT ARTHUR ANDERSEN
by depositing a true copy thereof in a Unied Stares mailbox at San Diegn, California in a sealed
envelope with postage thereon fully prepad and addressed 1o the parties Hsted on the atrached
Service List Declaranr also served the parties by facsimile

3 That there is a regular communication by mail between the place of mailing and the

places so addressed.

I declare under penalty of perjury that the foregaing is true and correct  Executed this 18th

day of January, 2002, at San Diego, Calforma.

c» . al{my
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David B, Kahn

Mark E. King
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45 W. Court Street
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500 Fifth Avenue, Suite ER00
New York, NY 10114
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Klari Neuwelt
LAW QFFICE QF KLARI NEUWELT
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212/593-92131 (fax)

Michael Egan
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New York, NY 10016
212/779-1414
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BERMAN DEVALERIO PEASE TABAQCCO
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515 North Flagler Drive

Suite 1701

West Palwm Beach, FL 33401
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George M, Fleming
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Sam Maerovitce
MEROVITZ & CEDAR, LLP
1234 Marker Street, Suite 2040

Philadelphia, PA 19107

Mazyar Hedayat

LAW OFFICES OF MAZYAR HEDAYAT
410 &, Michigan Avenue

Suite 210

Chicago, "IL &0885 @ -----

Richard J, Plezia

ABRRAHAM, WATKINS, NICHOLS,
SORRELS, MATTHEWS & FRIEND

200 Commerce Strest

Houoteon, TX 77002
713/222~7211
7L3/225-0827 (Lax)

Melvyn 1. Welss

Steven &. Schulman

Samusl H. Rudmarn

MILBERG WEISS BERSHAD HYNES &
LERACH LLP

One Pennsylvania Plaza

New York, NY 10119-0165
212/584-5300
212/868-1229 (fax)
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Michael D. Sydow

VERNER, LIIPFERT, BERNHARD,
MCPHERSON & HAND

111 Bagbhy, Suite 4700

Hougton, TX 77002

rarnaat Wotring

CONNELLY BAKER WROQTRIGHT &
JACKSON, LLP

700 Ioulisiana, Sulte 1850

Houston, TX 77002

Orent Giskan

PRONGAY & BORDERLID

207 ¥W. 25rh Srtrest, 4th PFloor
New York, NY 10001

ronald J. Kormanik

SYDOW, KORMANIK & ECKERSON

1111 Bagby, Suite 4700

Hougston, TX 77002
713/654-810Q0

William 8. Lerach

Helen J. Hodges

Byron 8. Gedorgieu

MILBERG WEISS BERSHAD HYNES &
LERACH LLP

401 B Streei, 5uitce 1700

San Diego, CA 92101-50850
619/231-1058
£l9/2331-7423 {(fax)

Jiles Brody

Aaron Brody

Tzivia Brody

STULL, STULL & BRODY

6 BEast 45th Street, 4th Floox

New York, NY 10017
212/687-7230
212/74900-2022 (fax)
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COUNSEL FOR PLAINTIFE(S)

Steven J. Toll

Andrew N. Frisdman

COHEN, MILSTEIN, HAUSFELD &
TOLL, P.L.L.C,

1100 New York Ave., N.W.

Suite 500

Washington, DC 20005-~39864
202/408-4600
202/408~48699 (fax)

Solomon B. Cers
Stevan Q. Sidener
Joseph M. Barton

GOLD BENNETT CERA & SIDENER LLFP
588 Market Street, Suite Z300

San Franciszsco, CA 94105
A&15/777-2230
418 /777-5188 (fax)

Debhoralh R, Gross

LAW QFFICES OF BERNARD M.
GROSE, P.C.

1515 T.ocust Strest, 2nd Floorx

Philadelphia, PA 15102
215/561~3600
215/56L-3000 (fax)

Stanley M. Grossman

Shaheen Rushd

POMERANTZ HAUDEK RBLOCK
GROZEMAN & GROSS LLP

100 Park Avenuse, 26th Fleoxr

New York, NY 10017-8B516
212/661L-1100
212/661-8665 (fax)

Robert 1. Harwooad

Fredericlk W. Gerkens

Thomas J. Harrison

WECHSLER HARWOOD HALEBIAN &
FRFFER LLF

488 Madison Avenue, Bth FPloor

New York, NY 10022
212/935-7400
212 /783-3630 (fax)
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Jeffrey C. Block

BERMAN DEVALERIC FPEASE TABACIO
BURT & PUCILLO

One LibeXxty Sguare

Boston, MA 02109
617/842-8300
£€17/542-1194 (fax)

ITra A. Schochet

Henry J. Young

GOQDKIND LABATON RUDOFE &
SUCHAROW, LLP

100 Park Avanue, 12th Floor

New Yoxrk, NY 10017-B5&3
212/807-0700
212/818-0477 (fa=x)

Frederic 8. FPox
KAPLAN FOX & KILSHEIMER LLP
805 Third Avenue, 22nd Floor
New York, NY 10022
212/687-1880
212/687-7714 (fax)

Robert M. Rosemsn

JdJay &. Caohen

SPECTOR, ROSEMAN & KODROF,
2.C.

1818 Market Sireet, SBuite 2500

Philadelphia, PA 19103
215/496-0200
215/496-6611 (fax)

Daniel W. Krasher

Jeffrey G. Smith

WOLEF HAIDENSTEIN ADLEER FREEMAN
S HERZ, LLP

270 Madison Avenue

New York, NY 10016
212/8545-4600
212/548-4686583 (fax)
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COUNSEL FOR PLAINTIFF(S)

Sherrie R, Savett

Carole A. Brodarick

Arthur Stock

BERGER & MONTAGUE, P.C.

1627 Locustc Strest

Philadelphia, PA 19103
215/875-3000
218/875~-30583 (fax)

Neil L. Selinger

LOWEY DANNENBERG BEMPORAD &

SELINGER, P.C.

The Gateway, One N, Lexington Ave.

Whire Plainsg, NY 10801
214 /997-0500

914/997-0035 (fax)

faunl Roffe
SIROTA & SIRAOTA

110 Wall Screet, 21zt Flooxr

New York, NY 10005
212/425-80585
212/425-9083 (fax)

Jeffrey C., Zwerling

Richard A. Speirs

ZWERLING, SCHACHTER &
ZWERLING, LLF

767 Third Avenue

New York, NY 10017-2023
2L2/223~-3900
212/371-6268 (fax)

Thomas Shapiro

SHARPIRO HARBER & URMY, LLF

7Th Btate Street

Boston, MA 021089
617/439-3939
617/439~-0134 (fax)

Lionel Z. Glancy

GLANCY & BINKOW LLP

1801 Avenue ©If the StCars

Suice 311

Log Angeles, CA 90087
310/201-5%150
310/201-9160 (fax)
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David Jaroslawice
JAROSLAWICZ & JARQS
1580 William Strest, 19th Floor
New York, NY 10038
212/227=2780
212/732~-6726 {(fax)

Jogeph H, Welss
WEISS & YOURMAN
KBl Fifth Avenuse, Sulitce 1800
New York, NY 10176
21l2/682~3025
212/682-2010 (fax)

Curtis V. Trinko

LAW OFFICES OF CURTIS V.
TRINKO LLP

16 West 46t Strespn

Seventh Floor

New York, NY 1003s
21l2/450-9550
212/986~01E8 (fax)

Ira M. Press
KIRRY, MCINERNEY & SQUIRE, LLP
830 Third Avenus, 1l0th Floor
New York, NY 10022
212/371L-6600
212/781-2640 (fax)

Jogeph V. McBride
RABIN & PECKERL, LLFP
2775 Madison Avenue
New York, NY 10016
212/682-1818
212/682-1882 (fax)

Richard M. Heimann

James M., Finberg

LIEFF, CARBRASER, HEIMANN &
BERNSTEIN, LLP

275 Rattery Styreef, 30th Flooxr

San Francisco, CA £24111~3339
415/950-1000
415 /89856=-1008 (fax)
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COLUNESEL FOR DEFENDANTS

stephen Susman *

SIISMAN GORFREY L.L.PE.

1000 Louisiansg Street

Suite 100

Houston, TX 77002-50898
713/681-9366
713/683-7897 (fax)

Bruce Hiler ¥

OMELVENY & MYERS LLP

5§65 13th Streef, N.W.

Washington, DC  20004-1109
202/383~5300
202/382-5414 (fax)

Eric Nichols ®
BECK, REDDEN & SRCREST L.L.P.
One Houaton Center
1221 MeXinney Strest, Suite 4500
Houston, TX 77010

7123 /851-3700

713/881-3720 (fax)

Richard B. Drubel
BOIES SCHILLER & PLEXINER LLP
26 South Main Street
Hanover, NH (03785
E03/643-9Q920
603/643~-9010 (fax)

Craig Smyser *

EMYSER KAPILAN & VESELKA, L.L.P.
700 Loulsiana Street, Suite 2300
Houston, T 77002

713/221-2300

713/221-2320 (faxk)

Jack C. Nickens

NICKENS, LAWLESE & FPLACK
1000 Louisiana, Suite 1800
Houston, TX 77002

James E. Coleman, Jr.
CARRINGTON, COLEMAN, SLOMAN &
BLUMENTHAL
200 Crescenrt Court, Suite 1500
PDallas, TX 7201
214 /855-3000
214/855-1333 (fax)

Kachy D. Pacrick 7

GIBRS & BRUNE, L.L.P.

1100 Louvisgiana, sSuite 5300

Houston, TX 77002
T13/650~8805
713/750-0803 (fax)

Charles F. Richards, Jr.
OF Counsel
RICHARTS, LAYTON & FINGER, P.A.
One Roacney Sgquares, P.0O. Bax 551
Wilmington, DRDE 158%%
302/668-6R41
302/658~-6548 (fax)

J. Clifford Gunter, ITI *
BRACEWELL & PATTERSON, L.L.P.
South Tower Pennzoil Place
711 Loulsiansg Streser, Suite 2900
Houston, TX 77Q02-2781
713/223-2800
7T13/221-1212 (fax)

John J. McKetta ITT
Helen Currie Foster
GRAVES, DOUGHERTY, HEARON &
MOODY, P.C.
515 Congress Avenus, Suite 2300
Austin, TX 78701
§12/480-5600
512/478~1876 (fax)
Jeffrey W. Kilduff F
O 'MELVENY & MYERS LLP
1650 Tyvaong Blvd.
McLean, VA 22102
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COUNSEL FOR DEFENDANTS

rRonald G. Woods * Rusty Hardin ®
RONALD G. WOODS, ATTORNEY AT RUSTY HARDIN & ASSOCIATES, P.C,
LAW 1201l Louisianpa, Suite 3300
6300 Memoyial, BSuite 10C0 Houston, T 77002
Houston, TX 77007
nachary W.L. Wright " PRO BE ¥
LAW OFFICE OF ZACHARY W.IL. BONNEE LINDEN
WRIGRHT 1226 West Broadway, P.Q. Box ll4
1600 Pioneer Tower Hawlert, NJ 11587
888 EW Fifth Avenue Ble/285~7906
Portland, OR 27204 Bl /285-1975 (fax)
William R. Mclucas = Michasl P. Carroll =*
WILMER, CUTLER & PICKERING DAVIS POLK & WARDWELL
2445 M Streel, N.W. 450 Lexingron Avenue
Washingron, DC 20037-1420 New York, NY 10017
202 /663-6000 212/480-4000
202/663~6363 (fax) 212/450-4800 (fax)

COURTESY COPIES

Mark Brossman

SCHULTE ROTH & ZABEL LLFP

219 Third Avanue

New York, NY 1Q022
212/756-2000
212/593-5988 (fax)

* DENOTES SERVICE VIA FACSIMILE & U.5., Mall
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Andersen CED Joe Berardino Testifles Before Congrass

12/12/2001
PR Newswira
(Copyright (c) 2001, PR Newswirg)

CEQ Details Facts & Pledges Change

WASHINGTON, Dee. 12 IPRNewswires - Andersen CEQ Joe Berarding today told the U.S. House of
Representatives Committee an Finagnicial Setvices that, "l am here totlay because faith in gur firm and in the
inteqrity of the capital matket systern has bean shaken. Andarsen will ot hide ftom s regpatisibiliies. That's why
I'm hete today The pubhc's confidence is of paramgount irnportance I my firm has migde errors in judgment, we will
acknowledge them. We will make the changes needed to restorse confidence.”

Beraring's testimony fucused on several accounting and auditing topics raised by the recent collapse of Enrin and
explained new details on the services Andetsen provided 1o the Houston-bagsed campanr. Amatig the fopics
addressed ware two Special Purpose Entities (SgEs} whose fingncial statements recently had tg be consolidated
with Enron's, reducing Enron's earnings sihce 1997. SPEs are wel-recogitized financing vehicles that petmit
campanies tu access capital and increase leverdge without adding debt to their balance sheet. Amaong the key
points; —~ Berardine statsad that ih the lavger SPE, respeonsible for 80% of the
LSPE-related restatement, "important information was not revealed to odur

team” end that Andersen had notified the audit committee of the need to
consider possible 1llegal octs by the company.

- Berardino stated that with regard to the smaller =SPE, rezponsible for

20%, "we How believe, baszed on a gewond look. that our team tade an

srror i1n judgment. ArM honest error, but an etter nonetheless.”

-~ Berardine alsec acknowleddged thet duestions have been raisesd about the
suffrciency of Enton’'s dizclostreg. "It's true that Enron did not

digalose every transaction ox conhtihgency,” he said. "It was not

regulred to.”" He npoted that ac¢counting rules zlzo don't reguire a

companhy to disglose remote cofitingehcies —- stich as the sudden, rapid

decline we wWithessed inh Enron's steck prices and credit ratings.

~- Berardinho also underscored that ¢f the fses paid to Andetrsen by Enron.

54 million listed zs having been psid teo Andersen were, in fact, pard

to Andersen Congulting, how khowh a5 Accenture. Taking this inte

agcount, the totsl fees that Arthur Andetrsen received from Enron last

vear amouhtsed to 347.5 millaen. And of this, about 534.2 willioh., oy

72 percent, wasz atvdit-related and tax work. Total fees for other

sapfvices palid to Andarzen totaled 13.3 mullion. This was for several

projects, none of which was for financizl eccounting szystems

rmplementation or for more than 53 wmillion.

Concluding his testitnony, Berarditio stated, "l am acutely aware that our firm must restore the public's trust. | do tigt
have gll the answers today. But | can assure you that we are carofully assessing this issue and will take the steps
nacessary fo reassure you and the public that our backbone is firm and our judgement is clear.”

The full text of the testitmony is available at www. Andarsen.com .

Andersen is g global leader in professional services. U provides integrated solutions that draw on diverse and desp
cotpetencies in consulting. assurance, tax, cotporate firnance, and m some countties, legal setvices. Andersen
employs 85,000 peopl in 84 countries, Andersen is freguently rated among the bast places to work by leading
pubtications around the world it is also consistently ranked first in cent satisfaction in independent surveys.
Andersen has enjoyed unintermupted growth singe its founding in 1813, its 2001 revenyes totaled US$S.3 billion,
Andersen refers o the brand identity adobted by member firrns of the Andersen global client gervice network. Learmn
mgte 3t Andersen.com .

MAKE YOUR QOPINION COUNT - Glick Here
litn: /b utton, privewswire.com/prey/ 11690XT70642208

ICONTACT: David Tabolt, +1-212-931-8000, david.w.tabolt@us anderser.com , ot Patrick Dorton,
+1.703-862-2152, pattick m.dortan@us andersen com/ 1100 EGT
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d n Notifies SEC, Justlce Department, Congress That A Significant But Undeterimined Nutnber m
ggrjrg;glgelat:g ;Jgﬁc?tments Wearg Digpﬂsed O Fir?ﬂ [esuae Naw interitn Dogument Management Policy:

Asks Forrnar U.S. Sen. banforth To Review Racords Management Policies

01/10/2002
PR Newswirg
(Copyright (¢) 2002, PR Newswirg)

CHICAGO, Jan. 10 /PRNewswire! -- Andersan has riotified the U.S. Securities angd Exchange Commission and the
U 8. Department of Justice, and is also notifying congressional committees atid other agencies nvestigating the
Enton collapse, that in recent months individuals it the fitm involved with the Enmn engagement disptised of a
sighificant but undetetmined number of alectronic and paper documents and cotrespondence relating to the Enroh
gngagermeant.

In addition to notifying duthorities, Andersen has suspended its current recurts management policy effective
immadiately and instructed all pattners and personnel to retain all existing docurnents until further notice The firm
also has asked former U . Sen Jobn Danforth to conduct an immediste and comprehensive review of Andetsen's
records management policy and to recommend improvements.

The firm has assuted the SEC, the Justice Dggnartment congressiotal cotnimittess and gthet ggencies that it will
cuntinie to cooperate fully with their investigations, After govemmeht agencigs have had a full opnottunity to
cotisider thege matters. Datiforth algo will advise the firm to ensure that alt appropriate remedial and disciplinary
actions have been faken.

Antdersen’s suspended document policy required in certain circumstances the destruction of cetiain typas of
documents. In recent miphths, doguments, including electronic files refated to the Enmn engagemeht, wers
disposed of or deleted Millions of docurmerds related to Enmn still exist, and the firm Has successfully rettieved
some of the deleted electronic files The firm is continuing retmgval efforts through electronic backup fites, and is
cantinuing in its efforts to fully leatn and understand all the facls related to this issue.

Danforth served in the U.S Sehate ftom 1976 to 1995 He heatded the Commiittee ot Comimerce. Seience and
Transportation He is the former Attomey General of Missour, an ordained minister in the Episcopal Church, and
currently serves as a partner with the law finh of Bryan Cave LLP.

Ahout Andersan

Andetsen is a global leader in professional setvices. it provides integrated solutions that draw on diverse and deep
competencies 18 agsurance, tax. consulting, corputate finance, and in some countres, legal services. Andersen
employs 85,000 people in 84 countriss. Anderseh is frequently rated amang the bast places {4 work by leading
piiblications argund the world 1t is also consistently ranked first in clisht satistactioh in independent surveys.
Andersen has enjoyed unipterrupted growth since its founding in 1913, its 2001 revenues totaled US59.3 hillion.
Antdersen refers to the brand identity adopted by member firms of the Andersan global client service network. Leam
more at www . andetsen com.

MAKE YOUR QRINION COUNT - Click Here
hitp:/Mbutton. privewswite, cormvormy 1 1890X18483687

ICONTACT: David W Tabolt, +1-312-931-8000, david.w tabolt@us.andersan.com , or Batrick M. Dorton,
+1-312-931-8695, patrick. m.dotin@us.andarsen.com , bath of Andersen/ 15-31 EST

Copytyht © 2000 Dow Jones & Company, Ing. All Righte Reserved.
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Andersen Anrounces Pralitinary Envon-Ralated Disciplinary and Admilnizsirative Actions
04/15/2002

PR Newswire
(Copytight (¢) 2002, PR Newswirg)

~—~ Firm Will bDismiss Lead Audit Partner: Thres Othear Parinets on
Engadgemant Placed on Leave

-~ Actions Relate to Document Destructions Firm'z Investigation Still
Under Way

-« New Managewment Planned for Houstenr Qffice

CHICAGO, Jan. 15 /PRNewswire/ -- Andersen today sad it will distniss the lead pattner on its Enrpn engagement
ard I placing three other partners responsible for the engagement on admibistrative leave, The actions wers taken
based on prfslimmary facts reighing to Andersen's ingquiry info the disposal of documents ralated to the
gngagement.

It

|
!

Separately, Artdersen announged that it is putting hew managerment in charges of its Houston office. Four partners
based in the Houston office have been relieved of their management responsibitities,

“We promised {0 be forthiight and to take action where approptiate,” said Joseph F. Berarding, Andersen's
managing pariner and chief executive offiger. "This was a painful decision, but & was gbsolutely the right thing to
do. We are prepared {o take all appropriate steps necessary to maintain sonfidence in the integrity of our firm."

Andersen will dismiss anyone found io have impropety destroyed audit work papers Waork papers cunstitite the
ghr}czpal record of the work done and the coticlusions reached un signifisant matters. At this time, the firm doas not
alieve that any work papers were destroyed.

' The firrn also will take attion agaitist anyone fotnd to have purposefully deleted Enron-related e-mails or destroyed
Enmn-related documents alter Having bean informed that on Nov. 8, 2001 these documents were subpoenaed by
the 1.5, Securities and Exchange Commission, The firm is stifl looking into this (ssus. if anyone is found o Have
acted in this way, they will be disthissed.

Howevet, the firim has deterrnined that # is appropriate to take action now with respect to other conduct.

"Based on our dctions today. it should be perfectly clear that Andersen will not folarate unethical behavior, gross
etrors in judgment o willfu! violatiot of our policies,” said Berading.

In its review of the document disposal issue, the fittn distovered activities including the deletion of thousands of
e-mails and the rushed disposal of large onumbers of baper documients, These adlivities were on suth a scale and
of such a hature as to retmove any tdoubt that Andersen's policies and reasonable good judgment were violated.

Although the firm is still working to collect all the facts, it has tearned that at the direction of the lead parner an
expedited effott to desttoy documents in Houston was undertaken. The effort wis initisted following an urgent
meeting the lead parther called pn Oot. 23 to organizs the expedited offdrt to disnose of Enron-related documents.
This meating occurred shortly after the lead patiner legred that Enron had received a request for informiation fr
the SEC about ity financial accounting and reporting. This effort was undertaken without any consuttation with
others in the firm and at a time when the engagement taam should have had setious questions about their actions.
Nothing in an Oct. 12 e-miail, almost two weeks edrfigr, or so far as we know, other conversations around that time,
authorizad this activity.

Mast of the activity to delete e-mails and discard desk files and other documents took place in the days followitg
thzt meeting. The activity appears to have ended shortly sHar the lead partners assistant sefit an e-migil to other
Sﬁtégtdanes ¢t Nov. 9 - the day after Andersen regeived a subpoena from the SEC ~ telling them to "stup tha

5 r iﬂg,"

As antiounced last waek, Anidarsen has successfully recovered docutnents from electronic backup files, and is
cantinuing etforts to rethave more.

Andersen's review of the disposal of documetits and e-mails s continuing. and ether individuals, including
partriers, ars inclded in the scope of that review The parthers affectad by today's attions, as well as other
individuals, could face additional disciplinary ot administrative action based on findings of the comtinuing feview. A
related inguity itto Andersen's actions on the Enran audit aiso continyes,

The partnars affectad by today's dispplinary actions and management changes are: David B. Duncan, lead parther,
dizsmissal action: Thomas H. Bauet, administrative laave: Debra A. Cash, agdministrative leave; and Roger D,
Wallard, administrative leave,

{ = 1/18/02 10.04 AM
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An Open Letter from Joe Berardino, Managing Fartner and CED, Andersen

I want to take this opporturtity to share what we at Andersen are doing 1o respond to
recent Enron-related events.

From the outset, we 53id we would deal with these issues candidly and directly and that
we wollkd not shrink from our responsibilities. We recognized this as both ouwr obligation
and & necessary element of maintaining our jrust with clients, regulstors and the public,

Last month, we voluntarily went before Congress and stated that an evvor in judgment
had been made by Andersen persannel. We also said that steps wauld be taken to gprevent
& recurrénce o7 thesa svents.

Since then, we have notified the U.S. Department of Justice, the U.5. Securities and
Exchange Commigsian, several ¢ommitiees in Congress and othar government agencies
that documents and e-mails relating to our work for Envon were disposed ¢f by Andersen
personnel. We have subsequently recovered many of thezse documeniis from electronic
sources and have provided the govarnment with thern.

We issued new, interim record retention policies and asked former Sanator John Danforth

io lead an independent review of our policies and to make recommencations for additional
change and disgiplinary action.

This week, we announced we will be dismissing Andersen’s lead partner on the Enron
accournt and placed three other parthers who worked on the assignment on administrative
lzave. We are also pultting new leadership in charge of our Houston offi¢e and are ralisving

four partners of their management responsibilities. These were tough decisions, but they
weare absalutely necessary and approoriate.

We took these gations to make it perfectly clear to the public, our peaple, aur clisnts,
and the government that Andersen will do what is right. We also want there to be no

mistake about Andersen's willingness to take all appropriate steps necessary to maintain
confidence in the integrity of aur firm.

And this i just the beginning. In the near {uture, Andersen will announce comprehensive

changes in our practices and policies that we believe will reaffirtm confidence in the
independence and quality of our work.

Without question, this is the most difficult and challenging episade in our firmy’s history.
We also believe, however, that the ultimate test of an organization’s chargcter and
resilience is how it responds to adversity ~ and how it emerges from the experience.
At Andersen, we will be a better, stronger firm as a result of these svents,

We will continue 1o cooperate with Congress and the government agencies Investigating

these matters and we will sontinue 1o communicate about our actions in an open and
farthright manner, . .

In the meantimea, we want to assure you that Andersen is giving these matters the serious .

and thorough attention they demand and that our 85,000 talented peaple around the world
remain focused on the important work they do every day.

Wtﬁ%

Jog Berardino
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Officrals at Ahdetzen's head offics Ih Chicage took pattn ragular
confarance calls and diseussed destroving doctuments with tﬂe
firrn's Etiron duditars in Moustan in tha weeaks leading up to the Edit You
controvarslal purge, congressional invastigators have laart

The dizcussighs thraatet to run sttempts by Andersen to contaln
the Enren damage to = faw people In ite Houston office.

iy Ihvestigators sre focusing on highsevel regular contats amony Boask vo

~edised]  David Duncan, the lead Enron guditer fired by Andersen this week,  Ter caer
] members of his team and senior staff in Chigago taet ma

Ry Get weg

e s Etron or Thursday fired Andarsen fram its position of company Erea AR
accolumtants. AL L

Me Duncan told investigators that from mid-Saptembet, sometimes two or three Himes g wael, zﬁi@%
there ware conference calls ivalving up o sight peoble, hall of whom wete based in Ghigago., ™" o~
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For further compat . . . Th
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N Aot R R s0 T Nancy Temple, an ih-house lawyar sn GChicago, was often on the ealls, Mr Duncan said. She satt
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FT Mabila The mamo ditaeiad the audiors to the company’s documant tetention policles Investgators have UEWE
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T Andersen stafl In Chicago did not retiurn calls  Staff b the Houston office referred inguiries to ctld's
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Matkets hotmg lew g
Slebal invastin Jothing Mr Dunean on the calls from Houston wate some staff put an leave or stripped of
Fiyourmone = respohsibillies by Andersen this week, gecordiy to those close te the investigatlons .
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The Connecticut Law Tribune

Mav 10, 1593
SECTION: Po, 6
LENGTH: 1309 words
HEADLINE: AG's Report Adds Arrows to Quivers of Colonial Plaintiff
BYLINE: JARET SEIBERG
BODY:

When lead plaintiffs’ counsel Paul Windels i1 rose to dispute Arthur Andersen’s assertion of innocetice i the
Colonial Realty civil fraud cases last week, he didn't cite obscure parts of the law or lofty legal principles,

Instoad, he bt Arthur Andetsch with a stiugitig quip, telling the court that there are " 130,000 ttle reasons” to beheve
the company's accountants comtimtted fraud, Windels' remurk was tiot lost ots the tnore than 50 lawyets gathered i
U 8. District Judge Jose A. Cabtanes” courtroottt. They all knew he was refertitip o allepations that Colonial gave otie
Arthur Andetsen accoutitant $150,000 1t gifts, 2 fact that Attorney Genetal Richard Blumenthal highhighted 1 a repoit
he teleased the day before the hedring on Atthur Andersen's role in one Colomal project.

Besides the gift-giving revelation, Blemenitial's 1 72-page tspott and its accompanying appendices allege that
etiployvees of accounting giant Arthur Andetsen & Comgaty ovetstated the vahies of certawt propettics and cethfied
finaticial forecasts they knew werte inaccurate, {Ste refated story text pate. ]

Whule the purpose of the report was {o prove ta the Board of Accountaticy that Arthut Andersen violated acoounting
tules, several plaintiffs lawyers say that in additioh to providuy fodder for stide commends, the docuthent will
expedite discovery in the civil cases and could even be adoutted at tHal.

These civil cases, which gre pending in Conticcticut Supetior Cotirt, New Yotk Suprettie Coutt and ihe U.8. Dhstrict
Coutt itt New Haven, charge Colonial patiets Jonathan Googel and Berjatin Sisti, Adthur Andetsen, Farrangton's
Levy & Drotiey, Hartford's Sorokio Sorokin Grogs Hyde & Williams and several other cottipanies and fittns svith
securities fraud and tacketeeting.

New Havep attorney Johnt R. Gotman, one of the lead plaintiffs’ attotneys, saye he and the other attortieys for the
plaintiffs plan to go through the AG's report line by litte so they can plan theit own discovery strategy.

"We ate hot lookitg for the AG to do the work for us, but that is not to say that their work has not been tmotumetital
ahd will be 2 ttemendous help to the plamtiffs," Gurman says.

Andersen's lawyer 1 the Colonial case, Shatn §. Sullivan of New Haven's Wiggin & Dans, did not return calls to hig
office.

Stephen R. Steittberg, a partner at Serchuk & Zelertuyer of White Plains, N.Y. who is defetding Farmnington's Levy &

Droney, witich 13 naried as a defendant in the civil suits, disputes the claity that the report will h:we att impact on the
federal case

“The attomey general’s report should have to affect ot these proceedings,” Steinberg says., "The plaintiffs still have
the burden of showing the defendants ktowingly commtted securities fraud."

Documett Destruction
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Gotman, however, says the report enliphtened the attorneys oh several aspects of the case. The tnost distutbing ‘Df:
these tiew drcas was the revelation that Atthur Andersen destroyed scores of docutiients in the months before Colonial
declated banktuptey, He says.

Bruce Prouty, tanaging pattuer 1 Arthur Andetsen’s Hactford office, told Andetset audit partuer Jack A. Krichavsky
to destroy all docutnents that “&d not suppott the work it an established file,” the AG's report states. The destroyed
documents include a March 1990 analysis of Colotial's Constitution Plaza revenues that the plaintifts wanted to help
prove their fraud case, Gotinan says.

Prouty says in the report that be acted afiet receiving assurances from coutisel that thets would be tio problem 4s long
as ho ot had subpoenaed or threatened to subpoena the documents.

Gotman says he was meredulous when he read Prouty's statement in the report.
“To find out they were destroying documents, itrespective of any oxcuse they wete offerigg, is juat beyond our

wildest itttagination,” Gottnat savs. “Accordigly, one of the first thinps we did [Wednesday] motnitlg was request that
all the docurients be placed in the custody of the court.™

That request came i 2 May 5, 1993, letter to Cabranes, which meluded a copy of the repott and the appendices.

"Plantiffs respectfully request 2o itninediate and comprehensive invéstigatinn of Andersen and what steps, if any,
Andersen and its counsel have faken to provent the further destruction of evidetice in this case. and immediate

production of all Andersen tecords pertaining to Colonial Realty . . . to be deposited with the coutt for safe keeping,”
Gonman whites,

Gortnan says he dlso was sutprised to learn that Arthur Andersen teported financial projechions that subcontractors --
such 4 the parkitg garpage management coinpany - told them wete untealistic.

But even tore important thap the tew information was the corroborating effect the report had on evidence the
lawyers have been collscting for the past several yeats. -

"It mves us leads and lots us kuow what the evidence is and how to get it," says plaintiffs lawyer Paul Windels I of
New York's Perty & Windels,

Windels says Blumenthal's repott is especially gratifying because it suppotts miany of the allegations the plaintifs
made in the cottiplaint filed in the case before Cabranes.

"T thitik that the factust allegations in that repott reflect conduct by Arthur Andetsen that it did not regttict itself tn the
tole that legitimate accoumtants play in seeurity transactions.” Windels says. "Like the complaints and our actions, the
attorney general's report states that the Andevsen projections for Colanial Constitution were false and that Andersen
kiiow they were false. On that basis we seek to Hold them liable."

Easing Discovery

Lawyers for the plainttffs say while they are unsure if they can submut the repott as evidence at trial, they ate positive
that they can usc the evideyce Blumenthal uncovered to show that Arthur Andetsen's activities were wrong.

But Jatnes P. Murphy, who teaches evidence at the Bndgepott School of Lew at Quinhipiac Collepe, says the
plaintiffs should have no problem getting the repott admitted into evidence.

"Tt is hearsay because it an out-of-court staternent, but there 1s an exception,” Mutphy says. That exception is -
Federal Rule of Evidence 803(8)(h) and (), which allows poverntent reports to be admitied as evidence.

Mutphby says that in addition to the raport’s factual conclusions, the 1.8, Supremie Court in Beech Aircraft v, Rainey
tiled in 1988 that conclusions contained i government reports also are admissible,
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f the attorney general made some conclusion, then those wotld get in,” Murphy says.

This would mesn that Blumenthal's allepations that Arthur Andetsen inflated revetive fipures cottld be presented o 2
juty. Murphy says.

Former 118, Attorney Stanley A. Twardy Jr., now g pattner at the Stamford office of Day, Betry & Howard, says he
seis nothing wrong with the plaintiffs usitg every bit of infortation in the tepott for their own advantage.

"When you have a case like this, thers is nothing such as fair ot utifarr advantages,” Twardy says. "There ¢ just tons
of igfotination ott there to be collacted. This just gives the plaintiffs another arrow.”

Twardy says the repott will bave a neglipible effect on the critgnal investigatioh because the US. Attottiey's Office
piobably already has all the informatioh that was m it

"I think the greater itpact is going to be o the civil side rather than the critinal because the U.S, Attotney's Office
has sotrething Dick Blumtenthal did fiot — the prand jury subpoetia,” Twardy says.

Gortnan says the report will make discovetry tmich ihote enjoyable.

“The tetesting thing that will be happening is the crosg evaluating of the information from the attorney getieral with
the infonmation that we alteady have and that we intend to get,” Gotitag says. "1 thitk Twould be tettnss i€7 dida't say
iny co-cottiselots ate logking forwatd to that with great atiticipation.™

GRAPHICT: Picture 1, Attviney Genstal Richard Blumenthal's sisssive report on itrepularities by Arthue Andersen,
accotntants for Colonial Realty Co., could have 4 major impact ot the sivii suits filed agatnst the defithct red] estate
giatit. Dtu Nadler.; Pickite 2, "We are tot looking for the AG 4o do the woik for us, but that is uot to say that their work
Has not been monuwmetttal and will be 4 tretnendous help to the plamtiffs,’ says John R. Gormati, one of the lead
plaintiffs' attorneys. Dru Nadler.
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