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UNITED STATES DISTRICT COURT ] QM&M
SOUTHERN DISTRICT OF TEXAS ’ ILE
HOUSTON DIVISION AN
2 4 2005

MARK NEWBY, et al.
Plaintiffs, No. H-Ol—CV-3624/

vs. (Consolidated Action)

ENRON CORP,, et al.

Defendants.

PIRELLI ARMSTRONG TIRE
CORPORATION RETIREE
MEDICAL BENEFITS TRUST,
Derivatively On Behalf of ENRON
CORPORATION, et al.,
Plaintiffs,

No. H-01-CV-3645
(Consolidated Action)

VS.

ENRON CORP., et al.,
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Defendants.
TITTLE, et al.,
Plaintiffs, No. H-01-CV-3913
vS. (Consolidated Action)
ENRON CORP., et al.
Defendants.

DEFENDANT ANDREW S. FASTOW’S
NOTICE OF SUPPLEMENTAL AUTHORITY
SUPPORTING MOTION TO POSTPONE DISCOVERY
DURING PENDENCY OF CRIMINAL PROCEEDINGS

Defendant Andrew S. Fastow respectfully submits this Notice of Supplement Authority
Supporting his Motion to Postpone Discovery During Pendency of Criminal Proceedings

(Docket #478, 4/15/2002):
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The Circuit Court of Montgomery County, Alabama, presides over an action against

Fastow arising out of the Enron collapse that makes the same factual allegations as this case.

The Retirement Systems of Ala., et al. v. Merrill Lynch & Co., et al., Case No. CV 2002-738-H.

On January 7, 2003, the Circuit Court ordered a stay of that action against Fastow in light of the

October 31, 2002 criminal indictment returned against him in this District, United States v.

Fastow, CR-H-02-0665. In its Order, the Alabama Circuit Court stated:

The Court further finds that Fastow is currently under indictment
in a criminal proceeding, and that the material facts at issue in this
action are also material and potentially incriminating in that
criminal proceeding. The Court finds that Fastow therefore
reasonably anticipates the risk of self-incrimination if proceedings
against him in this case are not stayed. Fastow’s motion to stay is

therefore due to be granted. . . .

Ex. A. In addition, on November 21, 2002, another court in this District, on motion of the

government, stayed the Securities Exchange Commission civil action against Fastow pending

resolution of the criminal case against him. SEC v. Fastow, No. 02-CV-3666, In the United

States District Court for the Southern District of Texas. Ex. B.

For the reasons set forth above, as well as the reasons set forth in Fastow’s moving

papers and briefing, Fastow requests that this Court grant his Motion to Postpone Discovery.

OF COUNSEL:

SMYSER KAPLAN & VESELKA, L.L.P.

Craig Smyser

Asim Bhansali

700 Louisiana, Suite 2300
Houston, Texas 77002
Telephone 713 221-2300
Facsimile 713 221-2320

Respectfully submitted,

KEKER & VAN NEST, LLP

eker
7 (O Kansome Street

San Francisco, California 941 11
Telephone (415) 391-5400
Facsimile (415) 397-7188

ATTORNEYS FOR DEFENDANT
ANDREW S. FASTOW
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IN THE CIRCUIT COURT OF MONTGOMERY COUNTY, ALABAMA

THE RETIREMENT SYSTEMS OF
ALABAMA, consisting of THE
EMPLOYEES RETIREMENT SYSTEM
OF ALABAMA and THE TEACHERS
RETIREMENT SYSTEM OF ALABAMA,
And as administrator of THE PUBLIC
EMPLOYFEES INDIVIDUAL
RETIREMENT ACCOUNT FUND,
Pension Funds of the State of Alzbama Case No. CV 2002-738-H

Plaintiffs,
Y.

MERRILL LYNCH & Co., et al.
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Defendants,
ORDER

This canse comes before the Court on the Motion to Stay on Beha!f of Defendant

_Andrew S, Fastow, which was heard on January 7, 2003. The Court has consider=d that motion;

the arguments of counsel made at the hearing; the pleadings; the Court file; and applicable law.
Based upon the foregoing, the Court finds that Fastow’s motion to stay is due 1o be pranted.

The Court further finds that Fastow is currently under indictment in a criminal
proceedinig, and that the material facts at issue in this action are also material and potentially
ineriminating in that criminal proceeding. The Court finds that Fastow therefore reasonably
anticipates the risk of self-incrimination if proceedings against him in this case are not stayed.
Fastow’s motion to stay is therefore due to be granted. See Ex parte Williams, 775 So.2d 146

(Ala. 2000); Ex parte Price, 707 So.2d 1105 (Ala. 1997); Ex parte Coastal Truining Institute,
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583 So.2d 979 (Ala. 1991); Ex parte White, 551 So.2d 923 (Ala. 1989); Ex parte Baugh, 530

S0.2d 238 (Ala. 1988).
Accordingly, it is ORDERED, ADJUDGED, AND DECREED thar the Mofion to

Stay on Behalf of Defendant Andrew S, Fastow be, and the same is hereby, GRANTED.
Done this the 7" day of January, 2003.

_%my}{ardmck, Circuit Judge
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IN THE UNITED STATES DISTRICT COURT "4, ‘e@ '
FOR THE SOUTHERN DISTRICT OF TEXAS Yo €
HOUSTON DIVISION Y o
%,
SECURITIES AND EXCHANGE §
COMMISSION, §
PLAINTIFF, §
§
v. § CIVIL ACTION NO. H-02-3666
§
ANDREW . FASTOW, §
DEFENDANT. §

ORDER GRANTING GOVERNMENT’S MOTION
TO INTERVENE AND TO STAY

The United States of America, by the Department of Justice Enron Task Force (“the
Government”) has moved for an order permitting it to intervene and to stay this case pending
resolution of a criminal case that has been filed in the United States District Court for the Southern
District of Texas (United States v. Andrew S. Fastow, CR. NO. H-02-0665, hereafter, the “Criminal
Case”).

Good cause having been shown by the Government, and there being no opposition from

cither party to this action,
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It is hereby ORDERED that the motion to intervene and stay all proceedings in the above-

captioned action be, and they are hereby granted, pending the resolution of the Criminal Case.

(e e 5

KENNETH M. HOYT
United States District Judge

Signed this 21* day of November, 2002
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