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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS (HOUSTON DIVISION)

In re ENRON CORPORATION SECURITIES LITIGATION

MARK NEWBY, et al., o _
Individually and On Behalf of All Others Similarly Situated, Civil Action No. H-01-3624
And Consolidated Cases

Plaintiffs,
-against-

ENRON CORP., et al.,

Defendants.

BANK DEFENDANTS’ RESPONSE TO THE JANUARY 14, 2003
LETTER TO THE COURT FROM COUNSEL FOR LEAD
PLAINTIFF REQUESTING A STATUS AND SCHEDULING CONFERENCE

Defendants Bank of America Corporation, Lehman Brothers Holdings Inc.,
Credit Suisse First Boston Corp., J.P. Morgan Chase & Co., Inc., Canadian Imperial Bank of
Commerce, Merrill Lynch & Co., Citigroup, Inc. and Barclays PLC (collectively, the “Bank
Defendants™) respectfully submit this response to the January 14, 2003 letter to the Court from
William Lerach of Milberg Weiss Bershad Hynes & Lerach LLP, counsel for Lead Plaintiff. Mr.
Lerach requests a February 7, 2003 status and scheduling conference to resolve a list of
scheduling and discovery issues, which he acknowledges “is not an exhaustive list and which
defendants may well wish to augment.”

The Bank Defendants agree that a status and scheduling conference is likely to be
productive and are amenable to any date that the Court chooses. We believe, however, that it

would be more useful and consistent with the Court’s prior orders to do so after all the pending
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motions have been decided, so that all defendants remaining in the case following the Court’s
decisions can meaningfully participate, and scheduling issues affecting all remaining defendants
can be addressed. See December 17, 2002 Order, at 2 (“[O]nce it has issued its rulings [on the
motions to dismiss] . . . [the Court] will establish new schedules, with new deadlines for all
remaining stages of the litigation in both consolidated cases.”).! Holding a conference prior to
decisions on all the motions to dismiss would be premature and, contrary to Mr. Lerach’s
assertion, would not save the Court’s or the parties’ time and resources.

At the appropriate time for a status and scheduling conference as determined by
the Court, the Bank Defendants request that the following items be added to Lead Plaintiffs’

proposed agenda and list:

L SECURITIES CLASS COMPLAINT

(©) Agenda Item (c) in Mr. Lerach’s letter asks “should Lead Plaintiff amend
or supplement to name subsidiaries of the Bank Defendants or file a new Complaint with the
same claims and adding subsidiaries.”

The Bank Defendants suggest that a more efficient use of the Court’s and the
parties’ time and resources would be for the Plaintiffs to advise the Bank Defendants which
subsidiaries they intend to name and for which legal claims. The Bank Defendants could then
react to Plaintiffs’ position and the Court could then determine whether it needs to set a briefing

schedule.

! Counsel for the Tittle Plaintiffs acknowledge that the Court’s decision on the pending motions to dismiss
of some of the secondary actors in that action “will affect the scope of Tittle and the discovery in that
case” and that the scope of the Tirtle Plaintiffs’ class certification motion “may change depending on the
rulings on the motions to dismiss....” See January 15. 2003 Letter to the Court from Robin Harrison, at 1.
Moreover, portions of the secondary actors’ motions to dismiss are still pending. The Court indicated that
it will rule on defendants’ (including the Bank Defendants’) motions to dismiss the claims of controlling
person liability when it “has thoroughly reviewed all the individual Defendants’ motions.”  See
December 20, 2002 Memorandum and Order Re Secondary Actors’ Motions to Dismiss, at 268-269.
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(d) With respect to agenda item (d) in Mr. Lerach’s letter, the Bank
Defendants who are named in the Washington State Investment Board complaint expect to move
to dismiss that complaint on statute of limitations and likely other grounds. Certain of the Bank
Defendants also expect to make motions in other actions that have been consolidated with
Newby. They agree that the Court and the parties should discuss the appropriate time for such

motions.

II. DISCOVERY

Class certification discovery should be rescheduled. The Court found in response
to the Bank Defendants’ earlier motion to modify the Scheduling Order that “class certification
will not be a simple matter, that modification of the current schedule is necessary” and that the
Bank Defendants are entitled to take class discovery once the stay has been lifted. See October

28, 2002 Order, at 3.

III. SCHEDULE

As stated above, class certification discovery should be rescheduled before
briefing of class certification motions. In connection with class certification discovery, the
schedule should take into account the fact that Plaintiffs have not yet produced documents
relevant to class certification issues. It is essential that Defendants obtain and review those
documents prior to taking depositions on class certification issues.

In addition, Plaintiffs’ motion for a protective order on class certification
discovery, which was filed on August 14, 2002 after the Court’s August S affirmation of the
PSLRA stay, is pending and should be resolved before class certification discovery is

rescheduled.
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the above and foregoing has been served
upon all known counsel by electronic mail to the website on this 17™ day of January, 2003.
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