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IN THE UNITED STATES DISTRICT COURT U) 'LEB'
FOR THE SOUTHERN DISTRICT OF TEXAS O DE C 1 5 2002

HOUSTON DIVISION "
haal N, iy, ag
MARK NEWBY, §
Plaintiff, §
§
vs. §  Consolidated Lead No. H-01-3624 /
§
ENRON CORP., et al., §
Defendants. §
§
§
AMERICAN NATIONAL INSURANCE §
COMPANY; et al., §
Plaintiffs, §
§
Vs. § Civil Action No. G-02-585
§
ARTHUR ANDERSEN, L.L.P., et al., §
Defendants. §

REBECCA MARK-JUSBASCHE’S MOTION TO STRIKE CERTAIN ARGUMENTS IN
PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION TO
MOTION FOR REMAND OR ABSTENTION
TO THE HONORABLE MELINDA F. HARMON:

Rebecca Mark-Jusbasche, one of the Removing Defendants in the above-styled action,
respectfully moves to strike certain arguments made for the first time in Plaintiffs’ Reply to
Defendants’ Opposition to Motion for Remand, or, alternatively, for leave to file a sur-reply. As
grounds, Mark-Jusbasche would show the Court that Plaintiffs’ argument that removal was improper
because Mark-Jusbasche “failed to file a responsive pleading” under Rule 81(c) disregards and

contradicts Plaintiffs’ letter agreement with counsel for Mark-Jusbasche on this very subject, as

follows:
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1. Plaintiffs’ Reply to Defendants’ Opposition to Motion for Remand or Abstention
(“Reply”) for the first time asserts that Mark-Jusbasche’s removal was procedurally defective
because she “failed to file a responsive pleading within 20 days as required by Federal Rule of Civil
Procedure 81(c).” Reply at 4; see also id. at 1, 7. This argument was not made in Plaintiffs’ Motion
for Remand and is improper in a reply brief.

2. Furthermore, Plaintiffs fail to inform the Court that their counsel expressly agreed

with counsel for Mark-Jusbasche that she could answer, move, or otherwise respond to their petition
“up to and including March 8, 2002, unless the case remains in Federal court and is subject to
the later deadlines in the consolidated cases in Judge Harmon’s court” (emphasis added). See
letter of February 19, 2002, from John J. McKetta, III (counsel for Mark-Jusbasche) to David
LeBlanc, counsel for Plaintiffs, attaching Mr. LeBlanc’s letter of February 15, 2002, incorporating
the language quoted above, and agreeing to accept service subject to this specific agreement (both
letters are attached as composite Exhibit A hereto).! At the time of this agreement, the case had
already been removed to federal court,? where it remained until this Court’s remand order of July 19,
2002. Thus Mark-Jusbasche’s duty to respond was at all times “subject to the later deadlines in the
consolidated cases in Judge Harmon’s court,” and Plaintiffs’ argument is both incorrect and in

derogation of their own agreement.

"Mark-Jusbasche’s counsel agreed on February 19, 2002, to accept service. Plaintiffs’
counsel forwarded the Original Petition on April 9, 2002, to counsel for Defendant who received it
on April 10, 2002.

?Arthur Andersen LLP removed the case to federal court on February 1, 2002.
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3. Either the sole purpose of Plaintiffs’ new argument is to bias or persuade the Court
that Mark-Jusbasche acted inequitably,’ or Plaintiffs have overlooked their express agreement that
the time for response would be “subject to the later deadlines in the consolidated cases in Judge
Harmon’s court.™ In either case, this argument should not be considered by the Court. Mark-
Jusbasche asks the Court to disregard or strike all references and argument in Plaintiffs’ Reply which
fail to acknowledge the letter agreement between counsel attached as Exhibit A, including argument
based on any purported “failure to file a responsive pleading.” This includes at a minimum all such
references and argument in the section at pages 1-2 entitled “Procedural Background”(including the
full paragraph on | beginning “By letter dated February 19, 2002"), and in the section at pages 4-14
entitled “The Procedurally Defective Removal Requires Remand” (including at a minimum the first
two sentences of the paragraph on p. 4 beginning “After being served” and n.1; and the first full

paragraph on page 7).

*For instance, Plaintiffs allege on page 4 that:

After being served, Mark-Jusbasche simply ignored this lawsuit. She failed to file a
responsive pleading as required by Federal Rule of Civil Procedure 81(c). More important,
she did not within thirty days after service of process object to Arthur Andersen’s removal
grounds, withhold consent to Arthur Andersen’s removal, specify additional grounds for
removal, or seek remand.

Mark-Jusbasche did not “ignore” the lawsuit. Instead, her counsel extended the courtesy of
accepting service while relying on the agreement reached with Plaintiffs’ counsel as to time for
response. Plaintiffs should not be permitted to use such an agreement as a cudgel.

*Plaintiffs cannot actually have overlooked their February 19, 2002 agreement, since they
expressly reference it in the Reply at 1.
pressly ply



4. Plaintiffs’ new argument should additionally be stricken or disregarded because it is
made for the first time on reply. In re Liljeberg Enterprises, Inc., 2002 WL 1980447, *43 (5* Cir.
2002) (“A reply brief is like rebuttal — an opportunity for the appellant to ‘reply’ to arguments of the
appellee, not to raise a new issue at a time when the appellee cannot respond. That is unfair.”).
Alternatively, Defendants should be permitted a sur-reply to address newly-raised issues.
Christantielli v. Kaiser Foundation Health Plan of Texas, 113 F.Supp.2d 1055, 1058 (N.D. Tex.
2000)(removing defendant should be afforded the opportunity to address new arguments made on
remand issue).

5. Mark-Jusbasche further requests that the Court strike or disregard Plaintiffs’ new and
completely unfounded assertion at p. 4 that “Defendant Mark-Jusbasche successfully evaded service
of process while this action was pending in state court prior to Arthur Andersen’s removal, from
December 21, 2001 to February 1, 2002.” Plaintiffs provide no foundation whatsoever for this
allegation which can have no basis other than an effort to bias the Court or suggest inequitable
conduct by Mark-Jusbasche. To the contrary, as shown by Exhibit A, when contacted by Plaintiffs’
counsel, counsel for Mark-Jusbasche agreed to accept service for Mark-Jusbasche subject to the
terms set forth in the letter agreement.

WHEREFORE, Mark-Jusbasche respectfully requests that this Court enter an order striking
all references and argument in Plaintiffs’ Reply which fail to acknowledge and take account of their
agreement with counsel for Mark-Jusbasche attached as Exhibit A, including the assertion that Mark-
Jusbasche “successfully evaded service” prior to Arthur Andersen’s removal on February 1, 2002

and any argument that removal was improper based on purported “failure to file a responsive
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pleading.” or, alternatively, granting Mark-Jusbasche leave to file a sur-reply. A proposed form of

order is attached.

Respectfully submitted,

GRAVES, DOUGHERTY, HEARON & MOODY
A Professional Corporation

John J. McKetta, III

State Bar No. 13711500

Federal ID No. 29895

ATTORNEY IN CHARGE

Helen Currie Foster

State Bar No. 24008379

Federal ID No. 29894

Eric G. Behrens

State Bar No. 02070500

515 Congress Avenue, Suite 2300

P.O. Box 98

Austin, Texas 78767

(512) 480-5600

(512) 478-1976 Telecopy
ATTORNEYS FOR DEFENDANT REBECCA MARK-
JUSBASCHE

By




CERTIFICATE OF SERVICE

I hereby certify that true and correct copy of the above and foregoing document has been
served upon counsel by placing the same in the United States mail, certified and return receipt
requested, on plaintiffs’ counsel; on all other counsel by placing the same in the United States mail,
addressed and postage prepaid; and further by posting the same to the website pursuant to the order
entered by United States District Judge Melinda Harmon, Southern District of Texas, Houston
Division, in Civil Action No. H-01-3624 (Consolidated Cases) (Instrument # 819), on this the 18th
day of December, 2002:

Andrew J. Mytelka

GREER, HERZ & ADAMS, L.L.P.
One Moody Plaza, 18™ Floor
Galveston, TX 77550
Attorneys for Plaintiffs

Jeremy L. Doyle

GIBBS & BRUNS, LLP

1100 Louisiana, Suite 5300

Houston, TX 77002

Attorneys for Robert Belfer,

Norman Blake, Ronnie Chan,

John Duncan, Joe Foy, Wendy
Gramm, Robert Jaedicke,

Charles Lemaistre, John Mendelsohn,
Jerome Meyer, Paulo Ferraz Pereira,
Frank Savage, Charles Walker,

John Wakeham, Herbert Winokur

Rusty Hardin

RUSTY HARDIN & ASSOCIATES, P.C.
1201 Lousiana, Suite 3300
Houston, TX 77002

Attorneys for Arthur

Andersen LLP

James E. Coleman, Jr.

CARRINGTON, COLEMAN, SLOMAN
& BLUMENTHAL, LLP

200 Crescent Court, Suite 1500

Dallas, TX 75201

Attorneys for Kenneth Lay

Barry G. Flynn

LAW OFFICES OF BARRY G. FLYNN, P.C.
1300 Post Oak Blvd, Suite 750
Houston, TX 77056

Attorneys for David Duncan

Sharon Katz

DAVIS POLK & WARDWELL
450 Lexington Avenue
New York, NY 10017
Attorneys for Arthur
Andersen LLP



H. Bruce Golden

GOLDEN & OWENS, LLP

1221 McKinney St., Suite 3600
Houston, TX 77010

Attorneys for John A. Urquhart

Eric J. R. Nichols

BECK, REDDEN & SECREST

1221 McKinney, Suite 4500
Houston, TX 77010

Attorneys for Michael J. Kopper

Craig Smyser

SMYSER KAPLAN & VESELKA, LLP
2300 Bank of America Center

700 Louisiana

Houston, TX 77002

Attorneys for Andrew Fastow

Robert M. Stern

O’MELVENY & MYERS, LLP

555 13" St., NW, Suite 500W
Washington, DC 20004
Attorneys for Jeffrey K. Skilling

Jeffery King

HUGHES & LUCE, L.L.P.

1717 Main Street, Suite 2800
Dallas, Texas 75201
Attorneys for Bruce Willison

William F. Martson, Jr.
ToNkKON TORP LLP

1600 Pioneer Tower

888 SW Fifth Avenue

Portland, OR 97204

Attorneys for Ken L. Harrison

Billy Shepherd

CRUSE, SCOTT, HENDERSON & ALLEN, LLP
600 Travis St., Suite 3900

Houston, TX 77002

Attorneys for Stephen Goddard, Jr.

Jacks C. Nickens

NICKENS, LAWLESS & FLACK, LLP
1000 Louisiana, Suite 5360
Houston, TX 77002

Attorneys for Richard B. Buy and
Richard A. Causey

Michael Cash

CASH ALLEN, LLP

J.P. Morgan Chase Tower
600 Travis, Suite 6710
Houston, TX 77002

Helen Currie Foster
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GRAVES, DOUGHERTY, HEARON & MOODY

2300 NationsBank Tower P.O. Box 98
Austin, Texas 78701 Austin, Texas 78767
(512) 480-5600 FAX (512) 480-5816
FAX TRANSMITTAL
TO: David Le Blanc, Esq. FAX: 409-766-6424
FROM: John J. McKetta
RE: Rebecca Mark-Jusbasche

Notes, comments, special instructions:

PLEASE NOTE
THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND
CONFIDENTIAL AND IS INTENDED ONLY FOR THE RECIPIENT NAMED ABOVE. YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION OTHER
THAN BY THE INTENDED RECIPIENT IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND PLEASE RETURN
THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE. THANK YOU.

Number of Pages (including this transmittal page): 2 3'5 )

DATE SENT: February 19, 2002 TIME SENTgZ' Jm,

If there are any problems concerning this transmission, please call

(512) 480-5661 and ask for 4t &l

For Internal Use Only:
Submitted by: Sharon McClarney Ext. 143

Choose One: Iwill pickup _X Return on next WPC run




GRAVES, DOUGHERTY, HEARON & MOODY

A PROFESSIONAL CORPORATION
OTHER LOCATION!
S5 CONGRESS AVENUE KERRVILLE
SUITE 2300

AUSTIN, TEXAS 7870!

(512)480-5616 MAILING ADDRESS:

mincketla@gdhm.com (§12) 4BD-5800 POST OFFICE BOX 98
FAX: (5121 478-197¢ AUSTIN, TEXAS 787687
February 19, 2002
David Le Blanc, Esq. By Facsimile: 409-766-6424

Greer, Herz & Adams, L.L.P.
One Moody Plaza, 18® Floor
Galveston, Texas 77550-7998

Re: No. 01-CV-1218
American National Insurance Company, et al, vs. Arthur Anderson, ef al.
56™ Judicial District Court of Galveston County, Texas

Civil Action No. G-02-0084

American National Insurance Company, et al.vs, Arthur Andersen, et al.
United States District Court, Southern District, Galveston Division

Dear David:

Attached is a signed copy of your letter of February 15, 2002, regarding service on
my client Rebecca Mark-Jubasche in the above-referenced cases. As we discussed by telephone,
I have added the following language at the end of the last sentence of the first paragraph of your
letter: “..., unless the case remains in Federal court and is subject to the later deadlines in the
consolidated cases in Judge Harmon’s court.”

Best wishes.

Sincerely,

ihe

John J. McKetta, III

JIM:sm
Attachment

cc: Helen C. Foster, Esq. (w/Attachment)
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02/15/02 15:13 408 7668 6424 GREER HERZ ADAMS
Greer, Herz & ADAMmS, L.L.P.
AUMITED LIABIITY PARTNERSHIP INCLUDING PROFESSIONAL ULIRFORATIONS
W. £ CREER (1801 - 1996) ATTORNEYS AND COUNSELORS TARA B, AMNWEILER
— LAZA MICHAEL £, ALAMS

IRWIN M. HERZ, JR., RC. , OI:’_XE MOODYP 18TH FLOOR DAVIO Le BLANG
{ERRY L, ADAMS, PC. CGALVESTON, TEXAS 77550-7998 JOBEPH RUISSO, IR,
STEPHEN G, $CHULA RC. FAX; (409} 760-G424 BTEVE wWiINDSOR
neaz,\ ch% - —_ WﬁﬁAM J HOGAN
JORMN A, VIR, P . SEAN A. MIONTICELLEY
ANDHEW 1, MYTELKA ) CLEAR LAKE OFFICE: KELLY-ANN F. CLARKE
DARRYL H. LEVY 525 SOUTH SHORE KLVLD., SUITE 203 ROBERT A. SWOFFORD
FREDERICK €, BLACK LEAGUE CITY, TX 77573 GLORIA HQ

JANET L. RUSHING FAX: (281) 528-3791 RONI G, SUNDERMAN
MARILYN L. SOLOWAY 5. TIM YUSUF
CRFGORY §, GARRISON —
SCoTT D, DAL CGALVESTON (409) 797-3200 OF COUNSEL
JAMES M. ITIN HOUSTON (281} 4R0-5278 JOHN 5. McELDOWRNEY
JOE &, C, FULCHER CHARLES BROWN
PLEASE REPLY TO: DIRECT DIAL: {409) 797.3241
David Le Blanc

GALVESTON

February 15, 2002

Mr. John J. McKetta, I Via Facsimile (512) 480-5816

(raves, Dougherty, Heaton & Moody
515 Congress Ave., Suite 2300
Austin, Texas 78701

Ametican Notionu! Insurance Company, et al. vs. Avihur Andersen, et al.; No. 01-CV-1218; Tn the

Re:
56™ Judicial District Court of Galveston County, 'I'exas.

American Narlonal insurance Conmpany, et al. vs. Arthur Andorsen, et al.; C.A, No. (3-02-0084; In
the Linfted States District Court for the Southern District of Texas, Gialveston Division

Dear Mr. McKctta:

I am writing to confirm our agreement in the above-caplioned lawsuit. You have agreed to
accept service of the petition for this matter on bebalf of Rebecoa Mark-Jusbasche. Further, on behalf
of Ms. Mark-Jusbasche you have agreed to answer, movc, or otherwise respond to the petition up

fo andmcludmg MarchS 2002/\ w~kess 11\4. Crst TLwrpint 1a Feldt~ad owt wnnl_ G
9;..‘5\&,‘- w e LoXaa Lx@)‘«&n{s\n ~Aat

This letter shall not be construed as a waiver by either party as to the status and/or ecs 14

jurisdiction of the lawsuit in the United States District Court for the Southern District of Texas, Judpe
: ivision, in which the Plaintiffs have filed a mation to temand f
Galveston Division, n whi . o ymort s
ownX -

812181
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02/15/02 15:13 5409 766 6424 GREER HERZ ADAMS @003

NMir. John J. McKetta, 11
Fcbruary 14, 2002
Page 2

Re: American National Insurance Company, et al. vs. Avthur Andersen, et al.; No. 01-CV-1218; In the
36™ Judicial District Court of Galveston County, Texas,

American Natignal nsurance Company, et al. vs. Arthur Andersen, et al.; C.A. No. G-02-0084; In
the United States District Caurt for the Southem Nistrict of Texas, Galveston Division

If this letter accurately reflects our agreement, please sign below and return a copy to me.
Upon reccipt of your signature I will forward the Qriginal Petition.

Sincerely,

Qﬁ%

David Le Blanc

GrAVES, DOUGHERTY, HEARON & MOODY

Ry: \S\-w\\ m\im_

John J. McKetta, 1T
515 Congress Ave., Suite 2300
Austin, Texas 78701

ATTORNEYS FOR RERECCA MARK-TUSBASCHE

MDL/jb

81218.1



¥ (

02/15/02 15:12 409 766 6424 GREER HERZ ADAMS

GREER, HERZ & ADAMS,
L.L.P.

One Moody Plaza, 18" Floor
Galveston, Texas 77550-7998

Telephone: (409) 797-3200
Facsimile: (409) 7666424
URL: www.greerherz.com

FACSIMILE COVER SHEET

Recipient(s) Firm Facsimile: Telephane:
John McKetta, 1l Graves Doughetty Hearon & | (512) 480-5816
' Moody

Re: American National Insurance Company vs. Arthur Andersen, et al.

Sender:  David Le Blanc
Date: February 15, 2002

Client/Matter; ANICO
Number of Pages (Including Cover Sheet): 2

If you do not receive all of the pages, please call (409) 797-3203
and ask for judy Brazelton.

The information transmitted in this facsimile is privileged and confidential information intended
salely for the use of the individual or entity named abave. If the reader of this message is not the
intended recipient, you are herehy notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please
immediately notify the sender by telephone for further instructions. Thank you,

@oo1
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X
¥ TRANSACTION REPORT X
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X X
X DATE START  RECEIVER TX TIME  PAGES TYPE NOTE M# DP x
' X
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X X
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X TOTAL 2M 245 PAGES: 4 X
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GRAVES, DOUGHERTY, HEARON & MOODY

2300 NationsBank Tower P.O. Box 98
Austin, Texas 78701 Austin, Texas 78767

(512) 480-5600 FAX (512) 480-5816

FAX TRANSMITTAL
TO: David Le Blanc, Esq. FAX: 409-766-6424
FROM: JohnJ. McKella
RE: Rebecca Mark-Jusbasche

-------------------------------------------------

Notes, comments, special instructions:

PLEASFE NOTE
THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND
CONFIDENTIAL AND IS INTENDED ONLY FOR THE RECIPIENT NAMED ABOVE. YOU ARL IICREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION OTHER
THAN BY THE INTENDED RECIPIENT IS STRICTLY PROHIBITED. |JF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONLE AND PLEASE RETURN
THY ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SCRVICE. TIIANK YOU.




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MARK NEWBY, §
Plaintiff, §
§
Vs. § Consolidated Lead No. H-01-3624
§
ENRON CORP., et al., §
Defendants. §
§
§
AMERICAN NATIONAL INSURANCE §
COMPANY, et al., §
Plaintiffs, §
§
Vs. § Civil Action No. G-02-585
§
ARTHUR ANDERSEN, L.L.P,, et al., §
Defendants. §

ORDER

Before the Court is Defendant Rebecca Mark-Jusbasche’s Motion to Strike Certain
Arguments in Plaintiffs’ Reply to Defendants’ Opposition to Motion for Remand or Abstention. The
Court, having considered the Motion and any opposition thereto, finds that the Motion should be
granted. It is therefore

ORDERED that the following language be stricken from Plaintiffs’ Reply to Defendants’
Opposition to Motion for Remand or Abstention: all references and argument in Plaintiffs’ Reply
which fail to acknowledge and take account of Plaintiffs’ agreement with counsel for Mark-
Jusbasche in the letters attached to Mark-Jusbasche’s Motion as Exhibit A, including any argument

that removal was improper based on purported “failure to file a responsive pleading,” and all such




references and argument in the section at pages 1-2 entitled “Procedural Background” (including the
full paragraph on 1 beginning “By letter dated February 19, 2002"), and in the section at pages 4-14
entitled “The Procedurally Defective Removal Requires Remand” (including at a minimum the first
two sentences of the paragraph on p. 4 beginning “After being served” and n.1; and the first full
paragraph on page 7). The Court further ORDERS that the assertion that Mark-Jusbasche
“successfully evaded service” prior to Arthur Andersen’s removal on February 1, 2002 be stricken

from Plaintiffs’ Reply.

SIGNED this day of , 2002.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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