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HOUSTON DIVISION
MARK NEWBY, § CIVIL ACTION NO. 01-CV-3624
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Plaintiff, §
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§
ENRON CORPORATION, et al. § G0
§
Defendants. § Bl

OUTSIDE DIRECTORS’ MOTION FOR PROTECTION
FROM BANKRUPTCY RULE 2004 SUBPOENAS

The Outside Directors of Enron move to quash Rule 2004 subpoenas that have been issued
to them by Enron’s Official Committee of Unsecured Creditors (“Creditors’ Committee” or
“Committee”) in violation of this Court’s stay of discovery, the PSLRA, and the rule that 2004
subpoenas may not be used as a means of discovery when, as here, adversary proceedings have
already been commenced by the party seeking the discovery. Further, to permit this discovery to
proceed outside the supervision of this Court is at odds with the determination by the Judicial Panel
on Multidistrict Litigation that this Court — and not the Bankruptcy Court — should supervise and
coordinate all discovery in federal actions arising from Enron’s collapse.

The Outside Directors, among others, are currently being served with subpoenas' by the

Creditor's Committee for the Enron bankruptcy proceeding.’ The subpoenas seek to compel the

' Attached as Exhibit “A” are the subpoenas served on John Duncan and John Mendelsohn,
in the Southern District of Texas, and those that were served on Robert Belfer, Charles LeMaistre,
Wendy Gramm, and Robert Jaedicke.

2The Qutside Directors understand that other individuals, including individuals that are
parties to Enron-related litigation currently pending before this Court and other courts, are also
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Outside Directors to produce documents and submit to examinations pursuant to Bankruptcy Rule
2004.

The Rule 2004 subpoenas issued by the Creditors” Commiittee are improper for a number of
reasons. First, the Creditors’ Committee has filed a lawsuit in state court in Texas against certain
former officers and employees of Enron.’> See Exhibit “B”, attached. The law is clear that the
Committee, as a plaintiff in pending litigation, may not conduct Rule 2004 discovery -- which
permits broad fishing expeditions -- once litigation has been commenced. Instead, the Committee
must pursue such discovery in the context of its lawsuit and under the Federal Rules of Civil
Procedure.

Second, certain members of the Committee are parties to the Enron-related lawsuits pending
in this Court and elsewhere.* Discovery in those lawsuits is stayed both by statute and by Court
order. Those parties should not be permitted to use their position as members of the Creditors’
Committee to obtain discovery from other parties to the litigation on issues directly pertinent to the
litigation. That is precisely what the Creditors’ Committee subpoenas seek to do. The Enron-related

litigation is centered in this Court, and the Judicial Panel on Multidistrict Litigation transferred

receiving or have already received subpoenas from the Creditors Committee for Rule 2004
examinations.

3As discussed below, the Creditors’ Committee lawsuit has been removed to the United
States District Court for the Southern District of Texas, and is to be consolidated with the Newby
litigation currently pending before this Court.

“Two members of the Creditors Committee, JP Morgan Chase & Co. and Silvercreek
Management, Inc., are parties to Enron-related litigation. J.P. Morgan Chase & Co. is a defendant
in a number of lawsuits, including the Newby, Tittle, and American National Insurance Company
lawsuits pending in this Court. Silvercreek Management is a named plaintiff in a separate Enron-
related lawsuit, which has been transferred to this Court by the MDL Panel.
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dozens of actions to this Court for pretrial proceedings in order to “eliminate duplicative discovery,
prevent inconsistent pretrial rulings...and conserve the resources of the parties, their counsel, and the
judiciary.” See April 16, 2002 Transfer Order from the Judicial Panel on Multidistrict Litigation,
Ex. “C”. This Court’s control of the discovery process, and the interests of efficiency and
conservation of resources, will be undermined if parties to the litigation proceed with discovery
under the guise of Rule 2004.

Finally, the subpoenas issued to certain of the Outside Directors are procedurally defective
as well.

For these reasons, and as explained more fully below, the Outside Directors respectfully
request that the Court enter an order protecting them from the need to respond to the subpoenas for
2004 Bankruptcy examination issued by the Creditors” Committee, and prohibiting further discovery
by party litigants, outside the supervision of this Court.

I. Background

On September 19th and 24th, the Honorable Arthur J. Gonzalez, before whom the Enron
bankruptcy proceeding is pending, issued two orders authorizing the Creditors’ Committee to pursue
discovery from a number of individuals, including the Outside Directors, under Rule 2004 of the
Federal Rules of Bankruptcy Procedure. See 9/19/02 Order, Ex. “D”’; 9/24/02 Order, Ex. “E”. The
Outside Directors are not parties to the Enron bankruptcy proceeding, and do not have pending
proofs of claim on file in the bankruptcy.

On October 2nd and 3™, 2002, the Committee served broad subpoenas on two of the Outside
Directors, John Duncan and Robert Belfer. The subpoenas demand that Mr. Duncan produce

documents and that Mr. Belfer produce documents and appear and provide oral testimony. See
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Subpoena to John Duncan (“Duncan Subpoena”), Ex. “A”; Subpoena to Robert Belfer (“Belfer

Subpoena”), Ex. “A”. The subpoena received by Mr. Duncan lodges 239 separate requests for

production while the subpoena directed to Mr. Belfer enumerates 59 requests. Both subpoenas seek

a wide range of documents -- including personal and privileged documents -- from January 1, 1995

through the date of production. In other words, the subpoenas are extremely broad and cover almost

an eight year time frame.’

After receiving authonty from the bankruptcy court to issue the subpoenas, but before serving
them, the Creditors’ Committee filed a lawsuit in Montgomery County, Texas against certain former
Enron officers and employees, styled Official Committee of Unsecured Creditors of Enron Corp. v.
Andrew S. Fastow, et al, Cause No. 02-10-06531. See Plaintiff’s Original Petition (“Creditors’
Petition”), Ex. “B”. The Outside Directors are not defendants in that lawsuit, but their conduct and
knowledge are central to the allegations in it. Specifically the suit alleges:

. “The Defendants systematically ignored and violated their duties and
responsibilities in allowing or causing Enron to enter into the self-dealing
transactions masterminded by Fastow. In certain instances, Enron’s Board
of Directors was not informed of the transactions and did not authorize them.

In other instances, Board approval was obtained on the basis of incomplete,
misleading or false information regarding the faimess of the transactions to
Enron or the self-dealing profits to be derived by certain of the Defendants

from them.” Creditors’ Petition at J 5, Ex. “B”.

. “Buy, Causey, Skilling and Lay abdicated their oversight responsibilities
mandated by the Board to ensure the fairness to Enron of self-dealing

SSince October 2 and 3, 2002, a number of other Outside Directors have been served with
subpoenas by the Creditors Committee, including Dr. Wendy Gramm, Dr. Charles LeMaistre, Dr.
John Mendelsohn and Dr. Robert Jaedicke. The subpoenas to these individuals are identical to the
Duncan Subpoena, each lodging 239 separate requests for production. It is likely only a matter of
time before the remaining Outside Directors receive such a subpoena. As such, the issues raised by
the Committee’s subpoenas to Duncan and Belfer apply equally to the other Outside Directors, and
this Motion is made on behalf of all Outside Directors.
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transactions....The majority of the Enron Board of Directors was unaware of
the misconduct of the Fastow-Related Defendants and would have stopped
them from engaging in the misconduct had they known about it.” Creditors’
Petition at § 6, Ex. “B”.

In a section titled “The Enron Board is Deceived and Fastow and Kopper
Profit Handsomely,” the Committee alleges that “The Chewco transaction
was presented to the Board’s Executive Committee on November 5, 1997 at
a meeting held by telephone conference call...Neither Fastow, Kopper or
Skilling informed the Executive Committee (a) of the source of Chewco’s
equity contribution, (b) of Kopper’s personal participation in the Chewco
transaction, (c) that Kopper was required to obtain and had not obtained
approval for his participation in Chewco from Enron’s Chairman and CEO,
or (d) that GAAP would be violated by the way the transaction would be
reported...Accordingly, approval by the Executive Committee, and
subsequent approval by the Board, of the Chewco transaction was based on
information that Fastow, Kopper and Skilling knew contained material
omissions.” Creditors’ Petition at § 32, Ex. “B”.

With respect to LIM2, the Committee alleges that “Fastow falsely told the
Finance Committee that Buy and Causey would review and approve all
transactions between Enron and LIM2, thereby ensuring the fairness to Enron
of such transactions. The Board’s approval of Fastow’s participation in
LIM2 was made in reliance upon such representations and was expressly
conditioned on the existence and effective exercise of such controls.”
Creditors’ Petition at § 39, Ex. “B”.

“At subsequent meetings of the Finance Committee, Fastow . . . falsely told
the [Finance] Committee about additional controls that purportedly existed
and were used to ensure the fairness of transactions between Enron and the
LIM partnerships.” Creditors’ Petition at 40, Ex. “B”.

“Fastow, Glisan, Buy, Causey, and Skilling made the misrepresentations and
omissions with the intent that the Enron Board act on them by approving the
creation of Chewco/JEDI., LIM, and those entities involved in the Raptor
transactions, and of Enron’s transactions with those entities and with RADR.
The Enron Board did not know of the falsity of these representations and
relied on the misrepresentations and omissions when it approved of the
creation of those entities and of Enron’s transactions with them.” Creditors’
Petition at § 58, Ex. “B”.



On October 16, 2002, the Creditors’ lawsuit was removed to federal court.® Pursuant to the
December 12, 2001 Order of Consolidation entered in this case, the Creditors’ lawsuit is to be
consolidated with the Newby litigation currently pending before this Court.

When the Bankruptcy Court for the Southern District of New York authorized the Committee
to conduct Rule 2004 examinations, the Committee’s lawsuit had not yet been filed. Now that the
Committee has commenced litigation, however, Rule 2004 is no longer the proper vehicle for the
Committee to conduct discovery related to its lawsuit. Bankruptcy Rule 2004 — which permits far-
reaching discovery in the nature of a fishing expedition without the limitations and protections
afforded by the Federal Rules of Civil Procedure — may not be used as a vehicle for discovery related
to pending litigation. Because members of the Creditors’ Committee are parties to the Newby, Tittle,
and other Enron-related litigation pending before this Court, and because the Committee itself has
now filed suit and engaged in litigation against certain former officers and employees of Enron, the
Creditors’ Committee must conduct any and all discovery related to those lawsuits in accordance
with the Federal Rules of Civil Procedure — and under the supervision of this Court, where the

Creditors’ action is now pending.

8The Outside Directors understand from counsel for one of the parties to the Creditors’
Committee lawsuit that the lawsuit was removed to the United States District Court for the Southern
District of Texas on the same day that this motion for protection is being filed. The Outside
Directors do not have a copy of that Notice of Removal.
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II. Argument

A. The Creditors’ Committee, As A Litigant, Must Conduct Discovery Pursuant
To The Federal Rules Of Civil Procedure, Not Bankruptcy Rule 2004,

Now that the Creditors’ Committee has commenced litigation relating to the collapse of
Enron, the Committee must conduct any discovery related to the allegations in their lawsuit, and any
discovery from persons affected by that lawsuit, in accordance with the Federal Rules of Civil
Procedure. The Committee may not utilize the more expansive Bankruptcy Rule 2004 to circumvent
the limitations and protections afforded by the Federal Rules of Civil Procedure.

1. The Committee May Not Conduct 2004 Discovery On Issues Related To
Its Lawsuit

The law is clear: “[o]nce an actual adversary proceeding has been initiated, ‘the discovery
devices provided for in Rules 7026-7037 . . . apply and Rule 2004 should not be used.” Irn re Kipp,
86 B.R. 490, 491 (W.D. Tex. 1988). See also In re Szadowski, 198 B.R. 140, 141 (Bankr. D. Md.
1996) (“Once an adversary proceeding has commenced, . . . discovery may be had only pursuant to
the discovery provisions of the Federal Rules of Civil Procedure.”); Snyder v. Society Bank, 181 B.R.
40, 41-42 (S.D. Tex. 1994), aff"d 52 F.3d 1067 (5™ Cir. 1995) (affirming bankruptcy court’s refusal
to compel compliance with Rule 2004 examination, where examination was sought to further
examiner’s case against the examinee in Michigan state court); In re French, 145 B.R. 991, 992
(Bankr. D.S.D. 1992) (holding that a party “must pursue its course of action utilizing the discovery
procedures available under the Federal Rules of Civil Procedure.”). Specifically, the Federal Rules

must be applied (i) if the party from whom discovery is sought is involved in or affected by an
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adversary proceeding’ or (ii) when the discovery sought is on an issue that is the subject of a pending
adversary proceeding.® Plainly, given the central role the Directors’ actions play in the Creditors’
lawsuit, the Directors are affected by those proceedings.

The reason for this rule is simple: Discovery under Rule 2004 has much broader bounds than
discovery under the federal rules, so litigants may not use Rule 2004 to circumvent the protections
of the Federal Rules of Civil Procedure. As one court explained:

If a contested matter or adversary proceeding is pending, Rule 2004
should not be used, but, rather, the various discovery provisions of the
Federal Rules of Civil Procedure should apply. Bankruptcy Rule
2004 1s designed to be a quick “fishing expedition” into general
matters and issues regarding the administration of the bankruptcy case
and, as such, does not offer the procedural safeguards available under
Rule 26 of the Federal Rules of Civil Procedure. For example, a Rule
2004 examination does not afford the witness the right to be
represented by counsel at the examination, and the right to object to
improper and unfair questions in the course of the examination has
usually been denied. Although these two parallel discovery
procedures, as with identical twins, seem to resemble each other, they
are much different. This court, aware of the tension between them,

7 See In re 2435 Plainfield Ave., Inc.,223 B.R. 440, 455 (Bankr. D.N.J. 1998) (“The majority
of courts that have addressed this issue have prohibited a Rule 2004 exam of parties involved in or
affected by an adversary proceeding while it is pending.”); In re the Bennett Funding Group, Inc.,
203 B.R. 24,29 (N.D.N.Y. 1996) (concluding that after an adversary proceeding is commenced, a
trustee must look to Bankruptcy Rule 7026, rather than Rule 2004, “for discovery as to both entities
affected by the proceeding and issues addressed in the proceeding”).

8 See In re 2435 Plainfield Ave., Inc., 223 B.R. 440, 455 (Bankr. D.N.J. 1998) (“[W1here a
party seeks to depose another party or a witness on an issue which is the subject of a pending
adversary proceeding, the examination cannot be conducted pursuant to Rule 2004, but must be
conducted pursuant to the Federal Rules of Civil Procedure.”); In re Szadowski, 198 B.R. 140, 142
(Bankr. D. Md. 1996) (“[Olnce an adversary proceeding or contested matter has been commenced,
the discovery of matters related to that adversary proceeding or contested matter must proceed in
accordance with the discovery provisions of the Federal Rules of Civil Procedure.”); In re the
Bennett Funding Group, Inc., 203 B.R. 24,29 (N.D.N.Y. 1996) (concluding that after an adversary
proceeding is commenced, a trustee must look to Bankruptcy Rule 7026, rather than Rule 2004, “for
discovery as to both entities affected by the proceeding and issues addressed in the proceeding”).
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cannot treat them as interchangeable. The Civil Procedure safeguards

are in?end'ed to promote something other than the aims of a Rule 2004

examination.
French v. Pike, 145 B.R. 991, 992-93 (D.S.D. 1992) (citations and quotations omitted). Those
differences are critical here, where 2004 discovery is sought from Directors who are actively
defending themselves and their conduct in the more than 80 consolidated cases pending here.

In fact, courts consistently refuse to allow litigants to conduct Rule 2004 exams when
litigation is pending. “The Court will not allow litigants to utilize Rule 2004 as a substitute for
discovery under the Federal Rules of Civil Procedure, especially where to do so would compromise
the rights of parties subject to discovery requests.” In re Szadowski, 198 B.R. 140, 141 (Bankr. D.
Md. 1996) (citing In re French, 145 B.R. 991, 992-93 (Bankr. D.S.D. 1992); In re Kipp, 86 B.R.
490,491 (W.D. Tex. 1988) (“Rule 2004 may not be used to circumvent the protections offered under
the discovery rules, 7026 to 7037.”); In re 2435 Plainfield Ave., Inc., 223 B.R. 440, 456 (Bankr.
D.N.J. 1998) (“[Clourts will usually not allow a 2004 exam where an adversary proceeding is
pending, because the party requesting the exam is likely seeking to avoid the procedural safeguards
of Bankruptcy Rules 7026-7037.”) (citation and quotations omitted).

Here, the Creditors’ Committee is already a litigant in the action removed to this Court. See
Ex. “B”. Certain members of the Committee are parties to Enron-related litigation, including
Silvercreek Management which is a plaintiff in a lawsuit that Silvercreek itself filed. J.P. Morgan
Chase — also a member o the Creditors’ Committee~ is a major defendant in Newby and in Tittle.
More directly, the Committee as a whole is now a litigant, having filed a lawsuit against a number

of former Enron officers and employees. The Committee, just like any other litigant, must conduct

discovery related to its litigation in accordance with the appropriate rules of civil procedure. It may




no longer use Rule 2004 to obtain discovery on matters related to its pending litigation. See In re
Kipp, 86 B.R. at 490; Szadkowski v. Sweetland, 198 B.R. 140 (Bankr. Md. 1996) (“this court holds
that once an adversary proceeding or contested matter has been commenced, the discovery of matters
related to that adversary proceeding or contested matter must proceed in accordance with the
discovery provisions of the Federal Rules of Civil Procedure.”).

This prohibition against a litigant pursuing Rule 2004 discovery applies (i) to discovery on
issues related to the pending litigation, and (ii) to discovery sought from persons affected by the
pending litigation. The Creditors’ Committee subpoenas are improper on both grounds.

2. The Discovery Sought By The Committee Is Directly Relevant To The
Committee’s Lawsuit.

In its lawsuit, the Creditors’ Committee asserts causes of action against the former officers
and employees of Enron for breaches of fiduciary duty, aiding and abetting breaches of fiduciary
duty, fraud, civil conspiracy, gross negligence, money had and received, an accounting, imposition
of a constructive trust and for breaches of the duty of care. Creditors’ Petition at§ 2, Ex. ““B”. The
Committee alleges, among other things, that certain Enron officers and employees “wrongfully
participated in a series of transactions between Enron and special purpose entities (“SPE’s”) to
enrich themselves at Enron’s expense.” Creditors’ Petition at § 3, Ex. “B”.

The Outside Directors are not parties to the Committee’s lawsuit. Nonetheless, the discovery
the Committee seeks from the Outside Directors is directly relevant to and affects the Committee’s
litigation against certain of Enron’s officers. The Committee’s claims are based on the fact that
Outside Directors were deceived and misled regarding Enron’s transactions with special purpose

entities. See Creditors’ Petition at § 5, 6, 32, 39, 40, and 58, Ex. “B”. The Committee subpoenas
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request the production of documents related to Enron’s special purpose entities, including the special
purpose entities and transactions such as Chewco, LIM, RADR and the Raptors, which the Creditors
state in their petition were hidden from and/or misrepresented to the Outside Directors. Compare
Creditors’ Petition at § 32, 39, 58, Ex. ““B”, with Duncan Subpoena at Request # 1-137, Ex. “A”;
Belfer Subpoena at Request # 3, 6, 8, 11-13, 16, 17, 20, 22-28, 30-38, 40, Ex. “A”. In addition, Mr.
Belfer’s subpoena seeks to compel Mr. Belfer to appear for a Bankruptcy Rule 2004 oral
examination, presumably to testify on the same topics covered by the document requests and
germane to the Committee’s lawsuit against the former Enron officers.

It is beyond dispute, then, that the discovery sought by the Committee pertains to the
Committee’s pending lawsuit against certain former officers of Enron. On that basis alone, a 2004
subpoena is improper.

3. Discovery From The Outside Directors Is Also Improper Under Rule
2004 Because The Outside Directors Are Affected By The Committee’s
Lawsuit.

Rule 2004 examinations of parties affected by a lawsuit also are not appropriate, even if the
person is not a party to the lawsuit. See In re 2435 Plainfield Ave., Inc., 223 B.R. 440, 455 (Bankr.
D.N.J. 1998) (“The majority of courts that have addressed this issue have prohibited a Rule 2004
exam of parties involved in or affected by an adversary proceeding while it is pending.”) (emphasis
added); In re the Bennett Funding Group, Inc., 203 B.R. 24, 29 (N.D.N.Y. 1996) (concluding that
after an adversary proceeding is commenced, a trustee must look to Bankruptcy Rule 7026, rather
than Rule 2004, “for discovery as to both entities affected by the proceeding and issues addressed
in the proceeding”)(emphasis added).

Here, although the Outside Directors are not named parties to the Creditors’ Committee
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lawsuit, they certainly are affected by that proceeding. For example, the Creditors’ Committee bases
the claims in its lawsuit squarely on the fact that the Outside Directors were misled and deceived
with respect to Enron’s use of special purpose entities. Creditors’ Petition at §Y 32, 36, 39, 40-42,
44, 57, 58, 66, and 67, Ex. “B”. The foundation for the Committee’s claims is the fact that the
Outside Directors were intentionally deceived about the Chewco, LJM, Raptor and RADR entities
and transactions, and that the Directors did not and could not have known about the alleged
improprieties connected with those entities. /d. Indeed, the Committee acknowledges that, had the
Outside Directors known of wrongdoing or improper profiteering at Enron, they would have put an
immediate stop to it. Id. at ¥ 6.

In contrast, the Newby and Tittle Complaints struggle to piece together securities fraud,
ERISA and RICO claims against the Outside Directors based on the very same transactions and
entities that the Committee acknowledges were misrepresented to or hidden from the Directors.
Thus, the same transactions and entities are the subject of both suits, and the Creditors’ Committee
suit will certainly have an affect on the Outside Directors — particularly if parties to the Newby and
Tittle cases (such as J.P. Morgan Chase) are permitted to take ex parte testimony from the Directors
under the guise of a 2004 examination. Given that this discovery is germane not just to the
Creditors’ action, but in fact is central to the Newby and Tittle actions, the Outside Directors are

entitled to the limitations and protections afforded them under the Federal Rules of Civil Procedure.
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B. The Creditors’ Committee’s Attempted Use Of Bankruptcy Rule 2004 Discovery
Is A Violation Of The Discovery Stay In The Consolidated Litigation.

In accordance with the mandatory stay of discovery under the Reform Act, discovery related
to the claims asserted in Newby has been stayed pending the Court’s ruling on the motions to
dismiss. To preserve the Reform Act stay, and to prevent the disintegration of the Court’s ability
to control the Enron-related litigation that is centered here, this Court has ordered “that all discovery
1s STAYED, pursuant to the PSLRA, until the Court has ruled on the pending motions to dismiss.”
See August 7, 2002 Order at 4, Ex. “F”. (empbhasis in original). Now, however, the Creditors’
Committee — in concert with JP Morgan Chase and Silvercreek, who are parties to Newby and other
Enron-related lawsuits-- is attempting to circumvent this Court’s discovery orders by serving
subpoenas for broad discovery pursuant to Bankruptcy Rule 2004 through the Enron bankruptcy
case. This discovery was initiated without notice to this Court and in direct violation of this Court’s
repeated orders staying discovery. JP Morgan Chase and Silvercreek, as parties to these cases,
should not be permitted to use their role on the Creditors’ Committee as a means to obtain discovery
for their on benefit— particularly when their right to discovery is properly stayed.

A similar tactic was recently criticized by the Eleventh Circuit. See In re Southeast Banking
Corp., 212 B.R. 397 (S.D. Fla. 1997), aff 'd in relevant part, rev’d in other part, 204 F.3d 1322 (11*
Cir. 2000). In Southeast Banking, a bankruptcy trustee brought an adversary proceeding against a
debtor’s officers and directors, and the District Court issued a stay of discovery. Id.,212 B.R. at 400.
Soon thereafter, the trustee/Plaintiff served Bankruptcy Rule 2004 subpoenas on many of the
Defendants. Id. at 401. The District Court considered the Rule 2004 subpoenas to be violations of

the court’s repeated orders staying discovery in the litigation, and entered orders condemning the
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trustee’s tactic of employing Bankruptcy Rule 2004 to evade the stay of discovery in the litigation.
The District Court opinion recounts some of these orders and continued violations:

. “On two occasions, this Court specifically ruled that Plaintiff’s use of
Rule 2004 subpoenas violated this Court’s stay of discovery and
enjoined Plaintiff from seeking to circumvent this Court’s orders by
engaging in discovery in Bankruptcy Court.” Id. at 404-405.

. “In the [March 17, 1994] order, [the Court] stated that the use of
Bankruptcy Rule 2004 subpoenas constituted an ‘end-run attempt to
avoid compliance with this Court’s stay of discovery orders.”” Id. at
405.

. “Nevertheless, each attempt by this Court was met with the same
result— Plaintiff and his counsel’s continued use of Rule 2004
subpoenas to circumvent the discovery stay.” Id. at 406.

Ultimately, the District Court found that the attempts to avoid the litigation stay by
conducting discovery through the bankruptcy were so egregious and improper, that the court
dismissed the case as a sanction, even as to the Plaintiffs who did not violate the discovery order.
Id. at 407. The Eleventh Circuit Court of Appeals reversed the District Court in part, but only to
lower the sanctions for the discovery abuse. The Court of Appeals agreed, however, with the District
Court’s stark disapproval of the attempted use of the Rule 2004 discovery to circumvent the
discovery stay:

Accordingly, we find that the district court did not err in holding that the issuances

of the [2004] Subpoenas were willfully in violation of the [orders] staying discovery

and reaffirming the district court’s jurisdiction over this case.

Id., 204 F.3d at 1333.
Here, as in Southeast Banking, the Committee attempts to use of the Rule 2004 discovery

as a means “to circumvent this Court’s orders by engaging in discovery in Bankruptcy Court.” Its

subpoenas are a clear “end-run attempt to avoid compliance with this Court’s stay of discovery
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orders.” Id., 212 B.R. at 404-406. Judge Gonzalez, in fact, recognized the impropriety of using Rule
2004 to circumvent this Court’s discovery orders when he ruled that the Regents of the University
of California, Lead Plaintiff in Newby, could not use Bankruptcy Rule 2004 to circumvent discovery
limitations in this lawsuit. See In re Enron, 281 B.R. 836, 842 (S.D.N.Y. 2002). The Bankruptcy
Court found that “the Regent’s justifications for the relief sought is nothing more than a pretext for
discovery in the Newby Action.” Id. at 844.

Prominent members of the Creditors’ Committee are prominent parties to Newby, Tittle, and
the other consolidated cases. The Creditors’ attempted use of Rule 2004 is no different than the
Regents’ — and it should meet with the same result.” In order for the Court’s discovery stay to be
effective, and for this Court to maintain control of the consolidated Enron litigation, the Creditors’
Committee must not be allowed to use Rule 2004 as an “end-around” discovery tool, especially when
certain members of the Committee are parties to the discovery stay governing litigation pending
before this Court.

C. Service Of Subpoenas In Texas -- And Elsewhere -- Is Procedurally Invalid
Under Bankruptcy Rule 9016 And Federal Rule Of Civil Procedure 45.

As discussed above, all of the subpoenas in question being served upon the Outside Directors
were issued through the U.S. Bankruptcy Court of the Southern District of New York and all
command appearance and/or document production in New York. See, e.g., Duncan Subpoena, Ex.

A. John Duncan’s and John Mendelsohn’s subpoenas were served on them in Houston, Texas,'

°In fact, the Regents have filed, in the Bankruptcy Court, a limited objection to the Creditors’
Committee’s emergency motion for authority to file its lawsuit — arguing (as we do here) that the
Committee's actions should not be permitted to interfere with this Court’s right to supervise all
Enron discovery.

See Subpoena to John Mendelsohn, Ex. “A”.
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Wendy Gramm’s subpoena was served on her in Washington D.C.," Charles LeMaistre’s subpoena
was served on him in San Antonio, Texas,'? and Robert Jaedicke’s subpoena was served on him in
Bozeman, Montana."” The service upon Duncan, Gramm, LeMaistre, Mendelsohn, and Jaedicke,
and any upcoming similar service on any of the other Outside Directors that reside outside of New
York, is strictly invalid under the Rules of Bankruptcy and Civil Procedure.

Service of subpoenas under the Bankruptcy Code falls under Fed. R. Bankr. P. 9016, which
clearly and completely incorporates Fed. R. Civ. P. 45. As one Court has explained:

By reason of ‘the broad scope of Rule 9016, placed as it is in Part IX of the Rules,’

Federal Rule of Civil Procedure 45, which governs the issuance of subpoenas to

compel testimony and the production of documents, ‘applies in adversary

proceedings...Rule 2004 examinations, and all other matters in a bankruptcy case in

which testimony may be compelled.”
In re Symington, 209 B.R. 678, 688 (D.Md. 1997) (emphasis in original, citing 10 Collier on
Bankruptcy § 9016.01 (1996)). See also In re Porras, 191 B.R. 357,358 (W.D.Tex. 1995) (“[Rule
2004] makes reference to Bankruptcy Rule 9016, which in turn incorporates Rule 45 of the Federal
Rules of Civil Procedure™);, In re Commercial Financial Services, Inc., 247 B.R. 828, 842
(N.D.Okla. 2000) (“Rule 2004 refers to Bankruptcy Rule 9016, which makes Rule 45 of the Federal
Rules of Civil Procedure applicable in bankruptcy cases”).

Under the plain terms of Rule 45, service of the Creditors” Committee’s subpoenas in Texas

(as in the case of Mr. Duncan, Dr. Mendelsohn, and Dr. LeMaistre), and elsewhere outside of New

York (as in the case of Dr. Gramm and Dr. Jaedicke), is defective. Subsection 45(b)(2) reads, in

11See Subpoena to Wendy Gramm, Ex. “A”.
12See Subpoena to Charles LeMaistre, Ex. “A”.
13See Subpoena to Robert Jaedicke, Ex. “A”.
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relevant part:

A subpoena may be served at any place within the district of the court by which it is

issued, or at any place without the district that is within 100 miles of the place of

deposition, hearing, trial, production, or inspection specified in the subpoena or at

any place within the state where a state statute or rule of court permits service of a

subpoena issued by a state court of general jurisdiction. . .

Fed. R. Civ. P. 45(b)(2). The subpoenas served on Duncan, LeMaistre, Gramm, Mendelsohn and
Jaedicke fit none of these requirements for proper service. They were not served within the district
of the court by which the subpoena was issued (New York), they were not served within 100 miles
of the place of production/inspection (also New York), nor were they served within the state of New
York.

The subpoenas served on Duncan, LeMaistre, Gramm, Mendelsohn and Jaedicke also fail
to comply with Rule 45 by purporting to require those individuals to produce documents in New
York. See, e.g., Duncan Subpoena, Ex. “A”. Rule 45 requires that the site of a deposition or
production be within 100 miles of the witness’ residence or place of employment of business. Fed.
R. Civ. P. 45(c)(3)(A)(i1) and 45(e).

Accordingly, even if it were proper for the Committee to conduct examinations pursuant to
Bankruptcy Rule 2004 (which it is not), the Committee subpoenas to John Duncan, Charles
LeMaistre, Wendy Gramm, John Mendelsohn and Robert Jaedicke are defective and cannot be
enforced. See, e.g., In re Sunridge Associates, 202 B.R. 761, 762 (E.D.Cal. 1996) (finding a Texas
party to be out of the reach of a subpoena issued in a California federal court for production in
Fresno, California). For this independent reason, the Outside Directors’ Motion for Protection

should be granted.

D. Alternatively, The Outside Directors Also Object To The Subpoenas On
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Additional Grounds.

Because it is not proper for the Creditors” Committee, as a litigant, to conduct discovery
related to its lawsuit under Bankruptcy Rule 2004, the Committee’s subpoenas should be quashed
in their entirety. The Outside Directors, however, also object to the subpoenas on additional
grounds. For example, each Outside Director objects to the Creditors’ Committee’s subpoenas on
the grounds that certain documents they seek are protected by the attorney-client privilege and the
attorney-work product doctrine. Subject to and without waiving the arguments presented in this
motion, each Outside Director is providing the Committee with his or her written responses and
objections to each subpoena, as those responses and objections come due under Fed. R. Civ. P. 45,
Those responses and objections are incorporated herein in their entirety.'* Each Outside Director
is entitled to a protective order on these grounds as well.

II1. Conclusion

For these reasons, the Outside Directors respectively request that the Court grant this motion

for protective order and enter an order prohibiting further discovery by party litigants outside the

supervision of this Court.

A copy of John Duncan’s Response and Objections to the Creditors Committee’s Subpoena
for Rule 2004 examination is attached hereto as Exhibit “G”. A copy of Robert Belfer’s Response
and Objections to the Creditors Committee’s Subpoena for Rule 2004 examination is attached hereto
as Ex. . The responses and objections of each of the other Outside Directors served with a
subpoena will be provided to the Creditors’ Committee when those responses and objections come
due pursuant to Fed. R. Civ. Pro. 45.
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